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PREFACE  TO  THE  EIGHTH  EDITION 

This  book  was  originally  published  in  1895,  and  the  favor 
with  which  it  was  received  Bas  rendered  necessary  a  new  edition 
every  two  or  three  years.  Owing  partly  to  the  pressure  of  other 
occupations  and  partly  to  a  shrinking  from  the  arduous  labor 
which  would  have  been  required  to  keep  the  presentation  up  to 
date,  these  successive  editions  contained  but  slight  changes. 
Now  however,  after  the  lapse  of  almost  eighteen  years,  the 
progress  of  the  world,  both  in  fiscal  facts  and  in  economic  theory, 
has  been  so  marked  as  to  render  any  further  delay  impossible 
if  the  book  is  to  remain  a  half-way  satisfactory  interpretation  of 
actual  conditions. 

I  therefore  determined  to  subject  the  volume  to  a  careful 
revision  and,  where  necessary,  to  rewrite  entire  sections  or  even 
chapters.  Moreover,  in  the  interval,  not  a  few  of  my  addresses 
and  articles  on  germane  topics  have  appeared;  and  it  seemed 
opportune  to  incorporate  a  selection  from  these  into  the  book, 
even  at  the  risk  of  some  inevitable  repetition  in  a  few  pages 
here  and  there.  As  a  consequence,  the  thirteen  chapters  of  the 
earlier  editions  have  grown  to  twenty-one;  and  this  together  with 
the  additions  to  the  remainder  of  the  work  has  resulted  in  a 
volimie  of  almost  double  the  size  of  the  original.  To  a  large 
extent,  therefore,  the  present  edition  may  be  regarded  as  a  sub- 
stantially new  work. 

To  recount  here  the  names  of  the  many  friends  who  have 
assisted  me  in  various  ways  in  the  preparation  of  this  volume 
would  be  impossible.  But  I  desire  to  make  especial  mention  of 
Mr.  A.  C.  Pleydcll,  the  secretary  of  the  New  York  Tax  Reform 
Association,  who  has  been  good  enough  to  read  the  entire  proof 
of  this  edition,  and  to  favor  me  with  many  suggestions  out  of 
the  abundance  of  his  rich  experience  in  practical  tax  reform. 

Edwin  R.  A.  Seligman. 
Columbia  UNivERsrrY,  New  York, 
March,  1913. 
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ESSAYS  IN  TAXA.TION 

CHAPTER  I 

THE  DEVELOPMENT  OP  TAXATION 

To  the  citizen  of  the  modem  state,  taxation,  however  dis- 
agreeable it  may  be,  seems  natural.  It  is  di£5icult  to  realize 
that  it  is  essentially  a  recent  growth  and  that  it  marks  a  com- 
paratively late  stage  in  the  development  of  public  revenue; 
it  is  more  difficult  to  realize  that  each  age  has  its  own  sys- 
tem of  public  revenue,  and  that  the  taxes  of  to-day  are  different 
from  those  of  former  times;  it  is  still  more  difficult  to  perceive 
that  our  ideals  of  justice  in  taxation  change  with  the  alteration 
in  social  conditions.  Not  only  the  actual  forms  of  taxation, 
but  the  theories  of  taxation  as  well,  vary  with  the  economic 
basis  of  society.  Fiscal  conditions  are  always  an  outcome  of 
economic  relations.  This  is  true  even  where  the  direct  influence 
of  political  causes  is  traceable,  for  political  changes  are  in 
the  last  resort  dependent  on  economic  changes.  Finance  and 
economics  are  inextricably  intertwined.  Like  all  the  facts  of 
social  life,  taxation  itself  is  only  an  historical  category. 

I.  Voluntary  and  Compidsory  Payments 

At  the  beginning  of  history  there  is  no  such  thing  as  a  state. 
Whether  we  accept  Hobbes'  theory  of  the  bellum  omnium  con- 
tra omneSf  or  the  more  modem  clan  theory  of  the  origin  of  society, 
there  is  no  public  household,  because  there  are  no  recognized 
public  needs.  But  even  in  the  original  man  there  are  pos- 
sibilities of  social  development.  Man,  as  Aristotle  tells  us,  is  a 
social  and  political  animal.  Centuries  of  hard  experience 
strengthen  the  social  instinct  and  contribute  to  form  primitive 
society,  until  finally  a  real  political  life  emerges. 

Gradually  from  either  physical,  ethical  or  religious  causes 
a  leader  evolves.  The  oldest  or  the  wisest  or  the  bravest — 
at  all  events,  the  one  possessed  of  some  peculiar  character- 
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istic — ^becomes  the  leader  of  the  horde,  the  clan  or  the  tribe. 
He  acts  as  the  great  priest,  great  judge  or  great  warrior,  often 
combining  all  three  qualities.  There  are  no  financial  needs, 
because  the  only  consideration  is  that  of  defence;  and  every 
man  contributes  to  the  defence  in  his  own  person.  The  leader 
himself  subsists  on  the  booty  of  war. 

But  with  the  growth  of  society  and  the  expansion  of  the 
clan  into  the  larger  commimity,  the  public  needs  develop. 
Administration  begins.  Roads,  bridges  and  fortifications  are 
constructed,  and  the  prince  or  king  must  now  not  only  maintain 
order,  but  must  be  assured  of  a  revenue  to  support  his  house- 
hold and  to  distribute  favors  to  his  retinue.  All  his  followers, 
being  roughly  equal,  now  support  him  by  gifts,  whether  of  labor 
or  of  property.  In  all  primitive  societies  voluntary  offerings 
constitute  the  first  form  of  common  contributions,  and  every 
man  feels  the  necessity  of  upholding  the  political  and  military 
organization  by  his  own  personal  efforts. 

The  king's  needs  now  increase.  They  are  chiefly  personal 
needs,  except  in  so  far  as  expenditures  are  made  for  the  pur- 
poses of  internal  peace  and  external  defence.  But  in  order  to 
ensure  his  position*  the  king  endeavors  to  secure  his  revenues 
elsewhere.  He  develops  the  subsidies  and  tributes  of  the  allied 
and  conquered  nations,  and  amasses  treasure  filched  from  abroad. 
Part  of  this  he  distributes  among  his  followers;  part  he  retains 
to  increase  his  own  possessions.  The  private  property  of  the 
king  differentiates  itself  from  the  public  property,  which  was 
originally  common  to  all.  The  monarch  now  increases  his 
revenues  and  domains  through  the  acquisition  of  lucrative 
prerogatives  of  all  kinds.  Certain  activities  come  to  be  looked 
upon  as  within  his  peculiar  province.  The  king's  peace  must 
be  kept — any  infraction  must  be  paid  for  in  fines  and  penalties; 
not  only  crimes,  but  torts,  have  their  public  side.  Nobody  can 
harm  an  individual  without  breaking  the  king's  peace,  and 
having  to  pay  for  it.  Conmierce  begins,  and  weights  and 
measures  and  money  are  needed.  The  royal  rights  of  coinage 
arise;  and  as  the  kingship  becomes  stronger,  the  rights  of 
escheat,  of  wreck,  of  confiscation  develop,  until  finally  the 
various  royal  prerogatives  bring  in  a  substantial  revenue. 

Voluntary  payments  have  in  the  meantime  ceased.  As 
society  advances,  what  was  at  the  outset  freely  given  comes 
to  be  paid  by  the  individual  from  a  sense  of  moral  obligation. 
But  with  the  weakness  of  human  nature,  in  the  face  of  a  diver- 
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sity  of  interests,  even  the  feeling  of  duty  soon  fails  to  produce 
an  adequate  revenue.  The  moral  obligation  slowly  becomes  a 
l^al  obligation,  keeping  pace  with  the  crystallization  of  social 
usage  and  custom  into  primitive  law;  the  voluntary  offerings 
become  compulsory  contributions.  But  the  compulsory  con- 
tributions are  still  largely  personal  services,  connected  with 
the  conmion  security.  Such  was  the  early  mediaeval  trinoda 
necessitas,  the  liability  to  military  service,  to  watch  and  ward, 
and  to  the  repair  of  the  bridges  and  fortifications.  The  first 
forced  contribution  of  the  individual  to  the  maintenance  of  the 
common  welfare  is  always  seen  in  this  rude  attempt  to  assess 
every  one  according  to  his  ability  to  bear  the  common  burden — 
his  faculty.  This  faculty  consists  in  the  enforced  participation 
in  the  administration.  But  there  is  not  yet  any  idea  of  taxation 
of  property.  The  contribution  is  personal,  and  is  limited  to  a 
few  well-defined  objects.  The  individual's  faculty  is  found  in 
his  person,  not  in  his  property,  because  there  is  practically  no 
private  property.  And  the  contributions  are,  for  the  most  part, 
not  regular,  but  spasmodic. 

As  civilization  gradually  advances,  private  property  develops, 
and  the  primitive  equality  slowly  disappears.  The  interchange 
of  commodities  takes  place  on  a  larger  scale.  The  old  revenues 
are  no  longer  adequate,  and  it  becomes  necessary  for  the  mon- 
arch to  supplement  them  by  broadening  the  field  of  these 
compulsory  contributions  of  service.  In  other  words,  the  need 
of  taxation  arises.  But  a  direct  tax  is  still  out  of  the  question. 
Public  opinion  will  not  yet  admit  its  necessity.  The  taxation 
of  property  is  scarcely  less  impossible  than  the  taxation  of  the 
person.  It  is  regarded  as  a  badge  of  disgrace  for  the  freeman — 
a  nota  captivitatisy  as  the  Romans  at  first  called  it — ^because 
only  conquered  enemies  have  to  pay  this  arbitrary  impost. 
The  king,  therefore,  must  endeavor  to  effect  his  object  cov- 
ertly. He  must  go  to  work  in  a  roundabout  way,  and  hide 
the  tax  in  a  variety  of  disguises.  He  either  gradually  extends 
his  lucrative  prerogatives,  or  alleges  that  the  charges  are  sim- 
ple returns  for  governmental  services.  He  grants  protection 
or  privileges  to  individuals,  and  requires  some  payment  in 
return.  Thus  begins  the  period  of  fees  and  charges,  which  the 
individuals  are  willing  to  pay  and  which  gradually  reconcile 
the  public  to  the  idea  of  governmental  charges. 

Before  long,  however,  the  monarch  feels  able  to  throw  off  all 
disguises,  and  limits  the  amount  of  his  exactions  only  by  the  de- 
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gree  of  his  rapacity.  Thus  the  fees  and  tolls  change  into  taxes 
on  exchange  and  transportation;  thus  the  people  become  ac- 
customed to  the  "customs'*;  thus  the  "evil  duties^and  the  ex- 
cises grow  apace;  thus  the  payments  become  veritable  "imposi- 
tions." In  other  words,  the  community  enters  upon  the  stage 
of  indirect  taxation. 

This  explains  why  it  is  so  difficult  for  the  idea  of  direct  tax- 
ation to  force  its  way  into  popular  favor.  The  earliest  mani- 
festations of  the  taxing  power  are  generally  merciless  and  bru- 
tal. They  are  apt  to  react  on  the  public  consciousness  and 
to  stunt  the  growth  of  any  feeling  of  obligation.  It  is  not  un- 
til public  morality  has  so  far  developed  as  to  introduce  more 
lenient  and  more  refined  processes  of  indirect  taxation  that 
we  discover  a  growing  willingness  on  the  part  of  the  individual 
to  pay  direct  taxes.  Another  reason  for  the  later  appearance 
of  direct  taxation  is  that  the  indirect  taxes  are  often  paid  with- 
out the  contributors  being  really  conscious  of  it.  They  are 
jealous  of  their  own  and  not  public-spirited.  They  are  willing 
to  give  only  that  the  loss  of  which  they  do  not  feel.  But  what- 
ever be  the  reason,  it  is  clear  that  when  this  final  stage — ^pos- 
sible only  after  centuries  of  laborious  and  continued  exertion — 
has  been  reached,  we  enter  upon  a  new  phase  in  the  history  of 
finance.  The  readiness  to  share  in  the  public  burdens  out  of 
one's  property  presupposes  a  far  higher  social  ethics  and  a  far 
more  complex  society  than  was  possible  in  the  simple  condi- 
tions when  every  one  was  willing  to  take  part  in  the  defence  of 
the  village  or  the  repair  of  the  roads.  Interests  have  now  be- 
come specialized.  It  needs  a  far  greater  sense  of  civic  obliga- 
tion to  submit  cheerfully  to  direct  property  taxation  than  was 
necessary  in  primitive  times  for  the  putting  forth  of  mere  per- 
sonal exertions.  Even  to-day  the  full  import  of  this  obligation 
is  only  inadequately  grasped.  Until  within  a  few  years  it  was 
deemed  necessary  to  base  the  theoretical  justification  of  tax- 
ation on  fanciful  doctrines  of  contract,  of  protection  and  the 
like.  And  even  at  the  present  time,  those  who  cheerfully  seek 
to  contribute  their  share  to  the  conmion  burden  form  the  ex- 
ception, not  the  rule.  But  even  the  imperfect  recognition  of 
this  duty  implies  a  highly  developed  political  consciousness. 
The  method  of  taxing  every  one  according  to  his  property  is 
the  first  rough  attempt  of  a  property-owning  community  (as 
over  against  a  primitive  community)  to  assess  each  member 
according  to  his  relative  ability.    The  introduction  of  the  direct 
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property  tax  is  a  vast  step  forward  in  the  development  of  social 
ethics. 

This  historical  process  is  well  illustrated  by  etymology.  If 
we  look  at  the  various  terms  applied  to  what  we  to-day  call  a 
tax,  we  shall  find  every  shade  of  the  development  reflected  not 
only  in  the  words  used  in  former  centuries,  but  in  those  still 
employed  to-day.  There  are  no  less  than  seven  different  stages 
in  this  etymological  growth.  ^ 

The  original  idea  was  that  of  gift.  The  individual  made  a"^ 
present  to  the  government.  We  see  this  in  the  mediaeval  Latin 
tevm^donum  and  in  the  English  benevolence,  which  was  used  far 
into  the  middle  ages.  The  second  stage  was  reached  when  the 
government  humbly  implored  or  prayed  the  people  for  support. 
This  is  the  meaning  of  the  Latin  precarium^  used  for  many  cen- 
turies on  the  continent,  as  well  as  of  the  German  Bede  (from 
heien,  to  pray).  The  Landbede  was  the  term  applied  to  the  land 
tax  in  the  German  states  until  quite  recently.  With  the  third 
stage  we  come  to  the  idea  of  assistance  to  the  state.  The  in- 
dividual felt  that,  if  not  making  a  gift,  he  was  at  least  doing  the 
government  a  favor.  This  idea  is  expressed  in  the  .Latm  ad-- 
jutonumy  the  English  md  and  the  French  aide,  which  was  at 
one  time  used  for  all  kinds  of  taxes.  The  same  idea  is  discernible 
in  the  English  subsidy  and  coniribiUion,  It  has  survived  in  the 
German  term  for  a  tax,  Steuer  {sieuem,  to  help),  and  in  the 
Scandinavian  hjelp.  In  France  cordnhvJtion  is  even  to-day  com- 
monly used  as  synonymous  with  tax. 

The  fourth  stage  of  development  brings  out  the  idea  of  sacri- 
fice by  the  individual  in  the  interest  of  the  state.  He  now  sur- 
renders something  for  the  public  good.  This  is  seen  in  the  old 
French  gabeUe,  in  the  modem  German  ^Abgabe,  and  in  the 
familiar  Italian  dazio.  In  each  case  the  citizen  gives  or  sacrifices 
something.  With  the  fifth  stage  the  feeling  of  obligation  devel- 
ops in  the  taxpayer.  The  English  duty  was  not  originally 
restricted  to  its  present  narrow  meaning  in  the  United  States. 
Here  it  is  usually  applied  to  import  taxes  and  sometimes  to  the 
internal  revenue  taxes.  But  even  to-day  in  England  the  term 
includes  some  of  the  most  important  so-called  direct  taxes,  like 
the  inheritance  tax  and  the  income  tax.  It  is  not  until  the  sixth 
stage  is  reached  that  we  meet  the  idea  of  compulsion  on  the 
part  of  the  state.  We  see  thiaJn  our  impost  or  impasitianj'  as 
well  as  in  the  French  impdt  and  the  Italian  imposta.  Although 
we  limit  the  term  to  a  certain  kind  of  tax,  the  French  use  it 
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as  the  generic  epithet  par  excellence.  The  same  idea  is  seen  in 
the  German  Auflage  (something  "laid  on")  and  Aufschlag 
(something  ** clapped  on"),  frequently  used  at  present  for  cer- 
tain indirect  charges  on  conmiodities. 

With  the  seventh  and  final  stage  we  reach  the  idea  of  a  rate 
or  assessment,  fixed  or  estimated  by  the  government  without 
any  reference  to  the  volition  of  the  taxpayer.  We  see  this  in 
the  mediffival  English  scot  (to  be  **at  scot  and  lot"),  which  is 
nothing  but  the  German  Schoss  or  the  Scandinavian  skatt.  It 
is  seen  in  the  German  SchcUzung  (or  estimate),  which  was  used 
until  about  a  century  ago.  Above  all,  it  is  recognized  in  our 
4qx  (taxare,  to  fix,  to  estimate),  the  French  taxCj  the  Italian 
tassa  and  the  Englisii.niZe.  It  is  worthy  of  note  that  in  the  mid- 
dle ages  "tax"  always  meant  a  direct  tax,  for  which  a  regular 
assessment  list  or  schedule  was  made. 

II.  Direct  versus  Indirect  Taxation 

With  the  introduction  of  direct  taxation,  the  progressive  in- 
crease of  public  revenues  becomes  far  easier.  This  is  fortimate, 
for  with  the  advance  of  civilization  the  public  expenditures 
grow  apace.  For  a  long  time,  as  we  have  seen,  almost  the  only 
aims  of  government  are  security  and  defence.  But  as  economic 
conditions  develop  and  various  classes  of  society  differentiate, 
more  attention  must  be  paid  to  matters  of  general  welfare. 
Expenditures  for  conunerce,  industry  and  transportation  arise. 
The  need  is  felt  for  better  roads,  for  more  canals,  for  improved 
methods  of  conmiunication  through  the  postal  service.  Then 
the  less  material  ends  of  government  are  recognized.  Education 
must  be  provided,  hospitals  and  asylums  must  be  erected,  and 
the  sanitary  conditions  must  be  looked  after.  Finally  comes 
the  immense  growth  of  the  modem  state,  with  its  new  func- 
tions due  partly  to  the  industrial  revolution,  partly  to  the 
growth  of  democracy,  partly  to  the  recognition  in  legislation 
of  the  preventive  as  against  the  repressive  principle.  These 
new  functions  mean  fresh  expenditures;  and  these  expenditures 
mean  increased  taxes.  Thus  the  characteristic  mark  of  the 
modem  age  is  taxation  as  against  the  more  or  less  self-sufficing 
public  economy  of  former  times. 

Direct  taxation,  as  we  have  seen,  generally  forms  the  last 
step  in  the  historical  development  of  public  revenues.  At 
first  regarded  entirely  as  an  extraordinary  means  of  support, 
it  gradually  assumes  the  clfaracter  of  an  ordinary  form  of 
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revenue.  In  the  early  days  of  classic  antiquity  the  direct  tax 
was  used  only  in  very  exceptional  exigencies  and  was,  in  fact, 
regarded  as  a  compulsory  loan,  to  be  repaid  in  the  future.  It 
was  not  until  after  the  establishment  of  the  Roman  Empire, 
for  instance,  that  the  regular  direct  taxation  of  Roman  citizens 
began.  And  the  same  process  may  be  observed  throughout  the 
history  of  many  mediaeval  states  down  to  the  most  recent 
period  of  European  and  American  history. 

In  some  cases,  however,  this  historical  process  assumes  a 
slightly  different  form.  It  depends  entirely  on  the  economic 
conditions  and  on  the  relative  importance  of  the  various  social 
classes.  For  instance,  it  is  incontrovertible  that  certain  kinds 
of  indirect  payments  always  come  first,  as  has  been  explained 
above.  But  when  the  people  understand  that  indirect  charges 
on  commodities  increase  their  price  and  thus  form  veritable 
taxes,  it  sometimes  happens  that  more  opposition  is  shown  to 
indirect  than  to  direct  taxation.  In  such  cases  direct  taxes 
furnish  the  ordinary  revenue,  and  it  is  only  after  a  severe 
struggle  that  indirect  taxes  are  introduced. 

This  process  can  be  clearly  traced  in  the  history  of  mediaeval 
and  modem  revenue.  In  democratic  communities,  where  the 
legislation  is  influenced  by  the  mass  of  the  people,  we  commonly 
discern  a  tendency  to  oppose  indirect  taxes  on  consumption. 
In  the  early  mediaeval  towns  the  democratic  instincts  were 
strong,  because  of  the  more  equal  distribution  of  property. 
We  accordingly  find  that  the  revenue  system  was  based  largely 
on  direct  payments,  and  that  the  populace  rebelled  against 
indirect  imposts.  But  on  the  continent,  where  aristocratic 
influences  gradually  became  powerful  enough  to  break  down 
the  communal  liberty  and  democracy,  the  mass  of  the  people 
were  ground  down  by  taxes  on  the  necessaries  of  life,  while  the 
wealthier  or  governing  classes  practically  escaped.  When  the 
democratic  upheaval  took  place,  as  in  the  Italian  towns,  we 
find  an  attempt  to  reintroduce  the  old  order  of  things  and  to 
reach  the  wealthy  by  a  system  of  direct  taxes.  But  with  the 
downfall  of  the  mediaeval  democracy,  the  property  amd  income 
taxes  disappeared,  while  the  octroi  and  municipal  indirect  taxes 
again  came  to  the  front.  Only  in  England,  where  the  democratic 
instincts  maintained  themselves  somewhat  more  strongly,  and 
where  the  power  of  the  aristocracy  was  held  in  check  by  a 
strong  monarchy,  do  we  find  continued  opposition  to  the  general 
excises  and  to  local  taxes  on  the  necessaries  of  life.    It  was  with 
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the  greatest  diflBculty  that  the  excise  system  was  introduced. 
And  the  same  feeling  was  awakened  under  similar  conditions 
on  the  other  side  of  the  Atlantic,  when  Hamilton  initiated  his 
system  of  indirect  taxation  or  internal  revenue  in  the  federal 
fiscal  system  of  the  United  States.  "The  time  will  come/' 
said  one  of  the  members  of  Congress  in  1790,  "when  the  poor 
man  will  not  be  able  to  wash  his  shirt  without  paying  a  tax." 
With  the  advent  of  the  modem  democratic  state,  we  notice  the 
same  tendency.  Indirect  taxes,  says  Lassalle,  are  taxes  on 
labor.  Hence  the  efforts  of  modem  democracy  in  England, 
in  Switzerland  and  in  America  to  confine  indirect  taxes  on 
consumption  and  exchange  within  the  narrowest  limits. 

On  the  other  hand,  there  is  a  counter-tendency  which  has 
frequently  been  overlooked.  Curious  as  it  may  seem,  indirect 
taxes  were  advocated  in  the  later  middle  ages  as  the  means  of 
introducing  not  inequality,  but  equality,  of  taxation.  This 
was  owing  to  the  fact  that  the  privileged  classes  on  the  con- 
tinent had  succeeded  in  securing  virtual  immunity  from  taxa- 
tion. The  nobles  were  largely  exempted  from  the  land  tax, 
while  the  clergy  and  the  wealthier  citizens  in  general  were  able 
to  a  large  degree  to  purchase  freedom  from  the  tax  burdens. 
What  was  more  natural  than  that  the  statesmen  and  tax  re- 
formers should  attempt  to  make  them  pay  something  through 
taxes  on  their  expenditure,  which  they  could  not  well  escape? 
Their  plan,  it  is  tme,  no  longer  took  the  shape  simply  of  taxes 
on  the  necessaries  of  life;  it  was  now  expanded  into  the  single 
tax  on  all  expense  which  would  reach  the  rich  as  well  as  the  poor. 
This  was  the  idea  of  Colbert;  and  it  has  been  the  idea  from  the 
time  of  Hobbes  and  Petty  of  all  enthusiasts  for  indirect  taxa- 
tion in  England,  and  of  many  writers  in  Germany,  in  France 
and  in  Italy.  To-day  we  are  clamoring  for  the  abolition  of  in- 
direct taxation;  formerly  the  reformers  clamored  for  a  single 
universal  indirect  tax.    The  explanation,  as  we  see,  is  simple. 

But  this  does  not  yet  answer  the  question  why  excise  taxes 
were  actually  introduced  into  England,  as  elsewhere,  in  the 
seventeenth  century.  The  fact  is  that  tax  reformers  cannot 
do  much  good  if  economic  conditions  are  not  ripe  for  their  pro- 
posals. It  must  be  confessed  that  according  to  the  experience 
of  history  most  reforms,  in  finance  at  least,  are  due  to  selfish 
reasons;  they  are  the  necessary  outcome  of  changes  in  economic 
relations  and  of  the  efforts  of  each  class,  whether  it  be  the  small 
or  the  large  class,  to  gain  some  advantage  for  itself.    The  classic 
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home  of  the  excise  tax  or  indirect  tax  on  business  and  trade 
is  Holland.  It  is  well  known  that  Holland,  during  the  sixteenth 
and  seventeenth  centuries,  had  become  the  leading  financial 
and  trading  nation  of  Europe.  In  the  other  countries  wealth 
was  still  centered  in  the  landed  interests,  and  the  whole  system 
of  taxation  was  largely  dominated  by  feudal  aristocratic  ideas. 
The  direct  taxes  were  land  taxes,  because  wealth  consisted 
chiefly  of  land;  but  the  landed  proprietors  sought  to  escape  the 
burden  by  assessing  real  property  as  low  as  possible  and  by  put- 
ting taxes  on  the  necessaries  of  life  of  the  poorer  classes.  In 
Holland,  on  the  other  hand,  wealth  was  now  largely  centered 
in  the  moneyed  interest.  The  great  traders  and  merchants  did 
not  relish  any  direct  taxation  of  trading  capital,  and  therefore 
devised  a  system  of  indirect  taxation  of  business  which  would, 
as  they  thought  and  hoped,  be  shifted  to  the  community  in 
general,  and  to  the  poorer  classes  in  particular.  Thus  developed 
the  stamp  taxes,  the  excise  taxes,  and  the  whole  host  of  indirect 
taxes  for  which  Holland  was  noted. 

The  seventeenth  century  marks  the  rise  of  the  trading  class 
in  England;  "the  glorious  revolution"  was  a  revolution  not  so 
much  of  the  people  as  of  what  the  Socialists  love  to  call  the 
"bourgeois."  Puritanism  and  commercialism  went  hand  in 
hand,^  and  the  downfall  of  the  Stuarts  not  only  put  an  end  to 
feudalism,  but  weakened  the  fiscal  ascendency  of  the  land- 
owner— an  ascendency  to  which  another  serious  blow  was  given 
by  the  abolition  of  the  Com  Laws,  and  whose  final  overthrow  in 
Ekigland,  as  elsewhere,  is  fast  approaching.  The  indirect  taxes 
of  the  seventeenth  century  were  thus  the  outgrowth  of  the  effort 
on  the  part  of  the  commercial  classes  to  escape  the  burdens 
which  the  landowners  were  desirous  of  placing  on  them.  The 
selfish  designs  of  the  capitalists  and  the  unselfish  ideas  of  the 
tax  reformers  went  hand  in  hand  to  widen  the  scope  of  indirect 
taxes.  And  as  the  trading  class  developed  in  the  other  coun- 
tries, the  system  of  excise  spread  with  it.^    It  was  not  until  the 

'  This  aspect  of  Puritanism  has  more  recently  been  studied  in  detail  by 
Professor  Max  Weber  in  a  series  of  suggestive  articles  "  Die  protestantitK'hc 
Ethik  und  der  '  Geist '  des  Kapitaltsmus  "  in  the  Archiv  fUr  Socialwiasen- 
schaft  und  SozialpolUiky  vols,  xx  and  xxi  (1905). 

>  A  word  may  be  said,  m  passing,  about  our  present  attitude  toward  indi- 
rect taxes.  There  is  a  prodigious  amount  of  cant  on  this  topic.  Many 
thinkers  are  apt  to  make  common  cause  with  the  socialists  and  the  single- 
taxers  in  demanding  the  complete  abolition  of  the  so-called  indirect  taxes. 
This  is  a  mistake.    There  is  nothing  inherently  bad  about  an  indirect  tax, 


10  ESSAYS  IN  TAXATION 

democratic  movement  of  the  nineteenth  century,  when  the  sys- 
tem of  excises  was*  recognized  as  a  burden  on  the  poorer  classes, 
that  the  number  of  commodities  subject  to  excise  was  gradually 
reduced. 

III.  The  Forms  of  Direct  Taxation 

We  have  seen  the  economic  relations  which  condition  the 
interworking  of  direct  and  indirect  taxation.  Let  us  now  en- 
deavor to  learn  how  these  economic  conditions  afifect  the 
growth  of  direct  taxation  itself. 

In  primitive  society,  there  is  a  certain  rough  equality  in  the 
personal  status  and  the  personal  abilities  of  the  individual. 
Hence  the  idea  of  the  poll  or  capitation  tax,  which  is  the  first 
rude  manifestation  of  the  equities  of  taxation.  The  members 
of  a  club  to-day  pay  equal  dues,  because  their  interests  are 
supposed  to  be  equal.  Club  life  does  not  cover  the  whole  of 
human  activity,  but  only  a  very  small  portion  of  it.  So,  in  the 
same  way,  as  long  as  economic  conditions  are  primitive,  the 
social  obligations  of  the  members  of  the  clan  or  the  state  are 
conceived  to  be  equal.  But  as  the  social  conscience  develops, 
more  stress  is  laid  on  other  elements  of  ability  to  pay  than  on 
mere  number.  Not  only  do  men  differ  in  strength,  in  mental 
vigor  and  in  opportunities,  but  inequality  of  possessions  grows 
greater.  And  with  differences  in  property,  the  old  feeling  of 
equal  obligation  weakens.  The  poll  tax  becomes  unjust  and 
is  gradually  abolished.  A  certain  phase  of  this  primitive  feeling 
sometimes  persists  for  a  long  time,  especially  in  democracies 
where  political  equality  is  still  based  on  the  fiction,  of  economic 
equality.  We  find  poll  taxes  as  adjuncts  to  other  taxes  long 
after  the  justification  of  a  single  poll  tax  has  disappeared.  But 
it  has  now  assumed  a  political  significance,  as  in  Switzerland, 
and  in  some  of  the  American  commonwealths,  where  its  pay- 
ment is  made  a  condition  of  the  suffrage.  Even  this  tends 
to  become  a  farce  to  the  extent  that  the  payment  of  the  tax  is 

nor  is  there  anything  inherently  good  about  a  direct  tax.  It  depends  en- 
tirely upon  what  kind  of  direct  or  indirect  tax  it  is.  A  direct  tax  on  the 
laborer  is  not  necessarily  good  bec^u^  it  is  direct;  an  indirect  tax  on  the 
luxury  of  the  rich  is  not  necessarily  bad  because  it  is  indirect.  It  happens, 
indeed,  that  most  of  the  indirect  taxes  of  the  p^st  have  been  devised  by 
the  p)owerful  in  order  that  their  burden  might  fail  on  the  weak;  but  it  is  by 
no  means  impossible  to  frame  a  system  of  taxes  on  consumption  which  will 
supplement  other  taxes  and  do  substantial  justice  to  all.  The  elaboration 
of  this  point  must  be  reserved  for  another  place. 
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assumed  by  the  political  parties.  The  economic  basis  of  the 
poll  tax  has  entirely  vanished  and  it  tends  to  be  replaced  by  the 
property  tax. 

The  first  property  taxes  are  entirely  in  harmony  with  the 
facts  of  early  industrial  life.  It  is  a  matter  of  common  knowl- 
edge that  the  early  period  of  almost  every  civilization  is 
marked  by  two  chief  facts,  the  preponderance  of  agriculture 
and  the  existence  of  slavery.  As  Rodbertus  has  pointed  out,^ 
this  leads  to  a  fundamental  distinction  between  ancient  and 
modem  economic  theories.  In  modem  civilization  we  have 
not  only  a  quantitative  division  in  wealth,  but  also  a  qualitative 
difference.  That  iS)  not  only  are  there  rich  and  poor,  but  there 
are  landowners,  capitalists,  employers  and  laborers.  In  early  civ- 
ilization there  was  a  quantitative  but  no  qualitative  distinction 
in  wealth.  Property  consisted  chiefly  of  land  and  the  land- 
owner's household,  including  slaves  and  beasts  of  burden.  There 
was  no  important  capital— or  at  all  events,  no  industrial  capi- 
tal— ^apart  from  this  landed  property,  and  hence  there  were 
no  distinct  shares  in  distribution.  But  Rodbertus  errs  in 
predicating  of  Greece  in  general  and  designating  by  the  Greek 
name  an  economic  system  which  is  characteristic  of  all  early 
civilizations.  It  was  as  true  of  the  slave-holding  states  in  the 
American  Union,  and  of  the  mediseval  manorial  system,  as  it 
was  of  the  early  Hellenic  civilization.  Wherever  we  find  only 
agriculture  and  slavery,  there  we  have  this  inseparable  mass 
of  collective  property,  not  yet  split  up  into  its  constituent  parts. 

The  importance  of  this  for  finance  lies  here:  since  we  have 
only  this  general  collective  property,  and  since  this  property 
consists  practically  of  land  and  the  means  to  till  the  land,  the 
direct  property  tax  must  take  the  shape  either  of  the  land  tax 
or  of  the  tax  on  the  cattle  or  slaves  or  implements  used  in 
agriculture.  These  are  practically  tantamount  to  each  other. 
For  the  produce  of  two  given  portions  of  land  will  vary  about 
in  proportion  to  the  value  of  the  land,  together  with  the  amount 
of  slaves  and  cattle  necessary  to  till  it.  Everywhere  at  first, 
therefore,  the  direct  property  tax  is  foimd  to  be  either  the  land 
tax  or  the  tax  on  agricultural  capital.^    It  is  the  only  practi- 

*  "Untersuchungen  auf  dem  Gebiete  der  National5konomie  dee  klas- 
sischen  Alterthums,"  in  Hildebrand's  JahrbUcher  fur  Nationalokonomie  und 
Statislik,  iv.,  p.  343  et  aeq. 

*In  some  of  the  early  mediseval  tax  83r8tem8,  these  were  specifically 
termed  cattle  and  land  taxes.    So  the  Vieh-und  Klauensteuer  in  Germany. 
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cable  and  the  only  just  form  of  taxation  at  this  early  period. 

It  is,  however,  important  to  notice  that  the  property  which 
is  now  taxed  is  not  so  much  property  in  land  as  property  in  the 
produce  of  land.  Whether  we  have  the  primitive  village  com- 
munity or  only  the  system  of  common  cultivation,  the  earliest 
private  property  consists  of  the  produce  of  the  soil.  The  first 
attempt,  therefore,  to  take  account  of  the  gradations  in  the 
tax-paying  ability  of  the  individual  is  seen  in  the  tax  on  gross 
produce — ^the  tithe  or  any  other  portion  of  the  produce,  or 
on  mere  quantity  of  the  land  irrespective  of  value.  Since  land 
itself  is  not  private  property,  since  land  is  not  bought  or  sold, 
the  faculty  of  the  taxpayer  can  be  measured  not  by  the  value  of 
the  land,  but  by  the  value  of  its  produce,  which  is  in  some 
proportion  to  the  quantity  of  the  land.  Moreover,  in  early 
agriculture,  where  tilling  is  extensive  and  where  expenses  of 
cultivation  vary  but  little,  the  tax  on  gross  produce  is  a  fairly 
accurate  test  of  ability  to  pay. 

With  the  advance  in  population  and  the  necessity  of  more 
intensive  agricultural  methods,  owing  to  the  decay  of  the  primi- 
tive communal  system  and  the  growth  of  private  property  in 
land,  it  becomes  possible  to  measure  the  productivity  of  land 
in  terms  of  property.  Thus  the  land  taxes  of  this  newer  stage 
of  culture  are  property  taxes,  even  though  the  value  of  the 
property  is  fixed  sometimes  according  to  selling  value,  some- 
times according  to  arbitrary  estimates  of  quality.  But  where 
the  survivals  of  primitive  conditions  are  strong,  the  value  is 
still  measured  in  terms  of  yield  or  produce,  either  actual  or 
computed.  In  the  early  middle  ages,  for  instance,  land  taxes 
were  not  based  directly  on  the  selling  value,  because,  although 
land  was  private  property,  it  was  not  bought  or  sold.  The 
lands  had  rental  value,  but  no  selling  value,  and  the  tax  was 
assessed  not  so  much  on  the  market  value  as  on  the  produce  of 
land.  When  the  American  colonies  were  founded,  private 
property  in  land  was  well  established  and  the  land  taxes  there 
very  soon  became  property  taxes,  although  we  not  infrequently 
find  examples  of  the  taxation  of  gross  produce  rather  than  of 
property.^  With  the  progress  of  cultivation  and  the  advance 
in  population,  the  tax  on  gross  produce  is  supplanted  by  the 
property  tax  on  market  value. 

*  For  det^ls  see  the  article  on  "  Income  Taxes  in  the  American  Colonies," 
Political  Science  Quarterly,  vol.  x.  (1895),  pp.  233,  234.  This  is  reprinted  in 
Seligman,  The  Income  Tax,  1911,  part  ii,  chap.  i. 
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But  now  comes  a  change  in  the  forms  of  economic  life — a 
change  that  inevitably  produces  an  effect  on  the  public  con- 
science and  on  the  accepted  ideas  of  justice.  In  the  first  place, 
with  increasing  prosperity  we  find  a  gradual  increase  in  the 
simpler  kinds  of  pergonal  property.  The  landowner's  family 
gradually  accumulates  money,  clothing,  and  luxuries.  If  the 
general  property  tax  is  still  to  continue  a  fair  evidence  of  in- 
dividual ability  to  pay,  personal  property  must  be  taken  up  into 
the  assessment  lists.  And  this,  in  fact,  everywhere  occurs. 
Not  only  the  real  estate,  but  also  the  growing  personail  estate, 
is  now  regarded.  At  first  this  personalty  will  consist  of  tangible, 
visible  objects  not  easily  concealed,  and  constituting  a  fair 
index  of  the  citizen's  prosperity.  The  existence  of  this  scanty 
stock  of  personalty  will,  however,  still  be  in  harmony  with 
the  early  economic  system.  It  is  still  the  landowner  who  owns 
the  personal  property,  and  it  is  fitting  that  there  should  still  be 
only  the  general  property  tax.  The  economic  system  has  not  yet 
materially  altered. 

The  next  change,  however,  inaugurates  a  widely  different 
stage.  The  primitive  family  group  or  manorial  system  decays. 
Slavery  is  gradually  broken  down  by  manumission  or  abolition. 
The  commercial  instinct  grows  stronger,  and  trade  is  no  longer 
limited  to  the  interchange  of  superfluities  between  adjacent 
households.  What  Aristotle  decries  as  the  gainful  pursuits 
become  common  occupations.  Capital  develops  and  free 
laborers  appear.  The  original  undifferentiated  mass  of  property 
splits  up  into  separate  parts.  The  landlord  is  no  longer  the 
property  lord.  Personal  property,  in  the  shape  both  of  pro- 
ductive capital  and  of  unproductive  wealth,  increases  at  a  con- 
tinually accelerating  ratio.  Finally,  as  in  our  modem  indus- 
trial system,  the  movables  outrank  the  immovables.  Realty 
is  completely  overshadowed  by  personalty,  in  both  extent  and 
influence. 

Now  begins  the  contest  between  the  landed  and  the  moneyed 
interest,  between  rent  and  profit.  The  landowners  in  medi- 
aeval times,  like  the  farmers  in  our  own  time,  vainly  attempt  to 
expand  the  ori^nal  property  tax  so  as  to  include  all  these  new 
forms  of  property.  The  capitalist  and  moneyed  class  either 
seek  to  shift  the  burden  by  devising  the  indirect  tax  of  which 
we  have  spoken  above,  or  they  attempt  to  escape  the  burden 
entirely  through  evasion  or  through  lax  administration  of  the 
property  tax.    Where  the  differences  in  wealth  become  striking 
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and  the  lower  classes  are  politically  powerless,  the  landed  propri- 
etors and  the  traders  combine  to  throw  the  burden  on  the 
agricultural  laborers  and  the  urban  artisans,  although  they 
may  still  struggle  between  themselves  as  to  the  division  of  the 
remainder  of  the  burden.  Where  aristocratic  conditions  prevail 
less  strongly,  as  in  America  up  to  the  present  time,  the  laborer 
fares  better,  but  the  contest  between  the  farmer  and  the  city 
resident  assumes  a  more  acute  form.  The  history  of  modem 
taxation  is  largely  the  history  of  these  class  antagonisms. 

IV.  Changes  in  the  Basis  of  Taxation 

In  the  meantime  the  test  or  standard  of  individual  ability 
has  itself  undergone  a  change.  With  the  growing  differentiation 
of  society,  the  productive  powers  of  the  various  classes  them- 
selves differ.  Moreover,  there  are  now  many  forms  of  earnings 
which  are  derived  not  from  property,  but  from  industry.  And 
since  it  is  difficult  to  capitalize  industry,  it  is  the  product  of  the 
industry  which  now  becomes  of  importance.  But  there  is  a 
decided  difference  between  this  new  system  of  taxes  on  product, 
and  the  original  system  which  preceded  the  first  property  tax. 
In  the  original  system  the  tax  was  on  gross  produce  or  on  mere 
quantity  of  land.  The  land  tax  was  either  the  tithe  or  some 
definite  part  of  the  estimated  produce.  Now  the  tax  is  on  net 
produce.  Allowance  is  made  for  expenses  of  cultivation.  Two 
pieces  of  land  may  yield  the  same  amount,  and  yet  the  outlay 
in  the  one  case  may  have  been  considerably  more  than  the  other. 
To  take  net,  instead  of  gross,  product  marks  another  step  for- 
ward in  the  evolution  of  the  idea  of  ability  to  pay.  In  a  state 
of  complete  mobility  of  capital  and  labor,  it  perhaps  makes  no 
difference  whether  we  take  the  market  value  or  the  net  product 
of  a  piece  of  property;  for  the  selling  price  of  property  tends  to 
equal  the  capitalized  value  of  the  revenue  derived  therefrom. 
But  in  actual  life,  where  we  often  find  limitations  to  this  absolute 
mobility,  there  may  be  a  divergence  between  the  capitalized 
value  of  the  produce  and  the  actual  value  of  the  property. 
Thus  we  find  almost  everywhere  a  movement  to  replace  the 
property  tax  by  a  system  of  taxes  on  net  product — on  the 
product  of  land,  of  capital,  of  business,  of  labor,  etc.  This  was 
the  stage  reached  in  Europe  toward  the  end  of  the  eighteenth 
and  the  beginning  of  the  nineteenth  century. 

Relatively  good  as  this  system  was,  it  was  soon  seen  not  to 
be  entirely  satisfactory.     It  failed  to  respond  to  modem  eco- 
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nomic  conditions.  It  looked  at  the  produce  of  the  source  of 
industry,  rather  than  at  the  recipient  of  the  earnings;  it  was  a 
tax  on  things,  rather  than  on  persons;  it  abstracted  from  the 
personal  situation  of  the  taxpayer;  it  made  no  allowance  for 
indebtedness.  Just  as  the  tax  on  gross  produce  was  defective 
because  it  paid  no  attention  to  expenses  of  cultivation,  so  the 
tax  on  net  produce,  while  in  itself  an  improvement,  was  never- 
theless faulty  because  it  paid  no  attention  to  what  may  be 
called  the  personal  expenses  of  cultivation,  i.e.  the  interest  on 
indebtedness. 

Thus  it  is  that  in  recent  decades  the  tendency  has  arisen  to 
substitute  personal  taxes  for  the  older  real  taxes,  and  to  assess 
the  individual  rather  than  the  thing;  or,  stating  it  in  simpler 
language,  to  put  revenue  or  income  in  the  place  of  proceeds  or 
earnings  as  the  test  of  taxation.  Just  as  a  man's  ability  to 
support  himself  or  his  family  is  seen  in  his  income  or  revenue, 
so,  in  the  same  way,,  it  is  recognized  that  the  test  of  a  man's 
ability  to  support  the  state  is  to  be  found  in  this  same  income 
or  revenue.  From  the  modem  point  of  view,  it  is  the  duty  of 
the  citizen  to  support  the  government  according  to  his  capacity 
to  support  himself.  Income  or  revenue  may  not,  indeed,  be  an 
ideal  test;  ^  for  there  is  no  absolute  test  which  can  exactly  gauge 
all  the  varying  personal  circumstances  of  each  individual. 
But  it  is  the  best  workable  test  that  governments  can  secure, 
and  it  is  in  harmony  with  the  test  imposed  on  the  individual 
by  the  force  of  social  opinion  in  regard  to  his  duty  to  his  own 
family.  For  this  reason  modem  states  are  everywhere  changing 
their  revenue  systems,  so  that  the  taxes  shall  correspond,  as 
nearly  as  possible,  to  the  revenues  of  the  citizens.  But  pre- 
cisely because  the  income  tax  is  a  personal  rather  than  an  im- 
personal tax  or  a  tax  on  things,  it  involves  administrative  difficul- 
ties and  presupposes  an  advanced  stage  of  social  morality  and 
political  probity.  Where  this  stage  has  not  yet  been  reached,  it 
may  be  better  to  continue  the  system  of  taxes  on  product  which 
form  a  very  rough  approximation  to  the  revenue  of  the  tax- 
payer, than  to  attempt  a  system  of  income  taxes  which  strive  to 
reach  the  revenue  more  closely.  Furthermore,  as  we  shall  see  in 
a  subsequent  chapter,  there  are  certain  considerations  which 
militate  against  the  exclusive  adoption  of  individual  faculty  as 
the  all-controlling  norm  of  taxation.    But  whatever  may  be  the 

*  For  some  of  the  difficulties  connected  \nth  the  theory  of  the  income 
tax  see  Seligman,  The  Income  Tax,  1911,  Introduction,  §  4,  et  seq. 
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momentary  demand  of  expediency,  or  the  influence  of  counter- 
vailing considerations,  the  line  of  development  is  evident,  and 
the  ultimate  result  must  necessarily  harmonize  with  the  facts 
of  economic  and  social  relations. 

Let  us  test  the  theory  of  development  as  laid  down  in  the 
above  pages  by  a  reference  to  the  history  of  taxation  in  America. 
It  is  well  known  that  the  primitive  revenues  of  the  colonies  were 
composed  largely  of  voluntary  payments,  of  subsidies  or  allow- 
ances from  abroad,  of  quit-rents,  and  of  occasional  fees  and 
fines  of  early  justice.  But  it  has  usually  been  overlooked  that 
when  the  voluntary  offerings  turned  into  compulsory  contribu- 
tions, the  tax  systems  in  the  various  colonies  were  quite  different. 

The  New  England  colonies  were  democratic  coomiunities 
where  almost  every  one  owned  some  land,  and  where  the  dis- 
tribution of  property  was  fairly  equal.  We  therefore  find  as 
a  characteristic  mark  of  New  England,  in  addition  to  the  primi- 
tive poll  tax,  the  tax  on  the  gross  produce  of  land  either  actual 
or  computed  according  to  the  quantity  or  quality  of  the  land. 
This  slowly  grew  into  a  real  property  tax,  which  soon  expanded 
into  what  was  nominally  a  general  property  tax.  And  this  itself 
was  supplemented  by  a  tax  on  town  artisans  and  others  who 
subsisted  on  the  produce  not  of  their  property,  but  of  their 
exertions.  To  the  property  tax  was  now  added  the  "faculty  " 
tax.i 

In  the  Southern  colonies,  which  were  aristocratic  in  their 
economic  substratum,  the  land  tax  played  an  insignificant  r61e, 
because  the  large  landowners  naturally  objected  to  bearing  the 
burdens.  After  the  introduction  of  slavery  it  became  diflJcult  to 
retain  even  the  poll  tax,  which  when  laid  on  slaves  is  practically 
a  property  tax  on  the  slave  owner.  Hence  we  see  a  system  of 
indirect  taxes,  mainly  on  exports  and  imports,  falling  with 
special  weight  on  the  poorer  consumers. 

Finally,  in  the  middle  colonies,  above  all  in  New  Netherlands, 
the  conditions  were  neither  democratic  nor  aristocratic.  There 
was  no  such  approach  to  equal  distribution  of  wealth  as  in  New 
England,  and  no  such  preponderance  of  the  landed  interest  as  in 
Virginia.  We  find  the  dominance  of  the  moneyed  interest  or  of 
the  trading  classes,  who  brought  with  them  Dutch  instincts 
and  Dutch  methods.  Accordingly,  there  was  no  system  of  poll 
and  property  taxes  as  in  New  England,  and  no  system  of  in- 

1  For  detaib  as  to  the  American  "  faculty ''  taxes,  see  Seligman,  The  In- 
come  TaXf  1911,  pp.  367  et  acq. 
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direct  taxes  on  exports  and  imports  as  in  Virginia.  The  funda- 
mental characteristic  of  this  system  was  the  introduction  of  the 
excise  system  or  indirect  taxation  of  trade,  which  was  borrowed 
from  Holland,  just  as  we  find  the  excise  system  introduced  from 
Holland  into  Eiigland  and  the  other  European  countries  during 
the  seventeenth  century.  Each  section,  therefore,  had  a  fiscal 
system  more  or  less  in  harmony  with  its  economic  conditions. 
It  was  not  until  these  conditions  changed  during  the  eighteenth 
century  that  the  fiscal  systems  began  somewhat  to  approach 
each  other;  and  it  was  not  until  much  later  that  we  find  through- 
out the  country  a  general  property  tax  based  not  on  the  produce, 
but  on  the  market  value,  of  the  property. 

The  same  divergence  of  economic  conditions  explains  what 
is  to-day  the  most  marked  distinction  in  the  United  States 
between  the  fiscal  systems  of  the  North,  the  South  and  the  West. 
In  the  Southern  states  up  to  the  civil  war,  the  interests  of  the 
larg^  landed  proprietors  were  still  dominant.  Under  the  federal 
constitution,  it  was  impossible  for  them  to  levy  import  or  ex- 
port duties.  For  a  time,  therefore,  land,  as  the  only  source  of 
wealth,  had  to  defray  the  public  charges.  In  the  absence  of  in- 
dustrial centres,  there  was  little  opportunity  for  taxation  of 
personal  property.  As  the  need  of  increased  revenues  was  felt, 
the  landed  interests  attempted  to  secure  this  revenue  from  the 
few  ordinary  occupations  carried  on  outside  of  the  farms  and 
estates.  In  other  words,  the  license  or  privilege  system  was 
established,  which  levied  a  fixed  charge  on  well-nigh  every 
occupation.  It  was  not  until  after  the  middle  of  the  century 
that  the  general  property  tax  was  introduced;  but  even  to-day 
the  license  or  privilege  taxes  yield  a  large  share  of  the  public 
revenue. 

In  the  Northern  states,  on  the  other  hand,  where  the  business 
interests  were  more  powerful,  the  license  or  privilege  system  never 
attained  such  a  firm  foothold.  But  with  the  breakdown  of  the 
general  property  tax,  the  attempt  of  the  general  public  to  secure 
a  taxation  of  the  moneyed  interests  has  taken  the  form  of  taxa- 
tion of  corporations  and  of  capital.  There  are  plainly  visible 
the  beginnings  of  a  system  of  taxation  of  net  product.  Finally, 
in  the  Western  states,  where  the  economic  conditions  are  as 
yet  more  primitive,  there  have  been  only  sporadic  attempts  to 
alter  the  general  property  tax,  which  there  is  still  to  a  great  ex- 
tent a  tax  on  real  estate.  But  with  the  gradual  unification  of 
economic  conditions,  which  is  slowly  taking  place  throughout 
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the  entire  country,  we  may  expect  that  the  systems  of  taxation 
will  become  more  nearly  uniform,  until  the  results  of  modem 
industrial  and  democratic  development  will  finally  appear  here, 
as  they  are  appearing  in  other  parts  of  the  world.  The  recent 
attempt  to  introduce  a  federal  income  tax,  however  defective 
the  measure  may  have  been,  is  a  significant  evidence  of  the  trend. 
That  this  attempt  will  ultimately  be  followed  by  others,  not 
necessarily  precisely  similar,  but  yet  indicative  of  the  same 
general  movement,  is  by  no  means  improbable. 

From  the  above  survey  one  fact  stands  out  prominently. 
Amid  the  clashing  of  divergent  interests,  and  the  endeavor  of 
each  social  class  to  roll  off  the  burSen  of  taxation  on  some  other 
class,  we  discern  the  slow  and  laborious  growth  of  standards  of 
justice  in  taxation,  and  the  attempt  on  the  part  of  the  commu- 
nity as  a  whole  to  realize  this  justice.  The  history  of  finance, 
in  other  words,  shows  from  one  point  of  view,  at  least,  the  evolu- 
tion of  the  principle  of  faculty  or  ability  in  taxation — ^the  prin- 
ciple that  each  individual  should  be  held  to  help  the  state  in 
proportion  to  his  ability  to  help  himself.  In  the  earliest  indirect 
payments  there  was  no  idea  of  equity,  but  only  of  force.  But 
with  the  advance  of  civilization  and  social  ethics,  we  reach  the 
first  stage  of  rude  equality  in  the  poll  tax.  Step  by  step  the 
revenue  system  advanced  to  successively  higher  planes.  Ex- 
penditure, property,  product — each  of  these  in  turn  was  con- 
sidered the  test  of  individual  capacity  and  obligation  toward 
the  state;  until  finally  in  modem  times  revenue  or  income  has 
come  to  be  regarded  as  the  most  equitable  and  the  most  practica- 
ble measure  of  individual  and  social  faculty.  To  arrange  a 
system  of  taxation  a  large  part  of  which  at  least  shall,  on  the 
whole,  correspond  as  closely  as  possiV^le  to  the  net  revenues  of 
individuals,  and  which  shall  take  into  account  the  variations 
in  tax-paying  ability,  has  thus  become  a  demand  of  modem 
civilization.  But  unless  this  system  is  in  harmony  with  the 
external  structure  and  the  internal  conditions  of  modem  eco- 
nomic life,  it  is  foredoomed  to  failure.  If  the  history  of  taxation 
teaches  any  one  lesson,  it  is  that  all  social  and  moral  advance 
is  the  result  of  a  slow  process  and  that  while  fiscal  systems  are 
continually  modified  by  the  working  out  of  ethical  ideals,  these 
ideals  themselves  depend  for  their  realization  upon  the  economic 
forces  which  are  continually  transforming  the  face  of  human 
society. 


CHAPTER  II 

THE  GENERAL  PROPERTY  TAX 

• 

There  is  perhaps  no  single  feature  of  our  modem  tax  system 
that  is  commonly  thought  to  be  more  thoroughly  American 
than  the  general  property  tax.  The  proportional  taxation  of 
all  property  is  held  to  be  the  result  of  an  instinctive  feeling 
original  to  and  thoroughly  ingrained  in  the  minds  of  the  Ameri- 
can people.  And  yet  it  may  be  said  that  few  institutions  have 
evoked  of  late  more  angry  protests  and  more  earnest  dissatis- 
faction than  this  very  tax.  The  reason  is  plain.  As  long  as 
prosperity  was  general  and  the  public  expenses  were  small, 
taxation  was  light  and  its  burden  was  scarcely  felt.  But  during 
the  last  few  decades,  with  the  complicated  demands  of  modem 
civilization,  public  expenditures,  both  local  and  national,  have 
increased  to  such  an  extent  as  to  exert  a  sensible  pressure  on  the 
population.  The  problems  of  public  revenue  have  been  pushed 
to  the  front.  The  expressions  of  discontent  with  various  phases 
of  the  financial  system  have  become  numerous  and  loud.  But 
for  the  most  part  the  discussion  has  been  superficial  and  the 
conclusions  reached  have  been  inadequate. 

The  opponents  of  the  general  property  tax  have  confined 
themselves  to  a  portrayal  of  its  practical  shortcomings.  No 
one  has  hitherto  attempted  to  give  the  deeper  reasons  why 
the  property  tax  is  unsuited  to  the  present  generation,  or  to 
discuss  the  subject  in  its  wider  relations  to  the  science  of  finance. 
It  is  proposed  in  this  chapter  to  show  that  the  property  tax 
is  by  no  means  original  to  America,  but  that  it  has  gone  through 
precisely  the  same  evolution  in  many  other  places.  It  is  further 
proposed  to  prove  that  the  property  tax  is  as  destitute  of  theoret- 
ical justification  as  it  is  defective  in  its  practical  application. 
And  it  is  proposed,  finally,  in  subsequent  chapters,  to  discuss 
the  reforms  of  our  direct  taxation — some  of  them  partly  com- 
pleted, some  projected,  and  some  hitherto  neglected. 

I.  Practical  Defects 

The  defects  of  the  general  property  tax  may  be  treated  under 

five  heads.* 

'  In  a  monograph  by  the  present  writer  entitled  Finance  Statistics  of  the 
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1.  Lack  of  uniformity,  or  inequality  of  assessment.  The 
property  tax  with  us  is  an  apportioned,  not  a  percentage  tax. 
According  to  the  latter  method,  the  tax  would  be  levied  on  the 
individual  by  means  of  a  fixed  percentage  of  all  property. 
According  to  the  actual  method,  the  total  amount  to  be  raised 
by  the  state  is  first  ascertained  and  is  then  apportioned  to  the 
various  subdivisions  according  to  the  appraised  valuation  in 
each.  The  final  rate  of  taxation  throughout  a  state  is  ob- 
tained by  adding  the  local  tax  to  the  state  tax.  The  rate  of 
taxation  ought  therefore  to  vary  only  with  the  local  needs, 
and  would  indeed  so  vary  if  property  were  everywhere  assessed 
uniformly.  As  an  actual  fact,  however,  this  is  far  from  being 
the  case.  In  most  of  the  commonwealths  the  tax  laws  provide 
for  the  assessment  of  property  at  its  **fair  cash  value."  And.in 
all  the  states  it  is  expected  that  the  valuation  shall  everywhere 
be  made  at  a  uniform  rate.  Yet  it  is  a  notorious  fact  that  in 
scarcely  any  two  contiguous  counties  is  the  property — even  the 
real  estate — appraised  in  the  same  manner  or  at  the  same  rate. 
In  regard  to  the  manner,  it  frequently  happens  that  corporation 
property,  e,g,  the  roadbed  of  a  railway,  is  assessed  in  one  county 
at  an  inmiense  sum  per  mile  and  is  treated  in  the  adjacent 
county  like  a  piece  of  grazing  land.^  In  regard  to  the  rate, 
the  assessors  follow  the  practice  sanctioned  by  local  usage,  or 
decide  by  mere  caprice.    The  official  reports  abound  with  com- 

Americayi  Commonwealths  (Publications  of  the  American  Statistical  Asso- 
ciation, Dec.  1889)  may  be  found  a  large  number  of  citations  from  the  com- 
monwealth financial  reports  for  the  preceding  year.  The  reader  is  referred 
to  that  publication  for  the  verification  of  statements  for  which  no  special 
authority  is  adduced  in  these  pages.  See  especially  pp.  401-417.  Many 
facts  and  figures  may  also  be  found  in  Ely,  Taxation  in  American  States 
and  Cities,  1887.  See  also,  for  some  striking  statistics,  T.  G.  Shearman, 
Taxation  of  Personal  Property,  i7n practicable,  unequal  and  unjust,   1895. 

For  the  two  decades  that  have  elapsed  since  this  chapter  was  originally 
written,  facts  in  abundance  testifying  to  the  defects  of  the  general  property 
tax  will  be  found  in  most  of  the  official  state  reports  on  taxation.  See  chap. 
XX,  below.  Cf  also  the  valuable  articles  and  addresses  in  the  (five)  Reports  of 
the  'Conferences  of  The  National  Tax  Association,  1907-1911  (Columbus, 
1908-1912).  See  especially  the  *' Report  of  the  Committee  on  Causes  of 
Failure  of  General  Property  Tax  "  in  the  Foxirth  Conference-,  Columbus, 
1911,  pp.  299-310.  At  the  second  conference  the  name  of  the  organiza- 
tion was  changed  to  International  Tax  Association,  but  at  the  fifth  con- 
ference the  original  name  was  resumed. 

*  In  New  York,  for  example,  two  adjoining  counties  made  a  difference  of 
$24,000  per  mile  in  assessing  the  same  railroad.  Other  counties  varied 
120,000  per  mile.    Report  of  the  State  Assessors,  1879,  p.  19. 
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plaints  or  open  confessions  that  property  is  assessed  all  the 
way  from  par  to  one  twenty-fifth  of  the  actual  value.  In  one 
county  the  property  is  listed  at  its  full  worth;  in  the  next  county 
the  assessment  does  not  exceed  a  tithe  of  its  value.  ^  That 
this  is  a  glaring  infraction  of  the  fundamental  rule  of  equality 
in  taxation  is  apparent.  As  between  counties  it  leads  to  under- 
valuations which  give  an  entirely  fallacious  view  of  the  public 
resources;  as  between  individuals  it  results  in  gross  injustice. 
A  tax  rate  of  a  given  amount  on  one  may  be  double,  quintuple, 
or  decuple  the  nominally  equivalent  tax  on  another.  \The  first 
constitutional  injunction — that  of  uniformity  of  taxation — 
is  flagrantly  violated.  Assessors  are  compelled  openly  to  dis- 
regard their  oaths,  or  to  incur  certain  defeat  at  the  next  elec- 
tion.^  There  is  no  pretence  of  complying  with  the  law.; 

An  escape  from  these  evils  has  been  sought  in  the  creation 
of  boards  of  equalization.  A  number  of  commonwealths  ^  have 
attempted  to  correct  the  undervaluation  of  the  county  officials 
by  giving  a  state  board  power  to  alter  the  valuations  (or  in 
some  cases,  as  Nebraska,  the  rates)  in  the  hope  of  securing 
uniformity.  In  a  few  states,  like  New  York,  Ohio,  Tennessee, 
Utah  and  Wyoming,  the  power  extends  only  to  the  equaliza- 
tion of  real  estate  assessments.  In  some  cases,  the  board  may 
charge  the  valuation  of  classes  of  property  separately,  and  in  still 
fewer  instances,  like  Connecticut,  Indiana,  Maine,  New  Hamp- 
shire and  South  Carolina,  the  assessment  of  minor  districts. 
But  in  most  cases  its  function  is  confined  to  the  equalization  of 

*  Biennial  Report  of  the  Auditor  of  Public  Accounts  of  Nebraakaj  1886, 
p.  4.  In  New  York  the  range  is  from  100  to  18  per  cent.  Report  of  the 
State  AssessorSf  1883,  p.  3.  In  Illinois  the  range  is  from  100  to  6  per  cent. 
Report  of  the  Revenue  Commission  of  Illinois y  1886,  p.  ii. 

*  Report  of  the  Assessors  of  New  Yorkf  1886,  p.  20.  The  report  for  1884, 
p.  4,  speaks  of  the  assessors*  open  "intent  to  ignore  the  law."  In  one  case 
an  assessor  objected  to  a  certain  declaration,  and  asserted  that  it  would 
be  necessary  to  swear  the  merchant.  The  latter  answered :  "If  you  swear 
me,  1*11  vote  against  you  next  time."  West  Virginia  Tax  Commission^ 
Preliminary  Report^  1884,  p.  13. 

'  State  boards  of  equalization  are  found  in  Arizona,  California,  Connect- 
icut, Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Colorado,  Maine, 
Michigan,  Minnesota,  Missouri,  Montana,  Nebraska,  North  Dakota, 
New  Hampshire,  New  Jersey,  New  Mexico,  New  York,  Ohio,  Oklahoma, 
Pennsylvania,  South  Carolina,  South  Dakota,  Tennessee,  Utah,  Washing- 
ton, West  Virginia,  Wisconsin  and  Wyoming.  Alabama,  Arkansas  and 
Oregon  have  tax  commissions  with  equalizing  powers.  In  some  states  the 
boards  of  equalization  have  to  deal  only  with  the  assessment  of  corporate 
property. 
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county  assessments,  while  county  boards  deal  with  the  assess- 
ments of  local  districts,  and  ordinarily  also  have  power  of  re- 
view over  the  assessments  of  individuals.^  In  several  cases, 
while  these  may  raise,  they  may  not  reduce,  the  aggregate  as 
returned  by  the  local  assessors;  in  other  cases  their  power  ex- 
tends only  to  real  estate;  in  still  other  cases  they  may  raise  or 
lower  the  assessment  of  separate  classes  of  property  as  well. 

The  efforts  of  both  state  and  county  boards,  however,  have 
been  very  imperfectly  successful.  The  composition  of  the  boards 
is  such  as  to  render  any  comprehensive  scrutiny  of  the  county 
returns  almost  impossible.  Even  were  the  boards  to  be  ideally 
constituted,  the  local  jealousies  and  bickerings  would  still  con- 
tinue to  prevent  any  just  distribution  of  the  burdens.^  The 
officials  themselves  confess  that  such  distribution  cannot  be 
secured  under  the  present  system.'  Boards  of  equalization 
are  thus  at  best  mere  makeshifts, — clumsy  attempts  to  accom- 
plish the  impossible.  As  it  has  been  drastically  put:  "A  people 
cannot  prosper  whose  officers  either  work  or  tell  lies.  There 
is  not  an  assessment  roll  now  made  out  in  this  state  that  does 
not  both  tell  and  work  lies."^  As  long  as  this  is  true,  boards 
of  equalization  are  of  little  avail. 

2.  jAick  of  universality ^  or  failure  to  reach  personal  property. 
This  defect  although  the  most  flagrant,  perhaps  requires  the 

*  County  boards  of  equalization  exist  in  most  of  the  states,  even  when 
state  boards  are  unknown.  Thus  in  Delaware,  Florida,  Maryland,  Missis- 
sippi, Nevada  and  Texas  there  are  county  boards,  but  no  state  boards.  On 
the  other  hand,  in  Connecticut,  Maine,  New  Hampshire  and  West  Virginia 
there  are  state  boards  but  no  county  boards.  Finally  in  Georgia,  Louisiana, 
Massachusetts,  Vermont  and  Virginia,  there  are  neither  state  nor  county 
boards.  For  details  see  Carl  C.  Plehn,  Revenue  Systems  of  State  and  Local 
Govemmentj  in  the  Twelfth  Census  Report  on  Wealthy  Debt  and  Taxation^ 
Washington,  1907,  p.  629  et  seq.  In  the  above  statement  the  facts  have 
been  brought  down  to  date  [1912]. 

*  "The  strife  between  counties  to  reduce  assessments  has  not  ceased  and 
in  all  probability  will  not,  as  long  as  assessors  are  elected,  or  selfishness  bo 
a  passion  in  the  human  breast.''  Report  of  the  Califomia  State  Board  of 
Equalization,  1885  and  1886,  p.  4. 

* "  No  board  of  ofBciaLs,  however  diligent  or  however  conversant  they 
may  be  with  the  subject,  can  make  an  equalization  which  to  themselves  will 
be  absolutely  satisfactory."  Annual  Report  of  State  Assessors  of  New  York, 
1887,  p.  ii.    From  ocean  to  ocean  the  same  complaint  is  found. 

*  M.  I.  Townsend,  in  Proceedings  and  Debater  of  the  Constitidional  Con- 
vention of  New  York,  1867-68,  iii.,  p.  1945.  Cf.  the  first  Rejwrt  of  the  {Neto 
York)  Commissioners  to  revise  the  Laws  for  the  Assessmerit  and  Collection 
of  Taxes,  1871,  p.  33. 
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least  comment;  for  it  is  so  patent  that  it  has  becoipe  a  mere 
byword  throughout  the  land.  The  escape  of  personal  property 
is  noted  almost  from  the  beginning  of  the  existence  of  the  prop- 
erty tax  in  the  American  colonies.  Thus  in  Massachusetts  Bay 
as  early  as  1651  we  find  an  interesting  account  of  the  difficulty 
experienced  in  ascertaining  certain  personalty,  followed  by  a 
resolution  to  the  effect  that 

"To  the  end  that  all  publicke  charges  may  beaequally  borne, and  that 
some  may  not  be  eased  and  others  burdened  and  it  being  found  by 
experience  that  visible  estates  in  land,  com,  cattle  are,  according  to 
order,  wholly  and  fully  taxed,  but  the  estates  of  marchants,  in  the  hands 
of  neibours,  straungers,  or  their  factors,  are  not  so  obvious  to  view, 
but,  uppon  search,  little  of  theire  estates  doe  appeare,  beinge  of  great 
valew,  so  that  the  law  doth  not  reach  them  by  that  rule  of  taxing 
visible  estates, — it  is  therefore  ordered.  .  .  .  that  all  marchants,  shop- 
keep.s  and  factors  shall  be  assessed  by  the  rule  of  common  estemation. 
according  to  the  will  and  doome  of  the  assessors.  .  .  .  having  regard 
to  theire  stocke  and  estate,  be  it  psented  to  view  or  not.* "  ^ 

This  was  evidently  not  of  much  use,  for  we  soon  after  find  an 
admonition  to  the  officials  to  see  '*  that  so  many  estates,  though 
more  obscure  and  difficult  to  find  out,  may  bear  their  due  and 
just  pportion  with  such  estates  as  are  more  obvious  and  can- 
not be  hid."  ^ 

What  was  true  in  a  certain  measure  at  this  early  date  has 
become  still  more  true  of  recent  years.  Personal  property  no- 
where bears  its  just  proportion  of  the  burdens;  and  it  is  pre- 
cisely in  those  localities  where  its  extent  and  importance  are 
the  greatest  that  its  assessment  is  the  least.  The  taxation  of 
personal  property  is  in  inverse  ratio  to  its  quantity;  the  more 
it  increases,  the  less  it  pays.  The  reason  is  plain.  So  far  as 
it  is  intangible,  personal  property  escapes  the  scrutiny  of  the 
most  vigilant  assessor;  so  far  as  it  is  tangible,  it  is  purposely 
exempted  in  its  chief  form,  as  stock  in  trade,  in  our  com- 
mercial centres.  In  the  mad  race  for  wealth  it  is  considered 
dangerous  for  the  local  assessors  in  large  cities  to  list  the  mer- 
chant's capital,  with  the  possible  result  of  driving  it  away  to 
localities  more  favored  by  their  financial  officers.  It  is  scarcely 
necessary  to  give  figures  to  substantiate  these  statements;  but 

*  Records  of  the  Governor  and  Company  of  MaasachuseUa  in  New  England^ 
edited  by  N.  B.  Shurtleflf,  Boston,  1853,  vol.  iii.,  p.  221. 

*  Ibid,,  vol.  iii.,  p.  426. 
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a  few  facts,  taken  from  the  official  documents,  national,  state 
and  municipal,  may  be  of  interest. 

The  tenth  census  of  the  United  States  asserts  that  from 
1860  to  1880  the  assessed  valuation  of  real  estate  increased  from 
6,973  millions  of  dollars  to  13,036  millions,  while  that  of  per- 
sonal property  decreased  from  5,111  to  3,866  millions.  In  1890 
the  assessed  valuation  of  real  estate  had  grown  to  18,956,  while 
that  of  personal  property  was  6,516  millions.  Scarcely  more 
than  three  decades  earlier  in  California  personal  property  was 
assessed  in  1872  at  220  millions  of  dollars,  in  1880  at  174 
millions,  and  in  1887  at  164  millions, — a  net  decrease  in  fifteen 
years  of  56  millions.  Real  estate  increased  during  the  same 
period  from  417  to  791  millions.  Personal  property  paid  17.31 
per  cent,  real  estate  82.69  per  cent  of  the  taxes.  By  1893, 
although  the  assessed  value  of  real  estate  was  1,000  millions, 
that  of  personalty  was  only  173  millions.  In  Illinois  in  1882 
personal  property  paid  22.01  per  cent  of  the  taxes,  in  1894 
only  17.26  per  cent.  In  Cook  County  (including  Chicago), 
personal  property  paid  only  14  per  cent;  in  Kankakee  County, 
only  11  per  cent.  In  Iowa,  while  the  real  estate  valuation  in 
1893  increased  over  that  of  the  preceding  year  by  32  million 
dollars,  the  assessed  valuation  of  personal  property  actually 
decreased.    In  New  York  the  figures  are  as  follows: 

Real  Estatb      Pebsonal  Pbopebtt 

1843 S   476,999,000  $118,602,000 

1859 1,097,564,000  307,349,000 

1871 1,599,930,000  452,607,000 

1888 3,122,588,000  346,611,000 

1893 3,626,645,000  411,413,000 

1911 9,639,001,868  482,499,193  ^ 

The  proportion  paid  by  personal  property  has  decreased 
steadily  almost  every  year,  until  according  to  the  last  figures 
it  pays  but  five  per  cent  of  the  state  taxation,  as  against  ninety- 
five  falling  on  real  estate.  In  forty  years  the  valuation  of  real 
estate  has  increased  8  billions;  that  of  personalty  has  in- 
creased only  30  millions.  In  the  District  of  Columbia  the 
valuation  was  in  1878:  realty  83  millions,  personalty  17  mil- 
lions; in  1894  realty  had  increased  to  160  millions,  personalty 
had  decreased  to  11  millions.    In  New  Jersey,  in  1887,  in  one 

*  A  part  of  this  prodigious  difference  between  real  and  personal  property 
is  due  to  the  placing  of  considerable  personalty  like  bank  stock  and  mort- 
gages in  special  classes. 
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township  the  real  estate  was  assessed  at  $272,232,  the  personal 
property  at  $591;  in  another  the  figures  were  $2,274,900  and 
$47,150  respectively.  Perhaps  the  most  remarkable  figures  are 
found  in  the  large  cities.  In  Cincinnati  the  valuation  in  1866 
was:  realty,  $66,454,602;  personalty,  $67,218,101.  In  1892  the 
realty  had  increased  to  $144,208,810;  the  personalty  had  de- 
creased to  $44,735,670.  In  Monroe  County,  New  York,  in  which 
the  city  of  Rochester  is  situated,  the  realty  was  assessed  in  1892  * 
at  $132,202,478;  the  personalty  at  $8,408,803.  Finally,  in  the 
city  of  Brooklyn  in  1893  real  estate  was  assessed  at  $486,497,186, 
while  personalty  was  valued  at  $19,123,170.  Personal  property, 
in  other  words,  paid  a  little  more  than  three  per  cent  of  the  whole 
tax  on  property.  In  1895  the  proportion  fell  still  lower, — to 
one  and  tweniy-three  hundredths  per  cent. 

These  striking  figures  become  ridiculous  when  it  is  remenf-^ 
bered  that  in  our  modem  civilization  the  value  of  personal/ 
property  far  exceeds  that  of  real  estate,  as  understood  by  thej 
taxing  power.  It  is  true  that  the  legal  distinction  between 
real  and  personal  property  fluctuates  in  the  various  common- 
wealths; but  in  the  eyes  of  the  assessors  real  estate  generally 
includes  only  land  and  the  fixtures  thereto,  all  the  other  forms 
of  wealth  being  regarded  as  personal  property.  In  Massa- 
chusetts and  a  few  other  states  it  is  indeed  provided  that 
mortgages  of  real  estate  shall  be  regarded  and  taxed  as  interests 
in  real  estate.  But  even  if  mortgages  were  counted  as  real 
estate,  and  even  if  (as  is  nowhere  done)  other  certificates  of 
ownership  in  realty  were  also  counted  as  real  estate,  it  would 
still  remain  true  that  personal  property  constitutes  the  greater 
part  of  the  national  wealth.  For  personal  property  does  not 
denote  merely  movable  objects.  It  includes  money,  public  ob- 
ligations and  the  vast  mass  of  intangible  property  represented 
by  securities  of  corporations,  of  which  only  a  small  portion 
are  certificates  of  ownership  in  realty.  Above  all,  personal 
property  includes  the  entire  and  ever-increasing  annual  prod- 
ucts of  agriculture  and  industry — the  gigantic  mass  of  modem 
wealth  devoted  mainly  to  consumption,  but  existing  as  the 
stock  in  trade  of  individuals.  Even  in  our  western  common- 
wealths, where  the  communities  are  still  mainly  agricultural, 
it  is  an  acknowledged  fact  that  the  personalty  exceeds  the 
realty.  The  auditor  of  Washington  tells  us  that,  if  a  true  valua- 
tion could  be  reached,  it  is  "clear  and  incontestable  that  the 
wealth  of  the  territory  in  personal  property,  for  the  purposes 
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of  taxation,  would  largely  predominate  over  that  of  real  es- 
tate." ^  And  if  this  is  true  of  the  far  West,  how  much  greater 
must  be  the  relative  proportion  of  personalty  in  the  busy  marts 
of  the  East.^  Yet  the  more  differentiated  the  industry  and  the 
more  predominant  the  personalty,  the  less  does  the  latter  con- 
tribute; until  in  the  foremost  state  of  the  Union  realty  pays 
more  than  nine-tenths  and  personalty  less  than  one-tenth; 
while  in  its  second  largest  city  realty  in  1893  paid  ninety-nine 
hundredths  and-  personalty  only  one  hundredth  of  the  tax. 
The  later  figures  are  even  more  strikuig. 

The  taxation  of  personal  property,  therefore,  is  in  inverse 
ratio  to  its  quantity.  The  more  it  increases,  the  less  it  pajrs. 
The  general  property  tax  thus  sins  against  the  principle  of 
universality  of  taxation  even  more  than  against  the  principle 
of  uniformity.  In  the  middle  ages  whole  classes  were  exempt 
by  express  provision  of  the  law;  in  our  time  and  country  whole 
classes  are  exempt  by  the  inevitable  working  of  the  law.  It  is 
the  law  which  is  equally  at  fault  in  both  cases. 

3.,  Incentive  to  disliQnesty,  One  of  the  worst  features  of  the 
general  property  tax  is  that  any  attempt  to  enforce  the  taxation 
of  personalty  by  more  rigid  methods  results  in  evasion  and 
deception.  The  property  tax  necessarily  leads  to  dishonesty, 
and  this  for  two  reasons.  In  the  first  place,  under  our  system, 
whole  classes  of  personalty  are  exempt  from  state  taxation. 
The  most  familiar  examples  are  imported  merchandise  in  the 
original  package;  United  States  bonds,  notes,  checks  and  cer- 
tificates; property  in  trandtxi;  goods  produced  in  another  state 
sent  on  commission;  deposits  in  savings  banks,  efc.  The  tempta- 
tion for  the  taxpayer  to  convert  his  property  temporarily  into 
these  classes  is  generally  irresistible.  Not  only  does  the  law 
hold  out  to  individuals  inducements  to  practise  fraud,  but  it 
sustains  them  in  its  commission.^     Secondly,  wherever  any  pre- 

*  Report  of  the  Territorial  Auditor  to  the  Legislative  Assembly ^  1887,  p. 
94.  Cf.  Biennial  Report  of  the  Auditor  of  lowoy  1881,  p.  8,  and  that  of  the 
Comptroller  of  Idaho ^  1887-88,  p.  74,  to  the  same  effect. 

*  Cf.  New  York  State  Assessors'  Report y  1880,  and  Comptroller's  Report, 
1889,  p.  33:  "I  am  sure  that  the  actual  value  of  the  personal  property 
legally  liable  to  taxation  exceeds  that  of  the  real  estate." 

*  In  People  ez  rel.  Ryan,  88  N.  Y.  142,  the  Court  of  Appeals  held  that  the 
assessors  were  bound  by  a  transaction  which  the  court  itself  declared  to  be 
"a  device  to  escape  taxation."  In  1892,  however,  a  law  was  passed  in  New 
York  requiring  applicants  for  reduction  of  assessment  to  make  oath  that 
they  had  not  incurred  debts  for  the  purpose  of  avoiding  taxation. 
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tence  is  made  of  enforcing  the  tax  on  personalty,  and  especially 
where  the  taxpayers  are  required  to  fill  out  under  oath  detailed 
blanks  covering  every  item  of  their  property,  the  inducements  to 
perjury  are  increased  so  greatly  as  to  make  its  practice  universal. 
The  honest  taxpayer  would  willingly  bear  his  fair  share  of  the 
burden;  but  even  he  cannot  concede  his  obligation  to  pay  other 
men's  taxes.  When  an  effort  is  made  to  introduce  still  more  dras- 
tic methods  by  the  employment  of  so-called  "tax-inquisitors" 
or  "tax-ferrets,"  as  until  recently  in  Ohio  and  Iowa,  and 
still  in  Indiana,  Kentucky  and  Oklahoma,  the  situation  be- 
comes still  worse.  The  only  result  of  more  rigid  execution  of 
the  law  is  a  more  systematic  and  widespread  system  of  decep- 
tion. Official  documents  tells  us  that  "instead  of  being  a  tax 
upon  personal  property,  it  has  in  effect  become  a  tax  upon 
ignorance  and  honesty.  That  is  to  say,  its  imposition  is  re- 
stricted to  those  who  are  not  informed  of  the  means  of  evasion, 
or,  knowing  the  means,  are  restricted  by  a  nice  sense  of  honor 
from  resorting  to  them."  ^  The  tax  commission  of  New  Hamp- 
shire declares  that  "the  mere  failure  to  enforce  the  tax  is  of  no 
importance,  in  itself  considered,  in  comparison  with  the  mischief 
wrought  in  the  corrupting  and  demoralizing  influences  of  such 
legislation."  ^  The  Illinois  commission  asserts  that  the  system 
is  "debauching  to  the  conscience  and  subversive  of  the  pub- 
lic morals — a  school  for  perjury,  promoted  by  law."  '  The 
Connecticut  commission  maintains  that  the  resulting  "de- 
moralization of  the  public  conscience  is  an  evil  of  the  greatest 
magnitude."  *  A  later  New  York  report  states  that  "it  puts  a 
premium  on  perjury  and  a  penalty  on  integrity."  ^  The  Ohio 
commission  tells  us  that  "it  results  in  debauching  the  moral 
sense  and  is  a  school  of  perjury,  imposing  unjust  burdens  on  the 
man  who  is  scrupulously  honest."  *  The  Cleveland  conunission 
of  1895  says  that  "the  existing  system  is  productive  of  the 
gravest  injustice;  under  its  sanction,  grievous  wrongs  are 
inflicted  upon  those  least  able  to  bear  them;  these  laws  are 
made  the  cover  and  excuse  for  the  grossest  oppression  and 

*  Report  of  the  Commissionera  of  Taxes  and  Asaeaamenta  in  the  City  of 
New  York,  1872,  p.  9. 

*  Report  to  the  Legislature.    By  Hon,  George  Y,  Sawyer,  1876,  p.  16. 
'  Report  of  the  Revenue  Commission,  1886,  p.  8. 

*  Report  cf  the  Special  Commission  on  Taxation,  1887,  p.  27.     Cf.  the 
New  Jersey  Tax  Commission  Report,  1880,  p.  11. 

»  Report  of  Counsel  to  Revise  the  Tax  Laws  of  New  York,  1893,  p.  12. 

*  Report  of  the  Tax  Commission  of  Ohio,  1893,  p.  22. 


28  ESSAYS  IN  TAXATION 

injustice;  above  all  and  beyond  all,  they  produce  in  the  com- 
munity a  widespread  demoralization;  they  induce  perjury; 
they  invite  concealment.  The  present  system  is  a  school  of 
evasion  and  dishonesty.  The  attempt  to  enforce  these  laws  is 
utterly  idle."  ^  The  West  Virginia  conunission  tells  us  that 
"the  payment  of  the  tax  on  personalty  is  almost  as  voluntary 
and  is  considered  pretty  much  in  the  same  light  as  donations  to 
the  neighborhood  church  or  Sunday-school."  ^  The  New 
Jersey  commission  tells  us  that  *'it  is  now  literally  true  that 
the  only  ones  who  pay  honest  taxes  on  personal  property  are 
the  estates  of  decedents,  widows  and  orphans,  idiots  and  luna- 
tics." ^  Every  annual  report  of  the  state  comptrollers  and  as- 
sessors complains  bitterly  that  the  assessment  of  personalty  is 
nothing  but  an  incentive  to  perjury.^ 

4.  l^e^ressiidtUz  Taxes  are  progressive  when  their  increase 
is  more  than  proportional  to  the  increase  of  the  property  or  in- 
come taxed,  i.e.  when  the  rate  itself  increases  with  the  increase 
of  the  property.  Taxes  are  regressive  when  the  rate  increases 
as  the  property  or  income  decreases.  The  general  property  tax 
in  its  practical  eflfects  is  often  regressive,  since  the  tax  on  per- 
sonalty is  levied  virtually  only  on  those  who  already  stand  on 
the  assessor's  book  as  liable  to  the  tax  on  realty.  Those  who 
own  no  real  estate  are  in  most  cases  not  taxed  at  all;  those  who 
possess  realty  bear  the  taxes  for  both.  The  weight  of  taxation 
really  rests  on  the  farmer,  because  in  the  rural  districts  the  as- 
sessors add  the  personalty,  which  is  generally  visible  and  tan- 
gible, to  the  realty,  and  impose  the  tax  on  both.  We  hear  a 
great  deal  about  the  decline  of  farming  land.  But  one  of  its 
chief  causes  has  been  singularly  overlooked.  It  is  the  over- 
burdening of  the  agriculturist  by  the  general  property  tax. 
What  is  practically  a  real  property  tax  in  the  remainder  of  the 
state  becomes  a  general  property  tax  in  the  rural  regions.  The 
farmer  bears  not  only  his  share,  but  also  that  of  the  other  classes 
of  society.  Thus  official  documents  tell  us  that  *'the  class  of 
property  that  escapes  taxation  most  is  the  class  of  property  that 

*  Report  of  the  Special  Committee  on  Taxation  of  the  Cleveland  Chamber 
of  Covimerce^  1S95,  p.  10. 

*  Preliminary  Report  of  the  Tax  Commission,  1884,  p.  10. 

*  Report  of  the  Commission  to  investigate  the  Subject  of  Taxation  in  the 
State  of  New  Jersey.    Trenton,  1897,  p.  75. 

*  Cf.  Rejwrt  of  California  Board  of  Equalization  y  1885-86,  p.  6.  For  simi- 
lar quotations  from  the  reports  of  the  new  state  commissioners  frpm  1895 
to  the  present,  see  iw/ra,  chaps,  xix,  xx. 
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pays  the  largest  dividends."  ^  And  in  general  it  may  be  said, 
with  our  state  auditors,  that  *'the  property  of  the  small  owner, 
as  a  rule,  is  valued  by  a  far  higher  standard  than  that  of  his 
wealthy  neighbor."  ^  Or,  as  it  is  put  by  others:  "In  every  por- 
tion of  the  state  we  find  the  most  unproductive  property,  and 
that  of  the  lowest  real  value,  assessed  at  the  highest  ratio.  The 
rule  holds  good  that  those  who  have  to  battle  hardest  with  life 
for  subsistence,  are  compelled  to  pay  the  most  onerous  taxes 
on  the  real  value  of  their  property."  ^ 

It  is  no  wonder  that  in  their  desperation  the  small  farmers 
should  cry  out  for  the  equal  enforcement  of  the  laws  taxing 
personalty;  it  is  no  wonder  that  they  should  attempt  to  stem 
the  current  in  ignorance  of  the  impossibility  of  the  task.  They 
have  forgotten  Walpole's  saying,  that  it  is  safer  to  tax  real 
than  personal  estate,  because  ''landed  gentlemen  are  like  the 
flocks  upon  their  plains,  who  suffer  themselves  to  be  shorn  with- 
out resistance;  whereas  the  trading  part  of  the  nation  resemble 
the  boar,  who  will  not  suffer  a  bristle  to  be  pluckt  from  his 
back  without  making  the  whole  parish  to  echo  with  his  com- 
plaints." * 

5.  Double  taxalion.  Double  taxation,  as  we  shall  see  later 
on,  is  of  various  kinds.  But  there  is  one  form  which  is  par- 
ticularly applicable  to  the  property  tax,  namely  that  of  debt 
exemption.  This  is  perhaps  the  greatest  weakness  of  the  gen- 
eral property  tax,  and  the  one  which  has  given  rise  to  the  most 
interminable  discussion. 

On  the  one  hand  it  is  maintained  that  an  offset  should  be  made 
for  all  indebtedness,  whether  mortgage  debts  on  real  property  or 
general  liabilities  on  personalty.  Individuals  should  be  taxed 
on  what  they  own,  not  on  what  they  owe.  To  tax  both  bor- 
rower and  lender  is  double  taxation.  This  is  the  view  of  the 
Connecticut  commission,^  and  the  practice  of  most  of  the  states 
accords  with  it.  On  the  other  hand,  the  majority  of  American 
investigators  assert  that  deduction  for  indebtedness  results  prac- 
tically in  such  injustice  and  deception  as  to  be  utterly  unendur- 
able.    They  therefore  demand  that  there  shall  be  no  ofifset  of 

*  Biennial  Report  of  the  A  iiditor  of  lowa^  1880-81,  p.  6. 

*  Biennial  Report  of  the  Auditor  of  Kentucky ^  1887,  p.  iv. 

»  RepoH  of  the  State  Assessors  of  New  York,  1873,  p.  9.  Cf.  West  Vir- 
ginia  Tax  Commission^  Preliminary  Reporty  1884,  p.  8;  Report  of  the  Comp- 
troller of  Tennessee,  1888,  p.  16. 

*C/.  Sinclair,  History  of  the  Public  Revenue ,  vol.  iii.,  appendix,  p.  79. 

'  Report  of  the  Commimion  of  1887,  p.  26. 
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debts  against  property.  This  is  the  view  of  the  Massachusetts 
and  New  Jersey  commissions,  ^  and  the  practice  in  some  states 
like  Pennsylvania,  Georgia,  Kentucky,  Louisiana,  Maryland  and 
Missouri. 

Both  these  views  are  correct.  To  tax  both  lender  and  bor- 
rower for  the  same  property  is  plainly  double  taxation,  and 
therefore  unjust.  The  fallacy  of  the  contrary  opinion  consists 
in  looking  at  the  property  rather  than  at  the  owner.  What  the 
state  desires  to  reach  is  primarily  the  individual.  It  taxes  his 
property  simply  because  it  considers  this  a  test  of  his  ability  to 
pay.  But  his  ability  is  manifestly  reduced  pro  tanto  by  his  debts. 
His  true  taxable  property  therefore  consists  in  his  surplus  above 
indebtedness.  Otherwise  one  would  be  taxed  for  what  he  has, 
and  another  for  what  he  has  not.  As  it  has  been  well  put,  what 
we  want  to  tax  is  ability,  not  liability.  This  is  the  view 
accepted  by  all  European  authorities.  ^  The  only  American 
scientist  who  holds  to  the  contrary  opinion,  Amasa  Walker,  does 
so  in  a  half-hearted  way;  for  he  bases  his  view  on  arbitrary  data, 
confesses  that  much  hardship  will  ensue,  and  finally  concludes 
that  the  income-tax  principle  is  the  only  just  one.  ^  To  tax 
both  property  and  credits,  both  lender  and  borrower,  is  plainly 
incorrect  in  principle  and  inequitable  in  practice. 

On  the  other  hand,  it  is  equally  true  that  deduction  for  debts 
is  thoroughly  pernicious  in  its  operation.  It  is  the  universal 
testimony  that  no  portion  of  the  tax  laws  offers  more  tempta- 
tions to  fraud  and  perjury  than  this  system  of  offsets.  The 
creation  of  fictitious  debts  is  a  paying  investment.  In  the 
states  where  such  deductions  are  permitted,  attempts  to  obtain 
immunity  from  taxation  in  this  way  are  widespread  and  gen- 
erally successful.  And  they  are  most  successful  in  the  case  of 
property  which  already  bears  less  than  its  share  of  the  burdens. 
The  great  majority  of  officials  cry  out  against  debt-exemption  as 
an  utter  abomination.  ^ 

Both  methods  are  thus  unendurable.  Debt-exemption  and 
no  debt-exemption  are  equally  bad.    The  states  shift  from  one 

*  Massachusetts  Commission,  1875,  pp.  95-08;  New  Jersey  Commission^ 
1880,  p.  20;  Commission  of  1891,  Preliminary  Report^  p.  10. 

2  Roschor,  Finanznnssenschaftf  p.  336;  Wagner,  Finanzwissenschafty  ii., 
p.  432. 

»  A.  Walker,  Science  of  Wealth  (7th  edition),  339. 

*  Rejwrt  of  the  Commissioners  of  Assessment  and  Taxation  in  Oregon, 
1886,  p.  9. 
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policy  to  the  other  in  equal  despair.  We  are  therefore  forced 
to  the  conclusion  that  the  whole  system  is  unsound.  The  fault 
lies  not  in  the  exemption,  but  in  the  taxation,  of  property.  The 
general  property  tax  under  either  of  these  two  methods  produces 
crying  injustice.  As  there  is  no  third  method  possible,  the  in- 
ference is  that  the  injustice  is  of  the  essence  of  the  general 
property  tax.  The  New  York  commission,  indeed,  came  to 
the  conclusion  that  mortgage  debts  should  be  deducted  from 
realty,  but  that  there  should  be  no  offset  for  debt  in  the  assess- 
ment of  personalty.^  This  would  be  a  legal  discrimination 
wholly  subversive  of  the  first  principles  of  justice.  As  a  matter 
of  fact,  just  the  contrary  principle  prevails  at  present  in  New 
York  and  Connecticut;  debts  are  there  deductible  only  from 
personalty.  There  is  no  logical  escape  from  one  of  the  two 
methods,  debt-taxation  or  debt-exemption;  and  under  either 
plan  the  general  property  tax  stands  convicted  by  the  test  of 
experience. 

Under  a  system,  indeed,  where  there  is  no  general  property 
tax,  but  simply  a  tax  on  real  estate,  the  question  of  taxing 
mortgages  assumes  a  different  aspect  and  must  be  decided  in- 
dependently. As  that  problem  is  discussed  elsewhere  in  this 
volume,^  it  may  be  omitted  here.  But  as  soon  as  we  have 
the  general  property  tax  and  exempt  mortgage  debts  on  real 
estate,  the  exemption  must  consistently  be  accorded  to  all 
debts.  And  we  are  then  inmiediately  confronted  by  the  di- 
lemma just  discussed. 

If  we  sum  up  all  these  inherent  defects,  it  will  be  no  ex- 
aggeration to  say  that  the  general  property  tax  in  the  United 
States  is  a  dismal  failure.  No  language  can  be  stronger  than 
that  found  m  the  reports  of  the  officials  charged  with  the  duty 
of  assessing  and  collecting  the  tax.  Whole  pages  might  be 
filled  with  such  testimony  from  the  various  states.  Only  the 
following  extracts  from  the  New  York  reports  are  given,  as 
samples: 

"  A  more  unequal,  unjust  and  partial  system  for  taxation  could  not 
well  be  devised.' 

» First  Report,  1871,  pp.  60-69,  71-79.    Cf.  the  sharp  criticism  in  the 
MasaachttsetU  Tax  Commissioners*  Report,  1875,  p.  96. 
*  Infra,  chap.  iv. 
'  First  Annual  Report  of  the  State  Assessors,  1860,  p.  12. 
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The  defects  of  our  system  are  too  glaring  and  operate  too  oppressively 
to  be  longer  tolerated.  ^ 

The  burdens  are  so  heavy  and  the  inequalities  so  gross,  as  almost  to 
paralyze  and  dishearten  the  people.* 

The  absolute  inefficiency  of  the  old  rickety  statutes  passed  in  a  bygone 
generation  [is  patent  to  all].* 

The  hope  of  obtaining  satisfactory  results  from  the  present  broken, 
shattered,  leaky  laws  is  vain.* 

The  system  is  a  farce,  sham,  humbug.* 

The  present  result  is  a  travesty  upon  our  taxing  system,  which  aims 
to  be  equal  and  just.« 

[The  general  property  tax  is]  a  reproach  to  the  state,  an  outrage 
upon  the  people,  a  disgrace  to  the  civilization  of  the  nineteenth  century, 
and  worthy  only  of  an  age  of  mental  and  moral  darkness  and  degrada- 
tion, when  the  *only  equal  rights  were  those  of  the  equal  robber.' "' 

After  such  self-criticism  nothing  more  need  be  said.  In 
comparison  with  this,  the  view  of  the  European  scientists  is 
moderate,  that  '*a  cruder  instrumentality  of  taxation  has 
rarely  been  devised."  ®  And  yet,  notwithstanding  all  this 
criticism,  our  methods  limp  along  almost  unchanged. 

11.  History  of  the  General  Property  Tax  in  Antiquity 

In  the  previous  chapter  we  have  learned  how  direct  taxation 
begins,  and  have  seen  that  the  primitive  form  is  the  land  tax 
or  tax  on  real  estate.  We  also  noticed  the  process  by  which 
the  original  mass  of  property  is  gradually  broken  up,  and  per- 
sonal property  slowly  assumes  a  greater  importance  in  the 
wealth  of  the  conmiunity.  Let  us  study  a  little  more  in  detail 
the  subsequent  history. 

The  monarch,  or  public  opinion  as  reflected  in  the  govern- 
ment, seeks  to  conform  the  practice  of  taxation  to  this  change 
in  economic  facts.  The  property  tax  continues,  but  the  as- 
sessor tries  to  make  the  tax  equable  by  including  not  only  the 
realty,  but  also  all  these  new  forms  of  personalty,  whether 
corporeal  or  incorporeal.    The  original  land  tax  is  supplemented 

1  Comptroller's  Report,  1859. 

•  Assessors^  Reporty  1873,  p.  3. 
'  Assessors^  Report^  1877,  p.  5. 

•  Report  of  Commissioners  of  Taxes  and  Assessments,  1876,  p.  52. 

•  Assessors'  Report,  1879,  p.  23. 

•  Comptroller's  Report,  1889,  p.  34. 
''Assessors'  Report,  1879,  p.  7. 

•  Leroy-Bcaulieu,  Science  des  Finances  (5"*6d.),  iii.,  p.  498:  "Rarement, 
dans  la  fiscalitd  modeme,  on  a  invent^  d'instrument  plus  grossier." 
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by  other  taxes,  or  expanded  into  a  general  property  tax.  The 
attempt  is  intelligible  and  even  laudable;  for  it  is  simply  the 
manifestation  of  the  ideas  of  equality  and  universality  of  tax- 
ation. Personal  property  must  not  escape;  ergo,  it  must  be 
included  in  the  designation  of  general  property  and  taxed 
equally  with  the  real  property. 

The  attempt  is  laudable,  but  it  is  futile.  Personalty  will 
evade  the  most  inquisitorial  assessor.  Wherever  tried,  the 
general  property  tax  again  resolves  itself  into  the  real  prop- 
erty tax.  History  shows  us  that  this  has  always  been  the  case. 
The  more  complex  the  industrial  development,  the  more  in- 
evitably does  this  process  take  place  and  the  more  surely  does 
the  general  property  tax  virtually  revert  to  its  primitive  form 
of  real  property  tax.  Not  alone  history,  but  theory,  shows  us 
that  this  must  be  so.  For  the  general  property  tax,  as  we  have 
seen,  originated  with  and  is  calculated  for  an  economic  system 
where  the  only  property  is  the  collective,  indivisible  property, 
where  the  landowner  and  capitalist  are  one.  There  is  one  kind 
of  property,  and  therefore  one  kind  of  property  tax.  But  as 
soon  as  property  is  split  up  into  different  parts,  as  soon  as  there 
are  various  kinds  of  property,  just  so  soon  does  the  single  prop- 
erty tax  become  antiquated  and  useless.  It  is  not  only  useless, 
but  it  is  now  absolutely  iniquitous.  For  the  attempt  to  include 
under  one  head  the  gains  flowing  from  widely  different  pur- 
suits— pursuits  whose  number  and  divergence  are  limited  only 
by  the  well-nigh  boundless  variety  of  individual  capacity — , 
this  attempt  to  reduce  the  multiform  to  the  uniform  can  end 
only  in  the  virtual  exemption  of  the  new  forms  and  a  con- 
sequent overburdening  of  the  old.  What  has  been  conceived 
in  the  spirit  of  justice  develops  into  an  embodiment  of  injus- 
tice. What  has  been  in  its  origin  an  attempt  to  attain  equality 
results  in  gross  inequality. 

Because  of  the  evident  impracticability  of  the  general  prop- 
erty tax,  governments  now  begin  to  fit  their  theories  of  tax- 
ation to  the  economic  facts.  They  abandon  the  attempt  to 
make  the  new  facts  conform  to  the  old  theories.  As  various 
forms  of  personalty  gradually  set  themselves  free  from  taxation, 
the  state  reasserts  the  principle  of  equality.  But  it  now  recog- 
nizes the  existing  facts  and  abandons  the  fiction  of  the  general 
collective  property.  As  property  splits  up  into  its  various 
elements,  new  taxes  are  laid,  one  by  one,  not  on  the  property 
but  on  the  separate  sources  of  this  new  wealth.    The  old  land 
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tax  may  be  retained,  but  other  taxes  are  imposed  in  various 
forms.  Taxes  on  vocations,  on  professions,  on  trade,  on  com- 
merce, on  profits,  on  interest,  on  wages  and  salaries,  follow  in 
quick  succession,  until  finally  the  theories  and  practice  of  taxa- 
tion are  in  harmony  with  actual  conditions.  One  by  one  these 
various  sources  of  wealth  drop  off  from  the  antiquated  general 
property  tax  only  to  receive  a  new  life  in  these  fresh  forms.  The 
feeling  of  equity  in  the  public  consciousness  cannot  be  put  down. 
What  escapes  under  one  form  it  attempts  to  reach  under  another. 
Fiscal  theory  cannot  long  lag  behind  the  facts  of  industrial  life. 

Let  us  test  the  truth  of  these  statements  by  an  appeal  to 
history.  Let  us  trace,  in  other  words,  the  actual  development 
of  the  general  property  tax.^ 

In  antiquity  direct  taxation  was  treated  as  an  extraordinary 
source  of  revenue.  The  Athenian  direct  tax  {ela^opd)^  as  levied 
in  the  time  of  Solon  (b.  c.  596),  was  nominally  a  classified 
property  tax,  but  in  reality  a  land  tax.^  With  the  increase  of 
wealth  an  attempt  was  soon  made  to  reach  personalty;  but  its 
success  is  entirely  conjectural.  We  simply  know  that  under 
Nausinicus  (b.c.  378)  the  bases  of  taxation  were  not  only  land 
and  houses,  but  also  slaves,  cattle,  furniture  and  money.  It 
has  been  claimed,  however,  that  the  tax  had  by  that  time  be- 
come a  progressive  income  tax.^  At  all  events  there  is  no  proof 
that  the  tax  on  intangible  personal  property  as  such  was  at  all 
successful. 

*  The  only  general  attempt  thus  far  made  to  discuss  this  subject  is  that  of 
Parieu,  Histoire  dea  impdts  g^eraux  sur  la  proprieiS  et  le  revenu  (1856). 
While  interesting,  it  is  inexact,  inadequate,  unclear  and  antiquated. 

*  Boeckh,  Public  Economy  of  the  Athenians,  book  iv.,  chap.  5.  J.  Beloch, 
"  Des  Volksvermogen  in  Attika."  in  Hermes,  vol.  20  (1885),  pp.  245-6  main- 
tains that  it  was  a  tax  on  produce,  and  most  probably  on  gross  produce. 
It  was  paid  in  kind  until  428-7.  For  details  see  Seligman,  Progressive  Taxa- 
tion, 2d  ed.  (1908),  pp.  11-12. 

*  This  is  claimed  by  Rodbertus,  in  Ilildebrand's  JahrbucheTf  viii.,  p.  453 
et  seq.  For  the  other  view  see  the  complicated  interpretation  of  Boeckh 
(p.  669  of  the  American  edition).  Beloch  contends  that  it  was  still  a  prop- 
erty tax  at  this  time,  and  that  the  taxpayers  were  put  into  associations 
or  groups  (avfifioplai)  for  the  purpose  of  a  more  adequate  assessment  of 
personal  property.  See  the  article  quoted  in  the  last  note  but  one,  and  also 
"  Das  attische  fimema,"  in  Hermes,  vol.  22  (1887),  p.  371.  Beloch's  \new8 
are  accepted  by  Ed.  Meyer,  Geschichte  des  Altertums,  vol.  ii.  (1893),  p.  408, 
note,  and  Kleine  Schriften  zur  Geschichtstheorie  und  zur  wirihschaftlichen 
und  politischen  Geschichte  des  Altertums  (1910),  p.  180.  Cf.  also  P.  Guiraud, 
fltudes  economiques  surVantiquite,  2d  ed.  (1905),  pp.  77-79;  and  Francotte, 
Les  finances  des  citis  grecques  (1909),  p.  20. 
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In  Rome  the  direct  tax  {tribvium  civium),  which  was  some- 
times even  treated  as  a  forced  loan  to  be  repaid  out  of  the 
proceeds  of  conquest,  was  levied  only  to  meet  extraordinary' 
expenses  for  which  the  proceeds  of  domains  (the  vectigalia)  did 
not  suflSce.  As  Rome  was  at  first  an  agricultural  community, 
the  real  "quiritarian"  property  alone  recognized  by  law  con- 
sisted solely  of  land  and  the  capital  affixed  to  land,  like  houses, 
slaves  and  cattle.  These  were  the  res  mancipi}  But  the  prop- 
erty tax  was  assessed  only  on  the  land,  on  the  assumption  that 
every  acre  of  land  would  require  a  definite  quantity  of  this 
productive  capital.^  The  early  Roman  property  tax  was  there- 
fore in  effect  a  tax  on  realty,  analogous  to  the  early  eia<f>opd} 
With  the  development  of  trade  and  industry  in  the  later  days 
of  the  republic,  the  character  of  property  underwent  a  change. 
The  amount  of  personalty  increased.  If  the  irihutum  was  to 
remain  a  general  property  tax,  it  would  be  necessary  to  assess 
also  these  new  forms  of  property.*  And,  in  truth,  the  attempt 
was  made.  Not  only  farming  implements,  but  ships,  carriages, 
money,  garments,  ornaments,  e^c,  were  listed.^  But  it  must  be 
remembered  that  the  only  personalty  assessed  still  consisted  of 
visible,  tangible  objects,  although  the  censors  had  practically 
unlimited  power  to  take  up  any  property  into  the  tax-list 
{census).  There  is  no  evidence  to  prove  that  trading  capital 
proper  was  at  all  taxed.°  And  it  is  useless  to  speculate  what 
might  have  been  the  result  during  the  last  period  of  the  re- 
public; for  further  progress  in  this  direction  was  checked  by 
the  fact  that,  with  one  isolated  exception,  the  republic  levied 
no  direct  property  tax  at  all  on  the  Roman  citizens  after  167 
B.C.     Whether  the  tributum  civium  was  again  employed  during 

*  "Mancipi  res  sunt  praedia  in  Italico  solo,  tarn  rustica,  qualis  est  fundus, 
quam  iui)ana,  qualis  domus;  item  jura  praediorum  rusticorum,  velut  via, 
iter,  actus,  aquaeductus;  item  ser\'i  et  quadnipedes,  quae  dorso  collove  do- 
mantur,  velut  boves,  muli,  equi,  asini.  Ceterae  res  nee  mancipi  sunt." 
Ulpian,  19, 1.    C/.  Gaius,  i.,  p.  120;  ii.,  pp.  15-17. 

*  Marquaidt,  Rdmische  Staaisverwaltung  (2d  edition),  ii.,  p.  166. 

'  Except  that  it  was  not  a  graduated  tax,  and  was  levied  on  the  market 
value,  not  the  produce. 

*  Matthias,  Rdmische  Grundsteuer  und  Vectigalrechtf  1882,  p.  6.  The  lead- 
ing ideas  of  Matthias  are  translated  in  Humbert,  Essai  sur  les  finances  chez 
les  Romains,  ii.,  p.  328  et  seq. 

*The  only  one  who  maintains  the  contrary  is  Walter,  Geschichte  des 
rdmischen  Rechts  (3d  edition),  i.,  p.  271.  But  the  passage  of  Livy  to  which 
he  refers  (vi.,  27)  does  not  bear  out  his  assertion.  Walter  stands  quite 
alone. 
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the  empire  is  a  moot  question.  The  weightier  arguments  seem 
to  be  on  the  side  of  those  who  maintain  that  it  was  never  again 
made  use  of  in  its  old  form.^ 

In  the  provinces  the  property  tax  was  nothing  but  a  land 
tax — either  a  tax  on  the  value  (tribuium  soli),  or  a  tithe  (decuma), 
or  a  ground  rent  {vectigal  cerium  or  stipendium).  In  addition 
to  the  land  tax  proper  we  find  the  poll  tax  (tributum  capitis) 
which,  in  some  of  the  older  provinces  where  the  remains  of  an 
enterprising  commercial  life  still  existed,  probably  included  a 
tax  on  classes  or  professions  or  a  nominal  general  property  tax.* 

The  Roman  property  tax  was  therefore  virtually  a  tax  on 
land  and  the  little  productive  capital  affixed  to  land.  Person- 
alty, so  far  as  it  was  assessed  at  all,  consisted  of  the  meagre 
tangible  objects  owned  by  an  agricultural  people.  The  Romans 
had  a  general  property  tax  because,  as  in  early  Greece,  there  was 
only  one  kind  of  property — the  collective  property  owned  by 
slave-holding  landed  proprietors. 

Under  the  empire  industrial  society  began  to  differentiate. 
Caligula  (a.d.  37-41)  took  advantage  of  this  to  levy  taxes  on 
special  classes,  above  all  on  carriers,  prostitutes  and  pimps.^ 
Trading  capital,  everywhere  the  first  element  to  separate  itself 
from  the  collective  mass  of  property,  was  reached  for  the  first 
time  by  Vespasian  (6&-79)  in  the  curious  tax  on  the  private 
owners  of  city  urinals  and  closets.^  Finally,  shortly  before 
Caracalla  (211-217)  we  find  a  general  tax  on  commercial  capital, 
known  henceforth  as  aurum  negotiatorium.    But  what  a  singular 

^  Rodbertus,  Hildebrand's  Jahrhiicher,  iv.,  pp.  408-427,  and  Hewegisch, 
Rdrnische  Finanzerif  p.  1346,  maintain  ite  existence.  But  Savigny,  Fer- 
mischte  Schrifteriy  ii.,  pp.  151,  185;  Huschke,  Ueber  den  Census  zwr  Zeit 
Christif  pp.  70,  190;  Mommsen,  Rdrnische  GeschichtCy  ii.,  p.  387;  and  Mar- 
quardt,  Rdrnische  StaatsverwaUung^  ii.,  p.  171,  take  the  opposite  view. 
Dureau  de  la  Malle,  in  his  tlamotnie  politique  des  Romains,  does  not  touch 
this  point.  The  decisive  quotation  is  that  from  Tacitus,  Annales,  13,  51,  of 
which  Rodbertus*  interprotAtion  is  strained.  The  best  argument — ^which 
has  not  hitherto  been  advanced — seems  to  be  this:  that  if  the  tributum 
citnle  had  continued,  it  would  not  have  been  necessary  for  Diocletian  to 
introduce  into  Italy  the  tributum  provinciaie. 

*  Rodbertus,  iv.,  p.  364,  puts  it  too  strongly  when  he  says  that  it  was  only 
a  poll  tax.    See  Marquardt,  op.  cU.,  ii.,  p.  195. 

'  Suetonius,  Cali^xda^  40 :  "Ex gerulorum  dimnis  quaestibus  pars octava, 
ex  capturis  prostituarum  quantum  quaeque  uno  concubitu  mereret."  Cf. 
Dio  Cassius,  lix.,  28. 

*  Known  imforicarii.  Suetonius,  Vespasian^  16,  23.  Cf.  for  other  author- 
ities Walter,  Rechtsgeschichte,  i.,  p.  498. 
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commentary  it  is  on  the  progress  of  civilization  that  the  first  tax 
on  circulating  capital  should  be  on  a  rather  degrading  occupa- 
tion, and  the  first  tax  on  industry  one  on  prostitutes.^  Cara- 
calla,  we  are  told,  conferred  the  privilege  of  Roman  citizenship 
upon  all  the  inhabitants  of  the  empire  in  order  to  extend  to 
them  the  now  numerous  direct  taxes,  especially  the  succession 
and  manumission  taxes.^  The  provincial  land  tax  continued; 
but  it  went  through  the  same  evolution  as  the  civic  direct  tax 
and  became  a  general  property  tax. 

The  industrial  development,  however,  had  outrun  fiscal 
theory.  It  became  more  and  more  difficult  to  reach  personalty. 
More  and  more  barbarous  methods  were  introduced;^  until, 
as  Lactantius  tells  us  in  stirring  language,  torture  was  applied 
to  the  recalcitrant  owner.^  Under  Diocletian  the  provincial 
land  tax  (known  henceforth  as  jugatio  or  capitaiio  terrena)  was 
introduced  into  Italy.  But  at  the  time  of  the  Theodosian  code 
and  the  completion  of  the  late  fiscal  system,  we  find,  not  the 
general  property  tax,^  but  a  vast  variety  of  taxes,  indirect  and 
direct.  Chief  among  the  latter  were  those  on  the  profits  of 
trades,  professions  and  artisans,^  now  consolidated  into  corpora- 
tions through  the  petrifaction  of  industrial  relations.^  But  the 
attempt  to  tax  personalty  by  means  of  a  general  property  tax 
was  abandoned  because  the  original  mass  of  property  had  dis- 
integrated. The  primitive  system  was  abolished,  and  was 
replaced  by  methods  more  or  less  analogous  to  those  employed 
in  modem  Europe. 

*  Hildebrand's  Jahrbucher,  v.,  p.  315. 

*  At  least  this  is  the  uncharitable  construction  of  the  act  by  Dio  Cassius. 

*  The  municipal  decurions,  for  example,  were  made  personally  liable  for 
the  taxes  levied  on  their  municipalities.  Service  as  decurion  became  com- 
pulsory and  hereditary.  Fugitive  decurions  were  brought  back,  like  fugi- 
tive serfs  or  military  deserters. 

*  De  morte  pers.  23:  Fora  onmia  gregibus  familiarium  referta;  unusquis- 
que  cum  liberis,  cum  servis  aderat;  tormenta  ac  verbera  personabant;  filii 
adversus  parentes  suspendebantur;  fidelissimi  quique  servi  contra  dominos 
vexabantur,  uxores  adversus  maritos.  Si  omnia  defecerunt,  ipse  contra  se 
torquebantur,  et  quum  dolor  vicerat,  adscribebantur  quae  non  habebantur. 

*  The  poll  tax  {capitaiio  plebeia  or  humand)  levied  on  the  serfs  (coloni) 
was  practically  a  property  tax  because  it  was  paid  by  the  landowner. 

•Known  as  chrysargyrum^  vectigal  arliunif . pensio  auraria,  and  aurum 
lustrale.  Cf.  Levasseur,  Histoire  des  classes  ouvrikres  en  France,  i.,  pp. 
72-78. 

'  Cf.  Wm.  Adams  Brown,  "State  Control  of  Industry  in  the  Fourth  Cen- 
tury," PolUical  Science  Quarterly,  ii.  (1887),  pp.  494-513. 
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III.  Early  MedicBval  History  of  the  Property  Tax 

During  the  middle  ages  the  same  development  can  be  no- 
ticed. In  the  early  period,  after  the  disruption  of  the  Roman 
empire,  there  were  no  taxes  at  all.  The  primitive  Teutonic 
idea  forced  its  way  into  the  feudal  system,  and  the  contri- 
butions originally  devoted  to  public  purposes  became  the  private 
possessions  of  feudal  nobles  and  over-lords.  The  public  tax 
became  private  property.^ 

In  the  early  feudal  system  land  was  practically  the  only 
form  of  wealth,  as  it  was  the  basis  of  the  political  fabric.  In 
England  the  feudal  payments  (hidage,  scidage,  carucage  and 
tallage)  were  assessed  on  the  land,  just  as  the  Saxon  shipgeld 
and  danegeld  were  land  taxes.  These  were  at  first  levied  on 
the  gross  produce  of  the  land,  either  actual  or  as  computed  by 
the  mere  quantity  of  the  land.  With  the  progress  of  cultivation 
net  produce  rather  than  gross  produce  was  made  the  test.  Rents 
became  the  only  practicable  test  of  the  value  of  land.  But 
from  the  twelfth  century  onward,  the  growth  of  industry  and 
commerce  in  the  towns  led  to  such  an  increase  of  personalty 
or  movables  that  it  became  necessary  to  devise  some  new 
method  of  reaching  the  ability  of  the  citizens.  The  only  way  out 
of  the  difficulty  in  England,  as  on  the  whole  continent,  was  a 
combination  of  the  taxes  on  lands  and  on  movables  through  the 
general  property  tax. 

The  mediaeval  town  was  the  birthplace  of  modem  taxa- 
tion. Every  inhabitant  was  compelled  to  bear  his  share  of 
the  local  burdens,  his  proportion  of  the  scot  and  the  lot.  The 
scot,  or  tax,  was  almost  from  the  very  outset  the  general  property 
tax  combined  with  the  subordinate  poll  tax,  exactly  as  in  the 
earliest  days  of  the  New  England  colonies.  The  town,  as  such, 
generally  paid  its  share  of  the  national  burdens  in  a  lump  sum, 
the  firma  burgi.  But  this  lump  sum  was  alw^ays  distributed 
among  the  townsmen  in  proportion  to  the  property  of  each.^ 

^  Cf.  for  details  Clamageran,  Histaire  de  VimpSt  en  France,  i.,  p.  115; 
and  Vuitry,  Studes  aur  le  regime  financier  de  la  France  avant  la  r^voLuiion, 
i.,  p.  420. 

*  Numerous  examples  may  be  found  in  Madox,  Fimia  Burgi,  p.  281  et 
aeq.  In  one  town,  under  Edward  III.,  each  man  is  "taxandus  et  assidendus 
juxta  quantitatem  bonorum  et  catallorum  suonim  ibidem."  In  another 
town  the  tax  "debet  assideri  proportionaliter  juxta  quantitatem  bonorum 
suorum."  For  London,  where  each  freeman  paid  the  general  property  tax 
as  partem  de  bonis  suis  or  partem  catallorum,  sec  the  examples  in  Munimenta 
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On  the  continent  it  was  the  same.  In  the  German  towns  the 
taxes  were  at  first  levied  only  on  lands  and  houses.^  Begin- 
ning in  the  twelfth  century,  however,  other  constituent  ele- 
ments of  property,  both  movable  and  inmiovable,  were  grad- 
ually added,  until  before  long  we  find  the  general  property  tax. 
The  tempo  of  the  development  naturally  varied  in  the  different 
towns,  but  the  broad  lines  were  almost  everywhere  the  same. 
Thus  by  the  end  of  the  thirteenth  century  it  had  become  cus- 
tomary to  add  rent-charges  to  houses  and  land.  As  long  as 
the  rent-charges  were  irredeemable,  they  were  taxed  as  real 
estate;  but  after  they  had  become  redeemable,  they  were 
gradually  treated  as  personalty.-  For  in  Germany  as  in  Eng- 
land we  find  the  feudal  distinction  between  real  estate  and  per- 
sonal property  {Ldegende  and  Fahrende  Habe  or  Liegenschaften 
and  Fahmiss)y  which  was  almost  tantamount  to  that  between 
movables  and  immovables  {Mobilien  and  Imrnobilien),  The 
other  elements  of  personalty  were  slowly  added  to  the  assess- 
ment lists.  We  find  mentioned  in  the  tax  ordinances  of  the 
period  the  following  classes  of  personal  property:  (1)  household 
furniture,  (2)  clothing,  ornaments  and  weapons,  (3)  food 
supplies  for  home  consumption,  (4)  supplies  of  wine,  straw  and 
coal  for  the  same  purpose,  (5)  horses  and  cattle,  (6)  tools  of 
various  kinds,  (7)  wares  and  commodities,  (8)  money,  (9) 
credits.  At  first  a  man's  personalty  was  taxed  only  if  the 
owner  paid  no  tax  on  his  real  estate,  but  this  alternative  method 
of  taxation  soon  disappeared.  In  almost  all  cases  the  various 
classes  of  personalty  were  assessed  at  fixed  rates  which  varied 
for  each  class,  but  before  long  they  were  all  merged  into  the 
general  property  tax — or,  as  it  was  called,  the  tax  on  property 
in  possesstonibus,  agris,  domibus,  censibus  et  rebus  quibuscunque} 

GUdhallae  LondoniensiSj  Ldher  AlbuSy  i.,  p.  592  el  seq.  For  full  details  as 
to  the  method  of  assessment  tempore  Edward  II.,  see  lAber  Custumarum, 
pp.  193  et  seq.f  568  et  seq. 

*  There  is  a  rich  literature  of  local  taxation  in  Germany.  Well-nigh  every 
important  town  has  had  a  monograph  devoted  to  it.  The  general  surveys 
are  the  older  work  of  Zeumer,  Die  deutschen  Stddtesteuem  insbesondere  die 
stddlischen  Reichssteuem  im  XII.  und  XIII.  Jahrhundert,  Leipzig,  1878; 
and  the  more  recent  studies  of  M.  E.  Heidenhain,  Stddtische  Vermogen- 
steuem  im  Mittdcdter^  Leipzig,  1906;  and  Bruno  Moll,  Zur  Geschichte  der 
Vermdgensteuem^  Leipzig,  1911.  Each  of  the  last  two  works  contains  com- 
plete bibliographies  of  the  local  histories. 

'  See  the  full  discussion  in  Heidenhain,  op.  dt.,  pp.  62-92,  esp.  68. 

•  Zeumer,  op.  cit.y  pp.  86-89. 
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In  some  towns  it  was  called  simply  a  tax  of  so  much  per  posse 
or  pro  bonorum  facultate.^  The  documents  often  speak  of  a  man 
being  taxable  ^^na  sine  vermugeriy*^  or  in  the  Latin  equivalent 
^^  secundum  propriamfacyMcUem  ei  bonorum  svorum  estim^ationem"^ 
or  ^^jyxta  suam  possibiKiaiem  ei  pro  rata  bonorum  suorum} 
Many  of  the  German  towns  by  this  time  combined  the  general 
property  tax  with  the  poll  tax,^  and  in  the  Swiss  cantons  the 
tax  was  even  called  the  Hab-,  Gut-,  und  Kopfsteuer.^ 

In  France  and  in  the  Low  Countries  the  conditions  were  the 
same.  The  tax  started  out  as  one  on  real  estate,  but  soon  became 
one  on  property  in  general,  the  taxpayer  being  assessed  accord- 
ing to  his  vaiUant  (fortune),  or  according  to  his  hiretage  and 
catel  (realty  and  personalty),  the  rentes-d-vie  always  being  taxable 
as  realty.^  At  St.  Quention  provision  was  made  as  early  as  1195 
for  a  coUectam  super  omnes  pecuniae  et  fiereditates  burgensium; 
and  at  Bapaume  only  a  few  years  later  the  tax  was  levied  ad 
valeniiam  tenemerUorum  et  mobilium? 

The  only  distinction  between  England  and  the  continent  was 
that  in  England  the  property  tax  remained  for  centuries  the 
sole  local  tax,  while  in  France  and  Germany  local  excises  or 
octrois  were  soon  added.  But  for  some  time  at  least  the  general 
property  tax  was  the  measure  of  the  individual's  capacity. 

The  general  state  taxes  followed  in  the  wake  of  the  munic- 
ipal taxes.  Already  in  1166  a  property  tax  was  levied  through- 
out almost  all  Europe  in  order  to  aid  the  crusaders.^  The 
English  statute  mentions  in  detail  the  various  classes  of  tax- 
able property,  namely,  lands  and  all  movables  including  gold, 
silver,  animals,  coin,  credits,  the  produce  of  vineyards,  etc.,  and 
provides  further  that  those  who  do  not  own  as  much  as  a 

*  Christian  Meyer,  Das  Stadtbuch  von  Augsburg^  1872,  pp.  75,  313. 

*  Von  Below,  "Geschichte  der  direkten  Staatssteuem  in  JiUich  und  Berg," 
in  Zeitachrift  dee  Bergischen  GeschichtsvereinSf  vol.  26  (1890),  p.  32. 

*  Moll,  op.  cit.f  p.  37. 

*  G.  von  Schanberg,  Finamverhdltnisse  der  Stadt  Basel  im  xiv,  und  xu. 
JahrhundeHy  Tubingen,  1879,  p.  134. 

*  Blumer,  Staais-  und  Rechtsgeschichte  der  schweizeriachen  Democratien^ 
ii.,  p.  295  et  seq. 

*  Espinas,  Lea  finances  de  la  commune  de  Douai  des  origines  au  XV 
sihcle  (1902),  p.  119  et  seq.    This  work  is  especially  valuable  for  its  wealth 
of  detail  as  to  the  French  and  Flemish  towns. 

^  In  1200.    Espinas,  op.  cit.^  p.  119,  note. 

*  Sinclair,  History  of  the  Public  Retyenuej  i.,  p.  88.  For  a  general  treatment 
see  Gottlob,  Die  pdpstlichen  Kreuzzugssteuem  des  13^  Jahrhunderta, 
Hciligenstadt,  1892. 
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pound  should  nevertheless  pay  a  pennjr  if  they  are  either 
householders  or  in  possession  of  some  office.^  A  few  decades 
later,  in  1188,  came  the  Saladin  tithe,  on  the  occasion  of  the 
third  crusade,  when  all  rents  and  movables  {redditus  et  mobilia) 
were  expressly  made  taxable.^  In  England  from  this  time  on, 
the  grants  of  rents  and  movables  (cfe  redditibus  et  mobilibus  or, 
as  they  were  sometimes  called,  de  reddiiihus  et  catallis)  became 
more  and  more  common  until  they  finally  superseded  the  older 
methods  of  securing  revenue.  The  fractional  parts  of  the  prop- 
erty granted  varied  from  a  fortieth  to  a  fourth;  but  from  1290  it 
became  customary  to  tax  the  nobility  and  the  clergy  only  two- 
thirds  as  much  as  the  commons.  In  1334  the  proportion  was 
fixed  as  the  fifteenth  and  the  tenth.  The  tax  accordingly  came 
to  be  known  as  the  fifteenth  and  tenth  (quimime  and  disme). 
Strictly  speaking,  the  tenth  was  levied  in  the  cities,  boroughs, 
and  lands  of  ancient  demesne,  the  fifteenth  in  the  rest  of  the 
eoimtry.  Practically,  however,  the  fifteenth  was  a  tax  on  rents 
or  realty,  the  tenth  a  tax  on  movables  or  personalty. 

The  name  applied  to  the  English  tax — fifteenths  and  tenths  or 
tax  on  rents  and  movables — brings  up  two  interesting  problems. 
The  one  is,  why  rents  or  produce  should  have  been  put  on  a 
plane  with  movables  or  property;  the  other  is,  why  they  should 
have  been  taxed  at  different  rates. 

As  to  the  first  point,  it  is  clear  that  under  feudal  conditions, 
where  land  was  not  regularly  bought  and  sold,  the  simplest 
method  of  ascertaining  the  taxable  ability  of  the  landowner 
was  through  the  rental  that  he  received  for  the  land,  a  rental 
that  was  always  in  a  certain  proportion  to  the  produce  of  the 
land.  In  the  case  of  houses  in  the  towns,  especially  where  the 
land  did  not  belong  to  the  large  landowners,  we  find  of  course 
more  numerous  examples  of  transfers  of  real  estate;  and  ac- 
cordingly the  tax  on  town  houses  was  sometimes  assessed  ac- 
cording to  property,  instead  of  rental,  value.  This  is  especially 
true  in  many  of  the  German  towns.^  In  the  case  of  rent- 
charges  again,  which  in  the  earlier  centuries  were  far  more 

*  The  ordinance  is  reprinted  in  full  in  Manes  "Die  Einkommensteuer  in 
der  englischen  Finanzpolitik,"  in  Festgaben  fur  Wilhelm  LexiSf  1907.  It 
is  also  found  in  B.  Moll,  Zur  Geschichte  der  englischen  und  amerikanischen 
Vermogensteuem,  1912,  p.  7. 

*  This  ordinance  is  printed  in  full  in  Dowell,  History  of  Taxation^  etc., 
vol.  ii  (1888),  appendix. 

»  As  in  Basel,  Speyer,  Mainz,  Regensburg,  Zurich,  Bern,  etc.  Cf.  Heiden- 
hain,  op.  cU.,  p.  54. 
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common  on  the  continent  than  in  England,  it  is  obvious  that 
under  the  prevailing  conditions  their  value  could  be  found 
only  as  an  annuity.  Accordingly  the  annuity  or  yearly  rent- 
charge  was  always  included  in  the  redditus  or  returns  of  real 
estate. 

Personal  property  on  the  other  hand  had  a  capital  value. 
In  fact,  most  of  the  elements  of  personalty  yielded  no  money 
produce  at  all,  but  only  what  economists  call  a  benefit  or  psy- 
chic income.  Personalty,  therefore,  was  taxed  according  to 
property  value;  realty,  except  in  the  towns,  according  to  rental 
value.  Thus  the  mediaeval  general  property  tax  was  really  a 
combination  of  property  and  product  tax,  product  being  utilized 
when  the  capital  value  was  diflScult  or  impossible  to  ascertain. 
In  England  this  system  of  distinguishing  between  rents  and 
movables  continued  through  the  middle  ages;  on  the  continent 
and  especially  where  feudal  conditions  gave  way  before  the 
democratic  movement,  the  more  unified  property  conception 
gained  the  upper  hand. 

The  other  problem  is  that  of  the  difference  in  rates.  In 
England  the  proportion  came  to  be,  as  stated,  a  tenth  for  per- 
sonalty and  a  fifteenth  for  realty.  On  the  continent  the  dis- 
parity was  often  considerably  greater,  the  rate  on  personalty 
being  frequently  two  or  even  three  times  as  high  as  that  on 
realty.  Moreover,  when  we  remember  that  in  the  case  of  per- 
sonalty the  tax  was  assessed  on  capital  value,  whereas  in  the 
case  of  realty  it  was  assessed  only  on  the  produce  of  the  prop- 
erty, the  contrast  becomes  astonishing. 

In  England  there  is  not  much  doubt  that  the  difference  in 
the  rate  was,  in  part  at  all  events,  due  to  the  fact  that  the  peers 
were  politically  more  powerful  than  the  commons.  But  in 
many  parts  of  the  continent  we  find  the  same  practice  even 
where  the  aristocrats  were  not  in  the  saddle.  The  explanation 
must  therefore  be  of  a  more  general  nature. 

Some  authors  seek  the  explanation  in  the  alleged  fact  that 
personalty,  especially  that  part  of  it  invested  in  trade  and  com- 
merce, was  more  lucrative  than  real  estate,  and  could  therefore 
more  easily  endure  a  higher  rate.^  Apart  from  the  fact,  how^- 
ever,  that  trade  capital  constituted  only  a  small  part  of  the 

*  This  is  the  view  of  Hartung,  "Die  Augsburger  VermOgensteuer  im  XV. 
Jahrhundert"  and  "Die  Belastung  dcs  Augsburgischen  Grosskapitals," 
in  Schmoller's  Jahrbuch,  etc.,  vol.  19  (1895);  and  of  Kolle,  Die  Vermdgen-' 
steuer  der  Reichstadt  Ulm  vom  Jahre  1 709.    Stuttgart,  1898. 
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taxable  personalty,  the  alleged  fact  is  really  without  founda- 
tion. Other  writers  advance  a  variation  of  this  theory  by  con- 
tending that  real  estate,  especially  in  the  towns,  was  of  very 
Sight  productivity.  The  towns,  they  tell  us,  were  full  of  empty 
dwellings,  the  population  was  small,  and  land  was  not  the 
subject  of  speculation  as  in  modem  times.  The  towns,  we  are 
told,  even  helped  to  rebuild  houses  that  had  been  destroyed  by 
fire.^  This  view,  however,  represents  an  unwarrantable  general- 
ization from  a  single  town  or  a  single  period.  A  more  defen- 
sible theory  is  that  land  was  the  basis  of  the  entire  economic 
life  in  the  middle  ages,  and  since  most  people  even  in  the  towns 
made  their  chief  living  out  of  the  land,  it  was  only  natural  that 
the  principal  means  of  subsistence  should  be  treated  somewhat 
more  tenderly  and  that  the  surplus  over  what  the  individual 
needed  for  his  living  should  be  taxed  at  a  higher  rate.^  The 
best  explanation,  however,  is  to  be  found  in  the  fact  that  it 
was  administratively  more  diflBcult  to  reach  personal  property, 
both  because  some  of  it  was  more  or  less  hidden  from  the  scru- 
tiny of  the  assessor,  and  because  intentional  concealment  and 
fraud  were  far  easier.^  As  a  matter  of  fact  the  assessment  of 
chattels  was  not  strictly  enforced.  This  is  apparent  in  England, 
at  all  events,  from  the  dissatisfaction  shown  with  the  tax  of 
1275,  when  the  people  were  assessed  ad  unguem,  i.e.  up  to  the 
full  value  of  their  movables.**  In  the  succeeding  grants  the  old 
easy  practice  was  resumed.  As  the  tax  on  lands,  however, 
could  be  levied  on  actual  rents,  it  was  not  apt  to  be  so  leniently 
assessed.  Thus  a  substantial  equality  was  probably  reached. 
Just  as  in  England  the  tallages  merged  into  the  fifteenths 
and  tenths,  so  in  France  the  feudal  charges  on  the  land  de- 
veloped into  the  general  property  tax,  which  however  still 
retained  the  old  name  taille.  The  ordinances  of  1254-56  at- 
tempted to  regulate  the  assessment,  and  provided  that  im- 

*  F.  R.  Bothe,  Die  ErUwickdung  der  direkten  Bestetierung  in  der  Reich- 
stadt  FranJ^urt  bis  zwr  Revolution,  1612-1614-    Leipzig,  1906,  p.  67. 

*  This  theory  is  vigorously  espoused  by  Heidenhain,  op.  cit.,  esp.  p.  53. 

*  This  explanation  was  first  advanced  by  the  present  writer  in  1892,  in 
an  article  in  the  Political  Science  Quarterly^  and  is  found  in  the  first  edition 
of  this  work.  It  was  independently  advanced  by  Hartung  in  1895  in  the 
essays  mentioned  above,  and  is  accepted  in  substance  by  Hartwig,  Der 
Lvhecker  Sch4>S8  bis  zur  ReformcUionszeUy  1903,  p.  47,  and  by  Moll,  Zur 
Geschichte  der  Vermogensteuem,  1911,  p.  108. 

*  Dowell,  History  of  Taxation  and  Taxes  in  England  (2d  edition),  i., 
p.  68. 
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movables  should  be  charged  only  half  as  much  as  movables.^ 
France  thus  endeavored  to  attam  by  law  what  England  effected 
by  custom.  During  the  fourteenth  century  the  taiUe  came  to 
be  the  chief  direct  tax,  and  in  1439  it  was  made  a  permanent 
annual  tax.  In  Germany,  also,  the  imperial  and  state  direct 
taxes,  in  so  far  as  there  were  any,  took  the  form  of  general 
property  taxes.  The  Bede  ^  or  Landbede,  the  gemeiner  Pfennig,^ 
the  LandschosSj^  the  Landsteiier,^  etc.,  all  followed  the  example 
of  the  local  property  tax.  In  Scotland  the  *'costage"  paid  to 
England  in  1424  was  a  general  property  tax.  An  act  of  that 
year  directed  that  a  book  be  prepared,  containing  the  names 
of  the  inhabitants  with  a  list  of  all  their  goods,  including  com 
and  cattle,  as  evidences  of  their  ability  to  pay.®  By  1585  it 
had  become  customary  to  apportion  the  occasional  burdens 
known  as  stents  to  the  burghs  according  to  their  "substance 
and  common  good.''  ^ 

In  the  Italian  republics  the  conunonwealth  was  at  first  sup- 
ported by  the  general  property  tax.  In  Milan,  under  the  name 
stima  e  catastro  de  bent  it  is  found  as  early  as  1208,  and  after- 
wards was  levied  with  such  severity  that  the  assessment  book 
was  known  as  the  libro  del  dolore}  In  Genoa  it  was  called 
colletta?  In  Florence  it  was  known  as  estimo  and  played  an 
important  r61e  in  politics.^®  And  finally  we  find  in  the 
Netherlands  from  the  earliest  times  the  general  property  tax 

^  Clamageran,  Histoire  de  Vimpdt  en  France^  i.,  p.  264. 

*  At  first  a  feudal  land  payment;  qf.  Hiillmann,  Deutsche  Finamgeschichte 
des  Mittelalters,  p.  133. 

*  Lang,  Historische  Enitvickdung  der  teutschen  Steiterverfaasungen  seil  der 
Karolinger.    Berlin,  1793,  p.  182. 

^SchmoUer,  ''Die  Epochen  der  preussischen  Finanzpolitik,"  in  Jahr- 
buch  far  GeaeUgebungf  Venvaltung  und  VoUcswirtschafty  i,  (1877),  pp.  35, 
42. 

*  Hoffmann,  Geschichie  der  direkten  Steuem  in  Baiem  vom  Ende  des  xiii, 
JahrhundertSf  pp.  11, 17,  39. 

*  S.  H.  Turner,  The  History  of  Local  TcaaHan  in  Scotland.  Edinburgh, 
1908,  p.  151. 

'Ibid.,  p.  152. 

*  Carli,  Relazione  del  Censimento  deUo  Siaio  di  MilanOf  in  Custodi's  Scrit" 
tori  Classici  Italianif  parte  modema,  xiv.,  pp.  184, 185. 

* ''  Le  imposte  straordinarie  si  possono  di  questa  epoca  [1252]  compren- 
dere  in  una  sola,  la  colletta."  Canale,  Storia  dei  Genovesi,  i.,  p.  318  (edition 
of  1844). 

'*  Villani  tells  us  that  it  was  levied  on  ''cio  che  chiascuno  haveadi  stabile 
e  di  mobile  e  di  guadagno/'  Istorie  Florentine  fino  at  anno  1348,  book  x., 
chap.  17  (vol.  vi.,  p.  26,  of  Milan  edition  of  1803). 
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known  as  the  schot  or  the  tenth,  e<c.,  on  bezittungen   (pos- 
sessions).^ 

The  general  property  tax  thus  existed  throughout  all  Europe. 
It  was  moderately  successful  because  well  suited  to  the  period. 
Although  involving  an  inquisitorial  search  into  every  article 
of  the  scanty  mediaeval  stock,  as  can  readily  be  seen  from  the 
detailed  schedules  of  assessments  still  in  existence,  the  tax  was 
levied  chiefly  on  tangible,  physical  objects  not  capable  of  easy 
concealment.  With  the  exception  of  countries  Uke  France, 
where  the  tax  was  emasculated  by  the  system  of  exemptions, 
it  resulted  on  the  whole,  during  this  early  period  of  society, 
in  a  tax  fairly  proportional  to  the  individual  faculty.  There 
was  a  general  property  tax  because  there  was  a  very  slight 
diflferentiation  of  property. 

IV.  Later  Mediceval  and  Modem  History  of  the  Property  Tax 

Before  long  a  change  set  in.  In  England  the  fifteenths 
and  tenths  were  changed  in  1334  from  percentage  to  apportioned 
taxes.  Every  locality  had  now  to  raise  a  definite  lump  sum, 
which,  it  was  intended,  should  remain  the  same  from  year  to 
year,  and  which  was  to  be  apportioned  in  precisely  the  same 
ratio  among  the  various  counties,  towns  and  parishes.  One 
fifteenth  and  tenth  therefore  meant  a  fixed  sum,  and  when 
more  was  needed,  two  or  three  fifteenths  and  tenths  were  im- 
posed. The  old  methods  of  assessment,  however,  soon  fell  into 
disuse.  Each  town  and  county  made  its  own  arrangement  and 
treated  personal  property  with  such  leniency  that  the  total 
product  of  the  tenth  and  the  fifteenth  continually  decreased. 
This  resulted  in  attempts  on  the  part  of  the  crown  to  supple- 
ment the  old  tax  by  a  new  general  property  tax,  called  the  sub- 
sidy. The  early  efforts  met  with  failure,  but  finally,  in  1514,  the 
first  general  subsidy  was  granted,  as  a  tax  of  sixpence  in  every 
pound  of  property.  The  pound  rate  was  afterwards  fixed  at 
four  shillings  on  lands,  and  two  shillings  eight  pence  on  goods. 
But  the  subsidy  went  through  precisely  the  same  development 
as  the  fifteenth  and  the  tenth.  At  first  really  a  percentage  tax, 
it  was  soon  practically  converted  into  an  apportioned  tax  of 
a  stated  lump  sum.  No  re-assessment  of  the  districts  took 
place;  each  locality  was  supposed  to  pay  the  same  sum  year 
after  year.   All  increase  in  wealth  was  thus  entirely  omitted  from 

1  Engels,  De  Geachiedenis  der  Belaatingen  in  Nederlandj  pp.  60-65. 
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the  lists.  Exemption  after  exemption  was  made,  and  personal 
property  was  so  loosely  assessed  that  the  total  yield  continually 
declined.  The  most  arbitrary  methods  were  employed.  Only 
the  old  "subsidy-men"  were  taxed;  allowances  were  made  in 
a  multitude  of  cases;  and  the  assessments  of  personalty  were 
so  low  and  partial  that  the  subsidy  became  a  perfect  farce. 
As  Bacon  said,  "the  Englishman  is  master  of  his  own  valua- 
tion." ^  Sir  Robert  Cecil  stated  in  1592  that  there  were  not 
over  five  men  in  London  assessed  on  their  goods  at  £200;  and 
Sir  Walter  Raleigh  wrote  in  1601  that  "the  poor  man  pays  as 
much  as  the  rich."  ^  Although  nominally  a  general  property 
tax,  the  subsidy  thus  came  to  be  levied  chiefly  on  the  land,  and 
became  an  unequal  land  tax — so  unequal  that  it  finally  dis- 
appeared in  1663. 

Under  the  conmionwealth  an  attempt  was  made  to  revive 
the  general  property  tax,  under  the  name  of  conmionwealth 
monthly  assessments,  real  estate  being  always  assessed,  as 
before,  according  to  its  "yearly  value,"  personalty  according 
to  its  value.  These  monthly  assessments  were  already  author- 
ized during  the  Revolution.  Thus  in  1644  a  "monethly  assess- 
ment" was  imposed  upon  the  counties,  cities  and  towns  men- 
tioned and  levied  upon  "the  true  yearly  values  of  lands,  rents, 
annuities,  offices  and  hereditaments  and  according  to  the  true 
value  of  goods,  chattels,  debts  and  other  estate  real!  or  per- 
sonall."  ^  The  improvement  was  so  marked  that  the  old  sub- 
sidies were  completely  abandoned  and  replaced  by  the  assess- 
ments. But  the  reform  was  short-lived  and  the  assessments  of 
personal  property  continually  diminished.  Sir  William  Petty, 
the  author  of  the  first  theoretic  work  on  taxation  printed  in 
England,  discussed  the  defects  of  these  monthly  assessments  in 
a  picturesque  passage  as  follows: 

'* There  have  been,  in  our  times,  ways  of  levying  an  aliquot  part  of 
mens  estate,  as  a  fifth,  and  twentieth  of  their  estates,  real  and  personal, 
yea  of  their  ofl&ces,  faculties  and  imaginery  estates  also,  in  and  about 
which  way  may  be  so  much  fraud,  collusion,  oppression  and  trouble, 
some  purposely  getting  themselves  taxed  to  gain  more  trust:  others 
bribing  to  be  taxed  low,  and  it  being  hnpossible  to  check  or  examine  or 

*  And,  he  adds,  "the  least  bitten  in  purse  of  any  nation  in  Europe." 
'  Report  on  Publw  Incwne  and  Expenditure^  1869,  ii.,  p.  415. 

*  An  Ordijinnce  of  the  Jjords  and  Commons  assembled  in  Parliament  for  the 
raising  and  levying  of  the  Monethly  Sum  of  £130,000  towards  the  maintenance 
of  the  Scottish  army,  by  a  Monethly  Assessment ^  etc.  Feb.  24, 1644.  See  esp. 
p.  8. 
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trace  these  collections  by  the  pruit  of  any  footsteps  they  leave  (such 
as  the  hearths  of  chimneys  are)  that  I  have  not  patience  tx)  speak  more 
against  it:  daring  rather  conclude  without  more  ado,  in  the  words  of 
ourcomick  to  be  naught,  yea,  exceeding  naught,  very  abominable, 
and  not  good."  ^ 

A  little  later,  however,  Petty  was  slightly  more  hopeful  and 
expressed  the  opinion  as  do  some  of  our  rural  legislators  to-day, 
that  **  assessments  upon  personal  estates,  if  given  in  as  else- 
where upon  oath,  would  bring  that  branch  which  of  itself  is 
most  dark  to  a  suflBcient  clearness."  ^ 

After  the  Revolution  the  tax  was  levied  as  the  so-called  prop- 
erty tax.  By  its  terms  ^  it  was  assessed  on  the  persons  possessed 
of  personal  property,  real  estate,  or  public  offices  or  positions  of 
profit.  And  it  was  at  first  a  percentage  tax.  But  the  yield  de- 
creased so  enormously  that  Parliament  in  1697  fixed  the  sum  a 
rate  should  produce,  i.e.  it  became  an  apportioned  tax  of  stated 
amount.  A  rate  of  a  shilling  in  the  pound  meant  a  tax  of  half  a 
million  pounds  for  the  country  as  a  whole,  this  sum  being  sub- 
divided in  fixed  amounts  to  the  various  localities.  The  tax  varied 
from  three  to  four  shillings  in  the  pound.  In  the  case  of  land 
the  tax  was  assessed  on  the  rent  or  yearly  value.  In  the  case  of 
personal  property  the  tax  was  assessed  on  the  value  of  the  prop- 
erty, rental  value  of  all  kinds  of  property  being  deemed  to  be 
six  per  cent  of  their  capital  value.  In  the  case  of  "any  person 
exercising  any  public  office  or  employment  of  profit"  where  there 
was  no  capital  value  the  tax  was  imposed  directly  on  the  salary.^ 
Moreover,  the  difficulty  of  assessing  personalty  and  the  impos- 
sibility of  reaching  intangible  property  were  now  so  apparent 
that  whereas  according  to  the  intent  of  the  law  the  chief  revenue 
was  to  come  from  personal  property,  and  only  the  residue  from 
realty,  in  practice  the  tax  became  almost  exclusively  a  land  tax, 
and  was  first  so  called  in  1697.  The  *' annual  land  tax"  of 
England  was  thus  intended  to  be  a  general  property  tax  and 
for  a  long  time  continued  to  be  so  legally.^ 

*  A  Treatise  on  Taxes  and  CorUributionSy  by  W.  Petty,  London,  1667, 
pp.  61-62. 

*  Petty,  Verbum  Sapienii;  or  .,  .the  Method  of  raising  Taxes  in  the  most 
equal  manner,  p.  17.  (Appended  to  his  Political  Anatomy  of  Ireland^  edition 
of  1691.) 

»  4  William  III.,  chap.  1. 

*  For  a  full  explanation  of  the  law  the  provisions  of  which  are  frequently 
misunderstood,  see  Seligman,  The  Income  TaXf  1911,  pp.  48-49. 

*  Adam  Smith,  Wealth  of  NationSj  book  v.,  chap.  ii. :    "  By  what  is  called 
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The  complaints  as  to  the  escape  of  personal  property  were 
heard  almost  from  the  begmning.   Thus  in  1694  Briscoe  tells  us: 

"And  here  I  might  take  notice  how  the  monied  men  are  enriched  by 
the  mine  of  the  poor  and  industrious  traders,  how  gentlemen  (whose 
estates  are  in  land)  are  pressed  with  taxes,  while  the  monied  men  are 
in  a  manner  tax-free;  the  landed  man  paying  more  tax  to  their  Majes- 
ties out  of  an  estate  of  £100  per  annum  or  higher,  than  the  monied  men 
do  for  £10,000  in  money."  » 

In  the  eighteenth  century  this  had  become  a  commonplace. 
A  popular  pamphleteer  expresses  himself  as  follows: 

"This  is  a  grievous  and  xmequal  tax.  In  all  the  remote  parts  of 
this  country,  the  tax  never  was  levied  according  to  the  value  of  their 
estates  nor  ever  can  be.  .  .  Monied  men  are  another  vast  body 
who  .  .  .  contribute  Uttle  or  nothing  to  this  tax.  Their  stock  in  trade 
can  never  be  known  and  is  always  assessed  but  a  trifle.  Money  lent  on 
mortgages  never  is  taxed  and  stock  in  the  funds  hath  the  publick  faith 
to  exempt  it  so  that  it  never  can  be  taxed.  With  all  these  advantages 
the  monied  men,  though  they  hold  the  greatest  properties  in  the  state, 
pay  no  proportion  to  the  support  of  that  government  from  whence 
they  have  equal  protection  with  those  who  are  charged  at  the  utmost.'*  * 

Walpole  at  about  the  same  time  stated  that  "no  man  con- 
tributes the  least  share  to  this  tax,  but  he  that  is  possessed  of  a 
landed  estate.'' '  Perhaps  the  most  severe  arraignment  of  the 
justice  of  the  tax  is  made,  toward  the  middle  of  the  century, 
by  a  well-known  publicist,  Decker,  from  whose  catalogue  of 
indictments  we  select  the  following: 

"Thirdly,  It  tends  to  corrupt  the  manners  of  the  people,  consequently 
to  make  them  tumultuous  and  less  governable, 

"  For  being  to  pay  in  proportion  to  what  they  earn,  spend,  or  possess, 
the  just  value  whereof  is  impossible  to  be  known  but  by  themselves, 
and  to  force  them  to  a  declaration,  an  oath  is  always  imposed,  which 
makes  a  struggle  between  interest  and  conscience;  an  extreme  wise 
law,  whereby  an  honest  man  is  put  on  a  worse  footing  than  a  perjured 
knave:  he  that  forswears  himself  pays  less  than  his  due  and  saves  his 
money;  but  he  that  is  conscientious  pays  to  the  full;  which  latter  sus- 

the  land  tax,  it  was  intended  that  stock  should  be  taxed  in  the  same  propor- 
tion as  land."    (Thorold  Rogers'  edition,  ii.,  p.  553.) 

*  A  Discourse  on  the  Late  Funds  of  the  Million-Act,  etc.,  by  J.  B(riscoe), 
1694,  p.  13. 

*  A  Letter  to  a  Freeholder  on  the  Late  Reduction  of  the  Land  Tax  to  one 
Shilling  on  the  Pound,  By  a  Member  of  the  House  of  Commons,  London, 
1732,  pp.  44,  48,  26. 

'  Dowell,  op,  cit.,  vol.  ii.,  p.  99. 
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peeling  others  to  evade,  is  piqued  at  paying  more  than  his  neighbors, 
and  wonders  why  a  false  oath  should  not  fit  as  easy  on  him  as  on  so 
many  others;  whereby  the  most  solemn  pledge  of  truth  among  men 
becomes  frequently  violated,  is  despised,  disregarded,  and  interest 
rides  triimiphant  over  conscience;  which  latter  being  to  men  as  a  dike 
to  keep  out  the  torrent  of  vice,  if  once  a  thorough  breach  is  made,  a 
deluge  of  iniquity  ensues,  whereby  all  good  principles  are  drowned;  and 
the  more  vicious  men  grow,  the  readier  they  are  to  oppose  authority/'  ^ 

So  unequal  and  so  insignificant  did  the  old  general  property 
tax  (now  universally  known  as  the  land  tax)  become  that  in 
1798  permission  was  given  to  the  landowners  to  buy  themselves 
free  of  the  tax  by  the  payment  of  a  capital  sum.  In  other  words, 
the  land  tax  became  a  redeemable  rent-charge.  The  provision 
taxing  personal  property  continued  to  exist  on  the  statute  book 
until  1833,  and  the  clause  taxing  public  oflSces  and  positions 
of  profit  was  not  finally  repealed  until  1867.  The  year  before 
its  repeal  it  yielded  the  sum  of  £823!  ^  Such  was  the  ludicrous 
result  of  the  attempt  to  maintain  mediaeval  customs.  The 
general  property  tax,  which  had  started  out  as  a  land  tax,  re- 
verted in  name  as  well  as  in  fact  to  its  earliest  form. 

In  Scotland  the  history  was  the  same,  although  because  of 
the  later  industrial  development  of  the  country  the  old  system 
survived  almost  to  our  day.^  The  chief  direct  tax,  known  as 
the  cess,  was  originally  a  general  property  tax.  In  the  middle 
ages  one  of  the  functions  of  the  Great  Chamberlain  was  to 
inquire  whether  the  public  burdens  were  fairly  "distributed  to 
rich  and  poor  according  to  their  faculties."  ^  A  fixed  proportion 
of  the  cess  was  allotted  to  each  burgh  and  it  was  then  paid  partly 
out  of  "the  conunon  good,"  ^  partly  out  of  real  estate,  while  the 
remainder,  if  any,  was  assessed  on  the  personal  property  and 
income  of  the  taxpayers.  In  1597  an  order  declared  more  pre- 
cisely that  the  officers  are  to  "stent"  each  person  "accordmg 

*  Matthew  Decker,  An  Essay  on  the  Causes  and  Decline  of  the  Foreign 
Trade,  Edinburgh,  1756,  pp.  19-20. 

'  Report  of  the  Commissioners  of  Inland  Revenue,  1867. 

'  CJ.  for  a  sketch  of  the  Scotch  system  the  Report  of  the  Poor  Law  Com' 
missioners  on  Local  Taxation,  1843,  and  the  more  recent  work  of  Stanley  H. 
Turner,  History  of  Local  Taxation  in  Scotland.    Edinburgh,  1908. 

*  "Si  equaliter  ponantur  super  divitibus  et  pauperibus  juxta  eorum 
facultates."    Turner,  op,  cit.,  p.  158. 

*  The  "common  good''  included  the  public  lands  for  grazing  as  well  aa 
feu  duties  on  those  parts  loaned  in  perpetuity  and  river  and  loch  fishings 
and  also  grain  mills  and  occasionally  a  walk-mill  and  the  like.  Turner, 
op.  cU,,  p.  128. 
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to  the  avail  and  quantity  of  his  rent,  living,  goods  and  gear  that 
he  has  within  burgh."  ^  In  the  course  of  time,  however,  person- 
alty slipped  out  of  the  assessment  list.  In  Dimifries  by  the  end 
of  the  seventeenth  century  the  records  tell  us  that  "now  by  the 
decay  of  trade  the  cess  is  like  to  fall  on  the  lands  and  houses." 
In  Kintore  the  cess  was  "paid  of  the  land  rent." 

In  the  counties  the  cess  or  land  tax,  as  it  was  now  sometimes 
called,  was  converted  into  a  redeemable  rent-charge  in  1798  and 
1802,  as  in  England.  In  the  boroughs,  however,  the  old  system 
continued,  each  borough  levying  the  general  property  tax  in  its 
own  way,  with  suitable  variations.  In  Banfif,  for  instance,  in  the 
nineteenth  century,  the  tax  was  levied,  one-half  on  real  estate; 
one-quarter  on  trade  and  merchandise,  according  to  the  amount 
of  purchases  by  each  trader;  one-eighth  on  the  incorporated 
trades;  and  one-eighth  on  the  other  inhabitants,  according  to 
the  discretion  of  the  stent-master.  In  Cullen  the  rate  was  im- 
posed on  land  and  on  trade  each  being  rated  "according  to  hLs 
understood  ability  to  pay/'  ^  So  burdensome  and  vexatious 
were  the  remains  of  the  property  tax  felt  to  be  that  the  Com- 
mission of  1835  recommended  the  entire  abolition  of  the  tradc- 
stent,  as  it  was  called.  It  was,  however,  not  until  1896  that  the 
whole  system  of  borough  contribution  to  the  cess  was  abolished 
and  with  it  all  attempts  to  raise  any  part  of  the  tax  from  per- 
sonal property.'  That  was  the  end  of  the  state  general  prop- 
erty tax  in  Scotland. 

In  other  countries  the  history  of  the  property  tax  is  identical. 
In  France  the  tnille  was  of  two  kinds;  the  taiUe  rielhy  which 
was  levied  only  on  lands  in  the  pays  d^etat;  and  the  taiUe  person- 
nelle,  nominally  a  general  property  tax  levied  in  the  pays  d^ilection 
which  constituted  the  greater  portion  of  France.  In  reality  the 
taille  personnelle  was  assessed  only  on  the  families  or  households 
of  the  non-nobles  (joturiers),  and  it  became  practically  a  land 
tax  like  the  iaille  reelle;  for  the  wealthy  owners  of  personalty 
soon  acquired  the  same  privileges  as  the  nobility.  Vauban 
tells  us  that  the  taille  as  a  tax  on  movables  was  assessed  only  on 
the  poorest  classes.**    Sully,  indeed,  endeavored  in  1660  to 

*  Turner,  op.  cU.,  p.  159. 
« Ibid.,  pp.  164,  165,  183. 
» Ibid.,  p.  167. 

*  ''En  r6sum6  la  taille  6tait  un  imp6t  territorial  qui  n'atteignut  que  lea 
propridt aires  les  plus  pauvres  du  royaume,  et  une  taxe  mobilidre  qui  portait 
exclusivement  sur  les  classes  les  moins  riches  de  la  soci^td."  Dtme  rafale, 
p.  32  of  Daire's  edition. 
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restore  the  principles  of  the  general  property  tax  and  to  assess 
personalty  as  well  as  realty.^  But  he  failed  ignobly;  for,  at  the 
close  of  the  seventeenth  century,  the  great  work  of  Boisguillebert 
is  full  of  bitter  complaint  and  lamentation.^  And  when  the 
attempt  was  made  in  the  eighteenth  century  to  supplement 
the  taille  by  the  dixiimes  and  vingtiemesy  like  the  tenths  or 
fifteenths  of  old  in  England,  the  new  tax  again  soon  became 
virtually  a  land  tax.'  The  development  was  inevitable,  and  it 
resulted  during  the  Revolution  in  the  total  abolition  of  the 
general  property  taxes. 

In  Germany,  the  mediseval  assessment  lists  to  be  filled  out 
by  the  taxpayer  bear  a  striking  resemblance  to  those  still  used 
in  some  of  the  American  commonwealths.^  But  there,  as  here, 
it  became  continually  more  difficult  to  reach  personal  property. 
In  Prussia  (Brandenburg)  this  was  true  already  at  an  early 
period.^  In  Bavaria  as  well  as  in  Austria  the  nobility  and  the 
richer  commercial  class  succeeded  at  the  end  of  the  sixteenth 
century  in  shoving  the  main  burdens  on  the  shoulders  of  the 
rural  population.®  And  in  the  other  German  states  the  equal 
property  tax  remamed  so  only  m  name.^ 

In  the  Netherlands,  the  general  property  tax  or  two  hun- 
dreth  seemed  in  the  seventeenth  century  to  possess  some  ad- 
vantages in  English  eyes.    We  are  told  by  a  pamphleteer  that 

^  Sully  ordered  the  officials  to  assess  contributors  "A  raison  de  leurs  fac- 
ulty, quelque  part  qu'elles  soient,  meubles  ou  immeubles,  heritages  nobles 
ou  roturiers,  trafic  et  Industrie.''  Cf,  Clamageran,  Histoire  de  Vimpdty  ii., 
p.  359. 

* "  II  n'y  a  pas  le  tiers  de  la  France  qui  y  contribue,  n'y  ayant  que  les  plus 
faibles,  et  les  plus  mis^rables;  en  sorte  qu'elles  les  ruinent  absolument." 
Le  ditaU  de  la  France^  chap.  ill. 

•  "Dans  la  pratique,  l'616ment  foncier  pr^ominait  presque  exclusive- 
ment."  Stourm,  Lea  finances  de  Vancien  riffime  et  de  la  rivoliUion,  i.,  p. 
240.  See  also  Necker,  De  V administration  des  finances  de  la  France^  i., 
p.  159.  It  must  be  noted,  however,  that  these  taxes  were  calculated  on  the 
basis  of  income,  rather  than  of  selling  value.  For  details,  see  Seligman, 
The  Income  Tax,  1911,  pp.  51-53. 

^Tor  a  typical  list  of  1531,  see  Bielfeld,  Geschichte  des  magdehurgischen 
Stetterwesena  von  der  Refonnaiionszeitf  pp.  19-23. 

•  SchmoUer,  "Die  Epochen  der  preussischen  Finanzpolitik,"  in  his  Jahr- 
huch,  i.,  pp.  42, 49.  C/.  his  "Studien  Uber  die  wirthschaftliche  Politik  Fried- 
richs  des  Grossen,"  in  the  Jahrbuch,  viii.,  p.  38,  for  Brandenburg;  viii.,  p. 
1011,  X.,  p.  330,  and  x.,  p.  350,  for  Magdeburg.  Cf,  also  F.  J.  Neumann, 
Die  pers&nlichen  Steuern  vom  Einkommen,  1896,  p.  232. 

•  Hoffmann,  Geschichte  der  direkten  Steuern  in  Baiem,  p.  70. 

'  Wagner,  Finamunssenschafi,  iii.  (Ist  edition),  pp.  62,  77,  80. 
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"The  two  hundredth  part  is  assessed  upon  the  whole  bulke  of  a  mans 
substance  so  that  whoever  is  worth  two  hundred  shillings  or  in  pounds 
payes  in  one  to  the  treasury,  for  foure  hundred  and  so  proportionably: 
but  some  may  say,  how  can  the  magistrate  make  a  true  estimate  of 
every  mans  private  fortunes?  Since  none  easily  betray  their  opulence 
or  indigence;  whence  may  be  infer'd,  that  the  magistrate  often  declines 
the  way  of  equity,  seeing  it  cannot  be  but  that  some  will  passe  for 
poorer,  others  for  richer  than  indeed  they  are.  This  difficulty  is  pre- 
vented by  a  prudent  temper  and  moderation.  .  .  .  Most  men  being 
ambitious  and  having  the  repute  of  opulent,  many  from  whom  the 
magistrate  exacts  too  much,  chuse  rather  to  pay  then  proclaime  the 
slendemesse  of  their  fortunes.  So  that  vice  itselfe  supports  vertue  and 
reall  profit  is  reaped  from  wealth  imaginery.^*  ^ 

Half  a  century  later,  however,  the  testimony  of  writers  on  the 
spot  shows  that  the  general  property  tax  in  Holland  worked 
just  as  badly  as  elsewhere.    We  hear  that: 

"Finally,  in  an  extreme  necessity  of  money,  there  may  be  imposed  a 
general  tax  on  all  the  moveable  and  immoveable  estates  of  the  inhab- 
itants. I  say  in  an  unusual  great  necessity,  because  by  these  taxes 
there  would  fall  a  greater  hardship  upon  the  common  inhabitants  than 
could  fall  by  any  other  expedient  of  this  nature.  And  seeing  the  as- 
sessors are  wholly  ignorant  of  mens  personal  estates  or  what  the  in- 
habitants do  owe,  or  is  owing  to  them;  and  if  they  did  know  the  value 
of  them  yet  could  they  not  tax  them  so  equally  as  may  be  done  in  the 
case  of  immoveable  goods:  We  may  therefore  easily  see,  what  by 
favour  and  hatred,  and  by  ignorance  of  the  assessors,  that  there  must 
be  an  intolerable  inequality  in  bearing  this  tax.  Those  that  would 
honestly  declare  their  estates  might  lighten  the  tax;  but  the  fraudulent 
will  imavoidably  make  it  heavier."  * 

In  Italy  the  development  of  the  property  tax  can  be  clearly 
studied  in  Florentine  history.  The  esiimOy  at  first  assessed 
with  comparative  equality,  soon  became  honeycombed  with 
abuses.  Personalty  slipped  out  of  the  lists,  the  rich  bankers 
entirely  escaped,  and  the  whole  load  of  taxation  fell  with  crush- 
ing force  on  the  small  owners,  populo  minvio.  Hundreds  were 
completely  ruined  and  compelled  to  seek  refuge  in  exile.^    The 

*  The  City  Alarum  or  the  Weeke  of  our  Miscarriages^  etc,,  whereunto  is 
annexed  a  treatise  of  the  ExcizCy  London,  1645,  pp.  29. 

*  The  True  Interest  and  Political  Maxims  of  the  Republick  of  Holland  and 
West  Friesland.  By  John  DeWitt,  and  other  Great  Men  in  Holland, 
London, 1702,  pp. 109-110. 

*  Cf.  L6on  Say,  Les  solutions  d^mocratiques  de  la  question  des  impdtSj  i., 
p.  209  ct  seq.y  especially  pp.  222,  229.  He  gives  no  references.  For  a  ifull 
history,  see  Baer,  **Il  Calasto  FiorerUino  nel  secolo  xv.,"  Nuova  ArUoloQia, 
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discontent  became  so  loud  that  after  threats  of  revolution 
and  disorder  the  estimo  was  finally  supplanted  in  1427  by  the 
new  tax,  catasto,  to  be  levied  on  the  personalty  of  traders  and 
bankers  as  well  as  on  realty.  Machiavelli  gives  us  an  interesting 
account  of  the  opposition  of  the  nobles,  who  were  at  the  same 
time  great  financiers.^  But  the  new  general  property  tax  went 
the  way  of  its  predecessors.  When  we  read  of  the  subterfuges 
and  evasions,  of  the  strenuous  efforts  on  the  part  of  the  state 
to  compel  the  listing  of  personalty  and  of  the  dismal  failure  of 
the  attempts,  we  seem  to  be  reading  the  present-day  reports  of 
American  commonwealth  assessors  or  comptrollers.  Their  ex- 
perience was  precisely  the  same  as  ours.  In  1431  only  fifty- 
two  persons  paid  the  tax  on  trade  capital,  although  the  amount 
of  such  capital  must  have  been  immense.  And  in  1495  the  tax 
was  made  in  name,  what  it  had  long  been  in  fact,^ — a  tax  on 
immovables  only.  Personalty,  as  such,  was  henceforth  legally 
exempt.  The  general  property  tax  had  again  become  a  land  tax. 
Throughout  Europe  the  local  property  tax  also  has  become 
a  tax  on  real  estate.  In  England  the  whole  system  of  local 
taxation  is  based  on  the  poor  rate,  according  to  the  statute  of 
1601  which  mentioned  as  liable  to  the  tax  not  only  occupiers 
of  lands,  houses,  etc,,  but  every  inhabitant,  parson  and  vicar. 
The  tax  was  a  general  property  tax  levied  according  to  the 
ability  of  the  individual,  ad  statum  et  fadultates,  as  the  courts 
put  it.  At  first  land  was  assessed,  as  everywhere  else  at  the 
beginning,  simply  according  to  the  number  of  acres;  but  by 
the  time  of  William  III.,  rental  value  was  substituted  for  mere 
quantity  as  the  test  of  ability.  Since  personal  property  also 
was  taxable,  this  was,  however,  simply  a  general  property  tax. 
Yet  from  an  early  period  the  rule  was  adopted  that  all  personal 
property  liable  must  be  local,  visible  and  productive  of  a  profit.^ 
Thus  intangible  personalty,  tangible  personalty  kept  in  the 
owner's  hands,  earnings  from  personal  abilities,  and  profits 
from  moneys  invested  or  lent  at  interest  in  another  parish  were 
exempt  as  being  either  unproductive,  invisible,  or  not  possessing 

vol.  17  (1871)  and  the  book  of  Canestrini  quoted  in  the  next  note  but 
one. 

*  History  of  Florence,  iv.,  p.  14  (vol.  i.,  p.  181  of  Detmold's  translation). 

'Canestrini,  La  Sciema  e  VArte  di  Stato.  VImposta  svUa  Richezza 
Molnle  ed  Immobile  (1867),  i.,  pp.  108, 115,  321,  etc. 

'  In  1633  it  WBfl  decided  that  "the  assessments  are  to  be  according  to  the 
visible  estates,  real  and  personal,  of  the  inhabitants.''  Sir  Anthony  Earby's 
Case,  2  Bulstrode,  354. 
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a  local  situs}  The  only  property  not  excluded  by  these  condi- 
tions was  stock  in  trade,  but  it  was  not  until  the  industrial  revolu- 
tion toward  the  close  of  the  eighteenth  century  that  the  matter 
became  of  importance.  Lord  Mansfield  in  1775  showed  the 
impolicy  of  such  action;^  but  although  the  liability  of  stock  in 
trade  was  hotly  disputed,  it  was  afiirmed  by  Lord  Kenyon  in 
1795.^  The  results  were  doubly  disastrous  in  the  places  where 
it  was  tried:  the  early  success  of  the  experiment  led  the  justices 
of  the  peace  to  begin  that  improvident  method  of  poor  relief 
known  as  the  allowance  system;^  and  the  practice  of  rating 
stock  in  trade,  which  was  confined  to  the  old  clothing  district 
in  the  south  and  west  of  England,  resulted  in  the  rapid  decline 
of  the  ancient  staple  industry  and  a  transfer  of  the  business  to 
Yorkshire,  where  personalty  was  not  assessed.^  When  the 
principle  was  tested  in  another  district  in  1839,  the  courts  again 
upheld  the  practice.^  As  a  consequence,  a  law  was  passed  which 
exempted  personalty  from  taxation,^  but  it  was  powerless  to 
bring  the  trade  back  to  its  old  channels.  The  exempting  law 
was  enacted  for  only  a  year,  but  it  has  been  annually  renewed 
ever  since.^  Thus  for  the  last  half  century  the  local  property 
tax  in  England  has  been  legally  as  well  as  actually  a  tax  on  pro- 
ductive real  estate  alone.^ 

*  Report  of  the  Poor  Law  Commissioners  on  Local  TaxatioTiy  1843,  8vo 
edition  (1844),  p.  43  et  seq.y  and  especially  pp.  34-38.  This  contains  an 
excellent  histor>'  of  local  taxation  in  Great  Britain.  A  more  recent  work  is 
Edwin  Cannan,  The  History  of  Local  Rates  in  England^  1896  (2d  ed.,  1912). 

*  Rex  vs.  Ringwood,  1  Cowp.  326. 

*  Rex  vs.  Mast,  1  Bott.  204.  For  a  detailed  statement  of  the  case  see 
Appendix  A  to  the  Report  of  the  Poor  Law  Commissioners  on  Local  Taxa- 
tiony  1843,  nos.  35-94.  The  existence  of  the  general  property  tAX  can  still  be 
seen  in  1791.    Cf.  Rex  vs.  White,  4  T.  R.  771. 

*  By  the  Speenhamland  Act  of  1795.  See  First  Annual  Report  of  the 
Poor  Law  Commissioners,  1S35,  p.  207. 

*  Report  of  the  Poor  Law  Commissioners  on  Local  Taxation^  1843,  8vo  edi- 
tion, p.  38. 

*  Queen  vs.  Lumsdaine,  10  Adol.  and  Ellis,  157. 

'  3  and  4  Vict.,  chap.  89,  provided  that  it  should  not  be  lawful  "to  tax 
any  inhabitant  in  respo<»t  of  his  abihty  derived  from  profits  of  stock  in  trade 
or  any  other  property,"  except  ** lands,  houses,  tithes  impropriate,  propria- 
tions  of  tithes,  coal  mines,  or  saleable  underwoods.'* 

*  By  the  Expiring  Laws  Continuance  Act 

*  Thorold  Rogers,  Local  Taxation  j  especially  in  English  Cities  and  Towns, 
p.  16.  Cf.  also  Cannan,  op.  ci7.,  passim;  Noble,  Local  Taxation^  p.  58;  Pal- 
grave,  Local  Taxation  in  Great  Britain,  p.  78;  Goschen,  Reports  and  Speeches 
on  Local  Taxation,  p.  50;  Philhps,  "Local  Taxation  in  England  and  Wales," 
in  Probyn*s  Local  Government  and  Taxation  in  the  United  Kingdom,  p.  502; 
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Scotland  has  had  an  especially  mteresting  history  because  of 
its  later  industrial  development  and  of  the  consequent  survival 
of  the  old  system  almost  to  our  own  day.^  The  local  tax  in 
Scotland,  as  in  England,  originated  with  the  Poor  Act.  The 
earliest  law  providing  for  compulsory  in  lieu  of  voluntary  con- 
tributions was  the  Vagabound  Act  of  1574,  which  authorized 
the  elders  and  deacons  in  towns  and  the  headsmen  of  rural 
parishes  "by  their  good  discretion  to  tax  and  stent  the  whole 
inhabitants  of  the  parish  .  .  .  according  to  the  estimation  of 
their  substance."  ^  The  "stent-roU"  was  to  be  revised  yearly 
according  to  the  "increase  or  diminution  of  men's  goods  and 
substance."  In  1649  a  more  general  act  was  passed  empowering 
the  commissioners,  when  they  found  the  voluntary  contribu- 
tions inadequate,  to  stent  the  parishes  according  to  their  ability 
and  wealth.  In  all  these  matters  the  criterion  of  ability  was 
declared  to  be  the  "estates  and  conditions"  or  the  "goods  and 
substance  "  of  the  inhabitants.^  In  1663  the  important  change 
was  introduced  that  one  half  of  the  charge  was  to  be  assessed 
on  lands  and  only  the  other  half  on  the  inhabitants  according 
to  their  means  and  substance.  In  1692  this  was  made  a  general 
rule.^  For  a  long  time  the  tax  included  personal  estates  and 
even  the  income  of  professional  classes  and  artisans.^  In  the 
various  boroughs  and  parishes  the  practice  was  exceedingly 
diversified,  although  personal  property  in  most  cases  slipped  out 
of  the  assessment.  The  Act  of  1845  granted  wide  option  to 
the  parochial  boards.  Several  alterations  were  permitted, 
one  of  which  included  an  assessment  "upon  the  whole  inhabit- 
ants according  to  their  means  and  substance."  ®  By  1847  out 
of  558  parishes  that  used  their  rating  powers  only  71  employed 
the  method  of  means  and  substance,  the  great  mass  imposing 

Bilinski,  Die  Gemeindebesteuerung  und  deren  RefofnUy  p.  35  et  seq.  See  also 
Hedley,  Observations  on  the  Incidence  of  Local  Taxation  (1884),  who  opposes 
the  exemption  of  stock  in  trade  and  the  attempts  to  get  machinery  exempted 
from  ratability.  Cf.  G.  H.  Blunden,  Local  Taxation  and  Finance,  1895. 
Some  interesting  material  may  also  be  found  in  J.  J.  O'Meara,  Municipal 
Taxation  at  Home  and  Abroad^  1894.  The  best  works  on  the  legal  aspect  of 
the  question  are  Boyle  and  Davies,  The  Principles  of  Rating  practically 
considered f  1890;  Castle,  Law  and  Practice  of  Rating  (1895  and  later  edi- 
tions); E.  M.  Konstam,  RcUes  and  Taxes,  a  practical  guide,  1906;  W.  C. 
Ryde,  The  Law  and  Practice  of  Rating,  2d  ed.,  1904;  C.  A.  Webb,  Law  and 
Practice  of  Rating  and  Assessment,  1910. 

*  Cf.  especially  the  work  of  Turner,  cited  supra,  p.  49,  note  3. 

« Ilnd.,  p.  14.  » Ibid,  *  Ibid.,  pp.  21,  34. 

*  Ibid.,  p.  38.  •  Ibid.,  pp.  44-45. 
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the  tax  on  real  estate,  one-half  on  owners  and  one-half  on 
occupiers.  By  1860  out  of  752  parishes  only  25  used  the  "means 
and  substance"  method.  In  1861  the  Baxter  Act  abolished 
rating  on  means  and  substance  in  all  parishes  where  it  had  been 
introduced  since  1845.  A  very  few  parishes  retained  the  sys- 
tem by  right  of  usage  previous  to  1845,  the  last  to  maintain 
the  custom  being  Greenock,  where  it  continued  to  exist  accord- 
ing to  a  curiously  progressive  scale,  until  1880.^  The  system 
was  abolished  because  it  was  finally  realized  by  the  owners 
of  real  estate  that  the  exemption  of  personalty  really  increased, 
rather  than  diminished,  the  value  of  their  own  real  property.^ 
Thus  came  to  an  end  the  local  general  property  tax  in  Scotland. 
As  we  have  seen  above,^  it  was  only  a  few  years  more  before 
the  state  general  property  tax  followed  suit. 

History  thus  everywhere  teaches  the  same  lesson.  As  soon 
as  the  idea  of  direct  taxation  has  forced  itself  into  recognition, 
it  assumes  the  practical  shape  of  the  land  tax.  This  soon  de- 
velops into  the  general  property  tax  which  long  remains  the 
index  of  ability  to  pay.  But  as  soon  as  the  mass  of  property 
splits  up,  the  property  tax  becomes  an  anachronism.  The 
various  kinds  of  personalty  escape,  until  finally  the  general 
property  tax  completes  the  cycle  of  its  development  and  re- 
verts to  its  original  form  of  the  real  property  tax.  The  property 
tax  in  the  United  States  is  simply  one  instance  of  this  universal 
tendency;  it  is  not  an  American  invention,  but  a  relic  of  mediae- 
valism.  In  substance,  although  not  in  name,  it  has  gone  through 
every  phase  of  the  development,  and  any  attempt  to  escape 
the  shocking  evils  of  the  present  by  making  it  a  general  prop)- 
erty  tax  in  fact  as  well  as  in  name  is  foredoomed  to  failure. 
The  general  property  tax  as  the  chief  source  of  revenue  is  im- 
possible in  any  complicated  social  organism.  Mediaeval  methods 
cannot  succeed  amid  modem  facts 

V.  Theory  of  the  General  Property  Tax 

While  it  is  generally  confessed  that  the  property  tax,  as 
^ministered  in  the  United  States,  is  a  failure,  it  is  sometimes 
contended  that  if  thoroughly  executed  it  would  be  a  just  tax.  ^ 

1  Ibid.,  pp.  48-49.  » Ibid.,  p.  52.  '  Supra,  p.  50. 

*  "While  there  is  no  fairer  or  better  mode  of  taxation  than  the  (id  valorem 
system  properly  and  justly  administered,  there  is  none  more  oppressive  or 
unjust  and  unequal  when  loosely  or  imperfectly  executed."  Report  of  the 
ComplroHer-General  of  Georgia,  1894,  p.  5. 
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The  theory  of  the  general  property  tax  designed  as  the  sole  or 
principal  source  of  state  and  local  revenue,  as  set  forth  in  almost 
all  our  state  constitutions,  is  held  to  be  correct  in  principle. 
Is  this  true? 

In  the  first  place  we  must  disabuse  ourselves  of  the  idea 
that  property,  as  such,  owes  any  duty  to  pay  taxes.  The  state 
has  direct  relations  not  with  property,  but  with  persons.  It 
is  the  individual  who,  from  the  very  fact  of  his  existence  within 
the  state,  is  under  definite  obligations  toward  the  state,  of 
which  the  very  first  is  to  protect  and  support  it.  The  state, 
indeed,  can  exist  without  the  particular  individual,  but  the 
individual  cannot  exist  without  the  state.  Every  civilized 
community  professes  to  tax  the  individual  according  to  his 
ability  to  pay,  which  may,  indeed,  be  measured  by  his  prop- 
erty or  by  any  other  standard.  In  the  last  instance,  however, 
it  is  the  individual  who  really  owes  this  duty. 

But  is  property  the  true  test  of  ability?  In  primitive  com- 
munities it  is  to  a  certain  extent.  Every  freeman  is  a  proprietor, 
and  all  are  supported  by  the  produce  of  the  land.  Comparative 
equality  of  wealth  gives  comparative  equality  of  opportunity, 
and  the  finer  differences  In  ability  to  pay  are  not  yet  recognized. 
In  the  early  stages  of  society  property  is  indeed  a  rough  test 
of  ability. 

But  a  change  soon  sets  in.  As  society  differentiates,  classes 
arise  who  support  themselves  not  from  their  property,  but  from 
their  earnings.  Manifestly  he  who  earns  a  salary  cannot  be 
declared  entirely  devoid  of  ability  to  pay,  as  compared  with  one 
who  receives  the  same  amount  as  interest  on  a  principal,  or  as 
profits  on  property.  Moreover,  the  productiveness  of  property 
becomes  a  controlling  element  in  calculating  the  owner's  ability. 
Of  two  factory  owners,  one  may  be  running  full  time  and  making 
large  profits;  the  other  may  be  compelled  to  keep  his  factory 
closed,  earning  nothing.  Of  two  landowners,  one  may  employ  im- 
proved processes  and  enjoy  a  large  product;  the  other,  although 
on  equally  valuable  land,  may  suffer  climatic  reverses  and 
produce  far  less.  Of  two  capitalists,  one  may  invest  his  property 
so  as  to  obtain  large  proceeds;  the  other  may  put  an  equal 
amount  into  an  enterprise  which  yields  very  little.  It  is  plainly 
incorrect  to  say  that  the  ability  in  these  cases  varies  with  the 
property.  The  test  of  ability  is  shifted  from  property  to 
product,  proceeds  or  earnings. 

The  truth  of  this  principle  is  faintly  recognized  in  the  legis- 
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lation  of  all  countries  one  step  removed  from  the  primitive  tax 
system.  Its  application  can  be  seen  in  some  of  the  mediaeval 
town  taxes,  where  the  earnings  of  the  artisans  and  tradesmen 
were  taxable,  as  evidences  of  ability  or  faculty,  side  by  side  with 
the  property  of  others.  It  can  be  seen  also  in  various  attempts 
of  mediaeval  states  to  tax  the  proceeds  or  rents  of  land,  the 
salaries  of  officials  and  the  products  of  individual  exertion.  In 
like  manner,  it  can  be  seen  in  the  early  legislation  of  the  Ameri- 
can colonies.  Thus  the  law  tax  of  1634  in  Massachusetts  Bay 
provided  for  the  assessment  of  each  man  "according  to  his 
estate  and  with  consideration  of  all  other  his  abilityes  what- 
soever." The  measure  of  ability,  however,  was  still  property, 
as  appears  from  the  provision  of  1635  that  "all  men  shall  be 
rated  for  their  whole  abilitie,  wheresoever  it  lies.*'  By  1646,  the 
glimmering  of  the  new  idea  is  seen;  for  the  law  now  provides 
not  only  for  rating  of  all  "estates,  both  real  and  personal,"  but 
also  for  the  taxation  of  "manual  persons  and  artists,"  who 
"are  to  be  rated  for  returns  and  gains  proportionable  unto  other 
men  for  the  produce  of  their  estates."  In  other  words,  not  only 
property  but  product  was  taken  inte  accoimt.  In  many  of  the 
other  American  colonies,  also,  the  profits  of  certain  classes  were 
taxable  like  the  produce  of  estates,  by  what  was  known  as  the 
faculty  tax  or  the  assessment  on  the  faculty.^  We  see,  there- 
fore, how  wide  of  the  mark  is  the  statement  that  the  system 
which  the  Americans  instinctively  adopted  was  "the  equal 
taxation  of  property,  the  non-taxation  of  labor." 

In  the  colonies,  indeed,  these  laws  mark  only  the  first  faint 
attempts  te  substitute  product  for  property  as  the  basis  of 
taxation.  Later  on,  the  distinction  was  lost  sight  of  and  the 
attempt  abandoned.  But  in  Europe  the  development  con- 
tinued and  the  basis  of  the  tax  system  was  changed  from  prop- 
erty te  product.  Thus  taxes  on  land,  houses,  wages,  salaries, 
interest,  profits,  efc.,  gradually  supplanted  the  property  tax,  and 
formed  a  more  or  less  complete  system  based  on  product.  In 
modem  societies,  as  we  have  seen,  the  basis  of  taxation  has 
very  recently  again  shifted  from  product  te  income.  The 
point  here  to  be  noticed  is  that  throughout  all  Europe  the 
mediaeval  basis  of  taxation — ^the  mass  of  property — ^was  aban- 
doned because  it  no  longer  corresponded  te  the  demands  of  jus- 
tice.   The  property  tax  is  theoretically  unjust  because  property 

*  For  the  details  of  this  development  sec  Scligman,  The  Income  Tax^  1911, 
367  c/  8eq. 
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no  longer  measures  the  ability  to  pay — because  property  has 
been  replaced  by  product  as  an  index  to  faculty. 

This  is  the  reason  for  the  failure  of  the  property  tax.  It 
has,  indeed,  been  contended  by  some,  as,  for  instance,  by  Presi- 
dent Walker,  that  the  fatal  defect  of  the  property  tax  consists 
in  its  constituting  a  penalty  on  savings.^  This  criticism  seems 
to  be  questionable,  for  the  same  objection  would  attach  to  any 
tax  based  on  income  just  so  far  as  income  exceeds  expendi- 
tures. An  income  tax  on  the  surplus  is  equally  a  tax  on  sav- 
ings. There  is  no  difference  in  this  respect  between  a  property 
tax  and  this  portion  of  an  income  tax.  The  only  logical  con- 
elusion  from  this  objection  to  the  property  tax  is  a  tax  on  ex- 
pense. If  we  wish  to  avoid  taxing  savings,  we  must  tax  only 
expenditure.  And  yet  President  Walker  correctly  opposes  the 
expense  tax  as  the  most  unjust  of  all.  The  property  tax  is  un- 
just, not  because  it  is  a  penalty  on  savings,  but  because  prop- 
erty is  no  longer  a  measure  of  ability. 

There  is  not  a  single  scientist  of  note  who  upholds  the  prop- 
erty tax  as  the  sole  or  chief  direct  contribution.  Some  of  the 
German  writers  on  finance  do,  indeed,  advocate  a  general  prop- 
erty tax,  but  simply  as  a  subordinate  supplement  to  all  existing 
direct  taxes,^  and  mainly  as  an  adjunct  to  the  income  tax,  in 
order  to  tax  income  from  property  more  than  professional  or 
individual  earnings.  These  writers,  however,  overlook  the 
fact  that  the  same  result  may  be  attained  by  making  a  differ- 
ence in  the  rate  of  the  income  tax,  as  in  Italy.  Above  all,  the 
continental  countries  have  been  so  long  exempt  from  the  gen- 
eral property  tax  that  the  European  writers  have  given  it  very 
little  attention,  have  forgotten  its  shortcomings  and  have  failed 
to  analyze  its  inherent  defects. 

One  other  argument  of  somewhat  more  weight  is  sometimes 
advanced  in  favor  of  the  property  tax,  viz,j  that  under  any 
other  system  improductive  property,  like  jewellery,  art  collec- 
tions, unimproved  lands,  ete.,  would  be  exempt.  This  con- 
sideration at  its  best  does  not  justify  a  general  property  tax, 
but  a  tax  on  special  kinds  of  property.  Entirely  apart  from 
the  impolicy  of  taxing  art  collections,  or  the  impossibility  of 

>  PolitiecH  Science  Quarterly,  vol.  iii.  (1888),  p.  3. 

»(?f.  Gustav  Cohn,  Finammssenschafly  §  475:  "Neben  der  Erwerbsbe- 
steuerung  bieibt  fUr  die  Besitzbesteuerung  heute  nur  cin  beschranklor  Raum 
Ubrig/'  See  the  English  translation,  p.  56t):  "The  taxation  of  earnings  as 
it  exists  to-day  leaves  but  scant  room  for  taxes  on  possessions." 
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discovering  jewellery,  or  the  utter  insignificance  of  this  kind  of 
property  when  compared  with  the  total  national  wealth,  the 
argument  is  defective.  The  conversion  of  capital  into  unpro- 
ductive wealth  of  itself  destroys  the  revenue,  which  is  the  only 
true  fund  for  the  payment  of  taxes.  It  is  undeniable  that  if 
the  property  were  productive,  and  if  the  tax  were  levied  on  the 
product,  the  owner  would  pay  a  larger  sum.  But  on  the  other 
hand,  his  revenue  would  be  still  greater  and  his  annual  sur- 
plus above  the  tax  would  constitute  an  ever-increasing  pro- 
ductive fund.  To  leave  unproductive  property  free  may  thus 
indeed  lessen  the  share  of  the  government,  but  seems  to  be 
nothing  more  than  justice  to  the  individual.  His  renunciation 
of  revenue  diminishes  pro  tanto  his  tax-paying  ability.  It  is 
really  only  because  of  the  belief  that  the  possession  of  these 
articles  of  consumption  involves  an  expenditure  for  their  main- 
tenance, or  forms  an  indirect  proof  that  their  owner  is  able  not 
only  to  retain  these  articles  of  luxury,  but  also  to  live  in  com- 
fort on  his  income,  that  we  attempt  to  tax  this  kind  of  property. 
In  other  words,  just  as  relative  expenditures  of  certain  kinds 
afford  a  rough  criterion  of  a  man's  income,  because  his  stand- 
ard of  living  usually  bears  a  fairly  definite  relation  to  his  income, 
so  the  taxation  of  special  articles  of  property  may  really  be  con- 
sidered an  indirect  way  of  getting  at  relative  revenue.  But 
precisely  because  it  is  very  rough  and  indirect,  it  is  in  the  main 
unsatisfactory. 

The  great  element  of  reason  in  the  demand  for  the  taxation 
of  unproductive  property  is  to  be  found  in  the  assessment  of 
real  estate.  It  is  an  undoubted  fact  that  real  estate  is  often 
held  for  speculative  purposes,  and  that  it  is  the  duty  of  the 
community  not  to  encourage  such  speculation  by  exempting 
vacant  lands  from  taxation.  The  owner  expects  to  reap  from 
the  future  value  of  the  land,  whether  he  sells  or  keeps  it,  a  sum 
more  than  sufficient  to  recompense  him  for  his  outlay  and  inter- 
vening loss  of  interest  and  profit.  He  is  prospectively  earning 
an  annual  revenue  from  the  land,  whose  present  unproductive- 
ness is  technical  rather  than  real.  It  is  thus  perfectly  logical 
to  tax  unproductive  real  estate  even  though  the  basis  of  taxa- 
tion be  product  rather  than  property.  It  is  the  estimated, 
rather  than  the  actual,  product  that  is  taxed. 

But  even  granting  that  there  is  this  justification  for  a  tax  on 
certain  forms  of  unproductive  property,  it  would  not  strengthen 
the  case  for  a  general  property  tax.     At  best  it  would  simply 
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mean  that  the  tax  on  product  should  be  supplemented  by 
a  tax  on  certain  kinds  of  unproductive  property,  which  are 
really  prospectively  productive.  No  one  has  ever  objected  to  a 
real  estate  tax,  whether  it  be  levied  on  the  basis  of  value  or  of 
assumed  product.  But  a  real  estate  tax  is  not  a  general  property 
tax;  the  principle  of  the  real  estate  tax  does  not  signify  that 
property  in  general  should  be  made  the  test  of  ability  to  pay. 
We  may,  therefore,  still  assert  that  if  there  are  any  evils  arising 
from  the  absence  of  a  general  property  tax,  they  are  slight  when 
compared  to  the  evils  inseparable  from  its  existence. 

VI.  Conclusion 

From  the  preceding  survey  it  is  difficult  to  escape  the  con- 
clusion that  the  general  property  tax  as  the  main  source  of 
public  revenue  is  a  failure  from  the  triple  standpoint  of  history, 
theory  and  practice. 

^|io//>W/»n77^^^  the  property  tax  was  once  well-nigh  universal. 
Far  from  being  an  original  idea  which  the  Americans  instinc- 
tively adopted,  it  is  foimd  in  all  early  societies  whose  economic 
conditions  were  similar  to  those  of  the  American  colonies.  It 
was  the  first  crude  attempt  to  attain  a  semblance  of  equity, 
and  it  atrfirst  responded  roughly  to  the  demands  of  democratic 
justice.  Inacginmunity  mainly  agricultural,  the  property  tax 
was  not  ufisuited  to  the  social  conditions.  But  as  soon  as  com- 
mercial and  industrial  considerations  came  to  the  foreground 
in  national  or  municipal  life,  the  property  tax  decayed,  became 
a  shadow  of  its  former  self  and,  while  professing  to  be  a  tax  on 
all  property,  ultimately  turned  into  a  tax  on  real  property 
The  dispaiity  between  facts  and  appearances,  between  prac- 
tice and  theory,  almost  everywhere  became  so  evident  and 
engendered  such  misery,  that  the  property  tax  was  gradually 
relegated  to  a  subordinate  position  in  the  fiscal  system,  and  was 
at  last  completely  abolished.  All  attempts  to  stem  the  current 
and  to  prolong  the  tax  by  a  more  stringent  administration  had 
no  eflfect  but  that  of  injurious  reaction  on  the  morale  of  the  com- 
mimity.  America  is  to-day  the  only  great  nation  deaf  to  the 
warnings  of  history.  But  it  is  fast  nearing  the  stage  where  it, 
too,  will  have  to  submit  to  the  inevitable. 

Theoretically y  we  have  found  that  the  general  property  tax 
is  deficient  in  two  respects.  First,  the  theory  presupposes  that 
there  is  an  ascertainable  general  property — a  definite  surplus 
of  assets  over  liabilities.    In  primitive  social  conditions  this  is 
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true;  there  is  a  composite  mass  of  property,  because  there  is  no 
industrial  differentiation.  But  in  the  modern  age  property  is 
split  up  into  a  hundred  elements,  so  that  if  we  attempt  to  tax 
each  element  separately,  it  is  often  impossible  to  decide  from 
which  category  deductions  are  to  be  made  for  indebtedness. 
An  individual,  for  instance,  owes  more  on  his  book  accounts 
than  is  due  to  him.  Granting  that  he  therefore  pays  no  tax 
on  his  book  accounts,  shall  he  be  permitted  to  deduct  this  sur- 
plus of  debt  from  the  value  of  his  real  estate?  This  is  mani- 
festly inadmissible.  And  yet  unless  this  is  done  he  is  taxed  not 
on  his  property,  but  on  his  surplus  of  debt — ^not  on  his  real 
assets,  but  on  what  he  owes;  not  on  his  ability,  but  on  his 
liability.  The  theory  of  the  property  tax  is  not  carried  out; 
and  it  cannot  be  carried  out  because  the  conditions  of  the 
theory  fail.  The  general  mass  of  property  has  disappeared,  and 
with  it  vanishes  the  foundation  of  the  general  property  tax. 

Secondly,  the  property  tax  is  faulty,  because  property  is 
no  longer  a  criterion  of  faculty  or  tax-paying  capacity.  Two 
equal  masses  of  property  may  be  imequally  productive,  and 
hence  unequally  affect  the  margin  of  income  from  which  the 
public  contributions  are  paid.  The  standard  of  ability  has 
been  shifted  from  property  to  product;  the  test  now  is  not  the 
extent,  but  the  productivity,  of  wealth.  And  since  revenue  is  a 
better  index  than  wealth,  the  vast  class  of  earnings  derived 
not  from  property  but  from  exertion  is  completely  and  imjusti- 
fiably  exempted  by  the  taxation  of  property  alone.  The  theory 
of  the  property  tax  again  fails  because  the  conditions  of  the 
theory  have  disappeared. 

Practicallyy  the  general  property  tax  as  actually  admin- 
s  istered  is  beyond  all  doubt  one  of  the  worst  taxes  known  in  the 
civilized  world.  Because  of  its  attempt  to  tax  intangible  as 
well  as  tangible  things,  it  sins  against  the  cardinal  rules  of  uni- 
formity, of  equality  and  of  universality  of  taxation.  It  puts 
a  premium  on  dishonesty  and  debauches  the  public  conscience; 
it  reduces  deception  to  a  system,  and  makes  a  science  of  knavery; 
it  presses  hardest  on  those  least  able  to  pay;  it  imposes  double 
taxation  on  one  man  and  grants  entire  immimity  to  the  next. 
In  short,  the  general  property  tax  is  so  flagrantly  inequitable, 
that  its  retention  can  be  explained  only  through  ignorance  or 
inertia.  It  is  the  cause  of  such  crying  injustice  that  its  altera- 
tion or  its  abolition  must  become  the  battle  cry  of  every  states- 
man and  reformer. 
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CHAPTER  III 

THE   SINGLE   TAX 

Among  the  projects  for  social  and  tax  reform,  few  have  been 
more  earnestly  and  enthusiastically  supported  than  the  single 
tax.  Many  persons,  however,  have  only  a  faint  idea  of  what  the 
project  really  is;  while  others  have  been  so  influenced  by  the 
alluring  arguments  of  its  advocates,  that  they  have  not  troubled 
themselves  to  investigate  the  problem  from  the  standpoint  of 
modern  economic  science.  Let  us  attempt,  in  the  following 
pages,  to  explain  the  nature  of  the  single  tax  and  to  consider 
critically  the  arguments  that  are  conmionly  urged  in  its  fa\or. 

I.  What  is  the  Single  Tax? 

In  the  first  place,  the  single  tax  denotes,  as  its  name  implies, 
the  only  tax,  the  exclusive  tax,  the  tax  on  some  one  class  of 
things.  The  idea  that  the  wants  of  the  state  may  be  supplied 
by  such  a  tax  is  not  a  new  one.  During  the  seventeenth  and 
eighteenth  centuries,  a  band  of  reformers  in  England  as  well 
as  on  the  continent  put  forward  the  idea  of  a  single  tax  on  ex- 
pense.^ So  many  of  the  privileged  classes  had  succeeded  in 
securing  exemption  from  the  various  direct  taxes,  that  it  was 
hoped  to  realize  a  substantial  universality  of  taxation  by  taxing 
everybody  on  his  expenditure;  and  since  it  was  supposed  that 
this  tax  could  be  evaded  by  no  one,  it  was  for  a  time  very  popular. 
Later  on  in  the  eighteenth  century  there  was  a  party  in  Eng* 
land  whose  motto  was  a  single  tax  on  houses.^  Again,  at  the 
beginning  of  the  nineteenth  century  the  experience  of  England 
with  the  income  tax  led  a  number  of  writers  on  the  continent 
to  advance  the  plan  of  a  single  tax  on  incomes.^  Toward  the 
middle  of  the  century,  again,  a  single  stamp  tax  was  advocated 

*  Supra t  p.  8. 

*  Cf.  Seligman,  The  Shifting  and  Incidence  of  Taxation,  3d  ed.,  1910,  pp. 
89-95. 

'  For  the  German  advocates  of  this  single  tax  see  Seligman,  The  Income 
Tax,  1911,  pp.  231-236. 
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in  France,^  and  a  generation  later,  the  project  of  a  single  tax  on 
capital  was  enthusiastically  advocated  not  by  socialists,  but  by 
conservative  reformers.^  The  single  tax  proclaimed  by  Henry 
George  is  thus  simply 'the  last  of  many  similar  schemes  that  have 
been  propounded;  and  it  is  not  improbable  that  after  it  has  dis- 
appeared economists  of  the  future  will  be  occupied  in  dealing 
with  yet  another  form  of  single  tax. 

The  present  scheme  is  a  single  tax  on  land  values — that  is, 
a  tax  on  the  value  of  the  bare  land  irrespective  of  the  buildings 
or  other  improvements  in  or  on  the  land.  Curiously  enough 
the  taxation  of  land  has  been  supported  by  two  lines  of  argument 
which  are  fundamentally  opposed.  Thus  about  a  generation  ago 
Mr.  Isaac  Sherman,  an  eminent  citizen  of  the  city  of  New  York, 
proposed  a  plan  by  which  all  state  and  local  taxes  at  least  were 
to  be  levied  on  real  estate.  Mr.  Sherman  and  his  followers  con- 
fessed that  taxes  ought  to  be  borne  by  the  whole  conmiunity. 
They  favored  the  taxation  of  land  on  the  theory  that  the  tax 
would  be  shifted  from  the  landowner  to  the  consumer,  and  would 
thus  be  diffused  throughout  the  community.  As  every  one  is  a 
consumer,  each  would  in  the  end  bear  his  share  of  the  burden. 
The  tax  would,  moreover,  have  the  additional  merits  of  sim- 
plicity and  convenience. 

Many  people  to-day  declare  their  adhesion  to  a  tax  on  land 
for  this  reason.  But  it  is  remarkable  that  what  constitutes 
the  chief  advantage  of  the  tax  in  the  eyes  of  this  party  is  re- 
garded in  precisely  the  opposite  way  by  the  real  advocates 
of  the  single  tax  on  land  values.  Mr.  Sherman  said  that  the 
tax  on  real  estate  is  to  be  recommended  because  it  falls  only 
nominally  on  the  owner,  and  is  in  fact  shifted  to  the  consumer. 
Mr.  George  said  that  the  tax  on  land  values  will  stay  where  it 
is  put,  namely,  on  the  landowner,  and  that  it  is  to  be  recom- 
mended precisely  because  it  will  not  be  shifted  to  the  consumer. 
The  difference  between  the  two  theories  could  not  be  more 
fundamental. 

As  between  these  two  theories,  there  is  a  substantial  con- 
sensus of  opinion  among  economists  that  Mr.  George  is  correct. 
From  the  time  of  Ricardo,  it  has  been  well-nigh  imiversally  con- 
fessed that  a  tax  on  land  values,  i.e,  a  tax  on  economic  rent, 

^  Alexifi  Wilhehn,  Projet  (Timpdt  unique  universal  sur  la  fortune  puhlique, 
Paris,  1850. 

<  Especially  Mcnier  and  his  followers.  For  these  see  Seligman,  The  In- 
come  Tax,  1911,  p.  290. 
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will  fall  wholly  on  the  owner.^  This  is  precisely  the  reason  why 
the  scheme  is  advocated  by  the  single-taxers,  who  desire  to  tax 
.the  landowner  out  of  existence — to  take  away  from  the  owner 
of  the  land  all  his  revenue  rights  in  the  land.  The  essential 
antagonism  between  the  two  schemes,  therefore,  cannot  be 
/  emphasized  too  strongly.  The  one  desires  a  land  tax  because 
it  will  be  borne  by  the  whole  community;  the  other  desires  a 
tax  on  land  values  because  it  will  be  borne  not  by  the  whole 
conmiunity,  but  by  a  particular  class.  Yet  many  persons  who 
really  favor  the  former  theory  mistakenly  give  their  adhesion  to 
the  latter.  There  are  many  self-styled  single-taxers  who  simply 
beHeve  that  a  land  tax  is  the  most  convenient  of  all  methods  for 
securing  the  desired  equality  of  burden.  In  reality,  there  is  no 
kinship  between  them  and  the  single-taxers  proper.  Mr.  George 
warns  us  not  to  confuse  a  tax  on  land  with  a  tax  on  land  value. 
Another  point  which  needs  especial  emphasis  is  the  distinc- 
tion to  be  observed  between  the  single  tax  and  a  tax  on  land 
values.  The  single  tax  with  which  we  have  to  deal  is  indeed  a 
tax  on  land  values,  but  a  tax  on  land  values  is  not  necessarily 
a  single  tax.  The  essential  feature  of  the  single  tax  is  the 
singleness  of  the  tax — the  demand  for  the  abolition  of  all  other 
taxes  and  the  substitution  of  a  tax  on  land  values.  This  is 
something  quite  different  from  the  demand  for  a  tax  on  land 
values  as  a  supplement  to  other  taxes.  The  addition  in  recent 
years  of  a  tax  on  land  values  to  the  tax  systems  of  various 
countries  must  not  be  interpreted  to  be  an  acceptance  of  the 
single-tax  philosophy.  The  more  modem  advocates  of  the 
"single  tax  limited,^'  i.  e.  a  local  tax  on  land  values  plus  a  state 
tax  on  corporations,  plus  perhaps  a  national  income  tax  are 
really  not  single-taxers  at  all.  The  distinction  between  the 
single  tax  and  a  tax  on  land  values  is  of  fundamental  importance, 

II.  The  General  Theory 

The  general  economic  theory  on  which  the  demand  for  the 
single  tax  is  based  may  be  summed  up  in  a  few  words.  Land  is 
the  creation  of  God;  it  is  not  the  result  of  any  man's  labor;  no 
one,  therefore,  has  a  right  to  own  land.  Increase  in  the  value 
of  land  is  due  mainly  to  the  growth  of  the  conmiunity;  like  the 
land  itself,  it  is  not  the  result  of  any  individual  effort;  it  is  an 
unearned  increment  which  properly  belongs  to  society.    More- 

*  See  Scligman,  The  Shifting  and  Incidence  of  Taxation^  3d  ed.,  1910, 
pp.  281-287. 
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over,  private  property  in  land  is  undoubtedly  the  cause  of  all 
social  evils.  It  therefore  becomes  the  duty  of  the  government 
to  take  what  rightfully  belongs  to  the  whole  community.  Every 
one  may  still  retain  the  result  of  his  own  labor;  but  the  value 
of  the  bare  land,  the  economic  rent,  must  be  taken  for  the  state. 
In  this  way,  and  in  this  way  alone,  can  the  social  problem  be 
solved.  The  consequences  are  epitomized  as  follows  in  the 
platform  of  the  Single  Tax  League:  **It  would  solve  the  labor 
problem,  do  away  with  involuntary  poverty,  raise  wages  in  all 
occupations  to  the  full  earnings  of  labor,  make  over-production 
impossible  until  all  human  wants  ;ire  satisfied,  render  labor- 
saving  inventions  a  blessing  to  all,  and  cause  such  an  enormous 
production  and  such  an  equitable  distribution  of  wealth  as 
would  give  to  all  comfort,  leisure,  and  participation  in  the  ad- 
vantages of  an  advancing  civilization.*' 

This  is  an  inviting  prospect.  It  is  not  so  much  a  method  of 
tax  reform,  as  a  panacea  for  human  ills,  that  is  here  set  forth. 
It  would  be  interesting  to  discuss  this  fine  fabric  of  the  ideal. 
But  we  must  be  more  modest  and  confine  our  attention  to  the 
scheme  primarily  as  a  practical  method  of  tax  reform. 

In  order  to  attain  a  basis  for  tliis  discussion,  it  is  necessary 
to  allude  to  the  two  fundamental  doctrines  on  which  the  plan 
is  founded.  The  first  is  the  imderlying  theory  of  private 
property;  the  second  is  the  theory  of  the  relation  of  the  individ- 
ual to  the  public  purse. 

In  the  first  place,  the  single-tax  theory  of  property  is  the 
labor  theory — the  theory  that  individual  human  labor  con- 
stitutes the  only  clear  title  to  property.  It  would  be  interesting, 
were  there  space,  to  trace  the  genesis  of  this  doctrine.  The 
Romans,  as  is  well  known,  had  an  entirely  different  theory — 
the  occupation  theory,  based  on  the  right  of  the  first  occupant. 
Against  this  rather  brutal  doctrine,  which  in  the  early  middle 
ages  paved  the  way  for  intolerable  abuses,  the  philosophers 
advanced  the  labor  theory,  hoping  thereby  to  bring  about  a 
reform  in  actual  institutions.  The  labor  theory  went  hand  in 
hand  with  the  doctrine  of  natural  rights,  which  was  the  result 
of  an  earnest  attempt  to  abolish  the  abuses  of  the  ancien  rigime, 
and  which  came  to  a  climax  in  the  eighteenth  century.  Modern 
jurisprudence  and  modem  political  philosophy,  however,  have 
incontestably  proved  the  mistake  underlying  this  assumption 
of  natural  law  or  natural  rights.  They  have  shown  that  natural 
law  is  simply  the  idea  of  particular  thinkers  of  a  particular  age  of 
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what  ought  to  be  law.  These  particular  thinkers,  indeed,  often 
influence  the  social  consciousness,  as  they  in  turn  are  influenced 
by  it,  so  that  natural  law  may  be  called  law  in  the  making.  But 
at  any  given  time  it  represents  simply  an  ideal.  Whether  that 
ideal  will  approve  itself  to  society  depends  on  a  variety  of  cir- 
cumstances, but  chiefly  on  the  question  whether  society  is 
prepared  for  the  change.  Just  as  the  modem  theory  of  juris- 
prudence is  sociological  in  character,  so  also  the  modem  theory 
of  property  may  be  called  the  social  utility  theory.^ 

The  social  utility  theory  says  that  just  as  all  law,  all  order  and 
all  justice  are  the  direct  outgrowths  of  social  causes,  and  just 
as  private  ethics  is  nothing  but  the  consequence  of  social  ethics, 
so  private  property  is  to  be  justified  simply  by  the  fact  that  it 
is  the  last  stage  of  a  slow  and  painful  social  evolution.  At  the 
outset,  property,  and  especially  property  in  land,  was  largely 
owned  in  common.  It  was  only  through  the  gradual  progress  of 
economic  and  social  forces  that  private  property  came  to  be 
recognized  as  tending  on  the  whole  to  further  the  welfare  of 
the  entire  community.  The  social  utility  theory  does  not,  of 
course,  mean  that  what  has  once  been  must  alwajrs  be.  It  is 
not  a  reactionary  doctrine  which  looks  upon  all  that  is  as  good. 
It  simply  maintains  that  the  burden  of  proof  is  always  upon 
the  party  urging  the  change;  and  that  when  the  change  ad- 
vocated is  a  direct  reversal  of  the  progress  of  centuries,  and 
a  reversion  to  primitive  conditions  away  from  which  all  history 
has  travelled,  the  necessity  for  its  absolute  proof  becomes  far 
stronger.  The  nationalization  of  land  is  a  demand  which,  in 
order  to  win  general  acceptance,  must  be  based  on  theories 
independent  of  the  doctrine  of  natural  rights. 

Even  though  we  accept  the  theory  of  natural  rights,  we  need 
not  therefore  accept  the  single  tax.  If  it  is  said  that  the  value 
of  land  is  the  work  of  the  community,  and  that  in  consequence 
every  one  has  a  natural  right  to  it,  how  can  we  logically  deny 
that  the  value  of  any  so-called  product  is,  at  least  partly,  the 
work  of  the  community?  Mr.  George  bases  his  defence  of  private 
property  in  commodities  other  than  land  on  the  labor  theory. 
Yet  individual  labor,  it  may  be  said,  has  never  by  itself  prodiiced 
anything  in  civilized  society.    Take,  for  example,  the  workman 

'  For  a  good  exposition  of  the  insufficiency  of  the  doctrine  of  natural 
rights,  a  discussion  of  which  would  be  out  of  place  here,  the  reader  is  referred 
to  Ritchie,  Natural  Rights^  1895;  and,  with  special  reference  to  the  land 
question,  to  Huxley's  essay  on  "Natural  Rights,"  in  his  Collected  Essays. 
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fashioning  a  chair.  The  wood  has  not  been  produced  by  him;  it 
is  the  gift  of  nature.  The  tools  that  he  uses  are  the  result  of  the 
contributions  of  others;  the  house  in  which  he  works,  the  clothes 
he  wears,  the  food  he  eats  (all  of  which  are  necessary  in  civilized 
society  to  the  making  of  a  chair),  are  the  result  of  the  contribu- 
tions of  the  community.  His  safety  from  robbery  and  pillage — 
nay,  his  very  existence — ^is  dependent  on  the  ceaseless  co- 
operation of  the  society  about  him.  How  can  it  be  said,  in  the 
face  of  all  this,  that  his  own  individual  labor  wholly  creates 
anything?  If  it  be  maintained  that  he  pays  for  his  tools,  his 
clothing  and  his  protection,  it  may  be  answered  that  the  land- 
owner also  pays  for  the  land.  Nothing  is  wholly  the  result  of  un- 
aided individual  labor.  No  one  has  a  right  to  say:  This  belongs 
absolutely  and  completely  to  me,  because  I  alone  have  produced 
it.  Society,  from  this  point  of  view,  holds  a  mortgage  on  every- 
thing that  is  produced.  The  socialists  have  been  in  this  respect 
more  logical;  and  that  perhaps  explains  why  the  movement  to 
which  Mr.  George  gave  such  an  impetus  in  England  and  else- 
where is  fast  changing  from  one  in  favor  of  land  nationalization 
into  one  for  nationalization  of  all  means  of  production.  The 
socialbts,  indeed,  as  well  as  Mr.  George,  are  in  error,  because 
the  premises  of  each  are  wrong.  It  is  not  the  labor  theory,  but 
the  social  utiUty  theory,  which  is  the  real  defence  of  private 
property.  But  if  we  a<5cept  the  premises  of  the  single-taxers,  we 
are  inevitably  impelled  to  go  further  than  they  do.  The  dif- 
ference between  property  in  land  and  property  in  other  things 
is  from  the  standpoint  of  individual  versus  social  effort  simply 
one  of  degree,  not  of  kind. 

The  other  fundamental  doctrine  of  the  advocates  of  the  single 
tax  is  the  theory  of  benefit, — the  doctrine  that  a  man  ought  to 
contribute  to  public  burdens  in  proportion  to  the  benefits  that 
he  receives.  The  theory  is  that,  since  the  individual  gets  a 
special  advantage  from  the  community  in  the  shape  of  imearned 
increment,  he  ought  to  make  some  recompense.  To  this  con- 
tention, two  answers  may  be  made:  first,  that  the  benefit  theory 
of  taxation  is  inadequate;  and  second,  that,  even  if  it  were  true, 
it  would  not  support  the  single  tax.  Let  us  take  up  these  in  turn. 

It  is  pointed  out  in  another  chapter  that  the  payments  made 
by  the  individual  to  the  government  are  exceedingly  diverse 
in  character.^  Where  the  government  acts  simply  as  a  private 
individual,  in  performing  certain  services  for  the  citizen,  the 

*  Infraj  chap.  xiv. 
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payment  is  a  price.  It  is  a  case  of  do  ut  facias.  The  govern- 
ment does  something;  the  individual  gives  something.  Again, 
even  after  common  interests  have  developed,  the  individual 
may  ask  the  government  to  do  some  particular  thing  for  him, 
to  confer  some  privilege  upon  him.  He  may  wish  to  get  mar- 
ried or  to  run  a  cab.  For  this  particular  privilege  it  is  perfectly 
proper  that  the  government  should  make  a  charge — known  in 
modem  times  as  a  fee  or  toll.  Again,  the  government  may  be 
at  considerable  expense  in  laying  out  a  new  street,  the  result 
of  which  will  be  to  enhance  the  value  of  a  particular  plot  of 
ground.  There  is  here  no  reason  why  the  government  should 
not  demand  that  the  owner  of  this  plot  should  defray,  at  all 
events  in  part,  the  cost  of  this  improvement.  This  is  called  a 
special  assessment.  In  all  these  cases  the  individual  receives 
an  undeniable,  special  benefit  as  the  result  of  a  special  expendi- 
ture made,  or  privilege  conferred,  by  the  government.  The 
principle  of  give  and  take,  therefore,  is  applicable. 

On  the  other  hand,  there  are  certain  actions  of  the  govern- 
ment which  interest  the  whole  community,  and  from  which 
the  individual  receives  no  benefit,  except  what  accrues  to  him 
incidentally  as  a  member  of  the  conmiunity.  If  the  govern- 
ment undertakes  a  war,  no  one  citizen  is  benefited  more  than 
another.  If  the  government  spends  money  for  instituting  a 
public  school  system,  for  erecting  tribunals,  or  for  preserving 
the  public  health,  it  cannot  be  claimed  that  any  one  individual 
receives  a  measurable,  special  benefit;  all  are  equally  interested 
in  good  government.  When  payment  is  made  for  these  general 
expenditures — and  such  a  payment  is  called  a  tax — ^the  proper 
principle  of  contribution  is  no  longer  that  of  benefits  or  of 
give  and  take,  but  of  ability,  faculty,  capacity.  Every  man 
must  support  the  government  to  the  full  extent,  if  need  be,  of 
his  ability  to  pay.  He  does  not  measure  the  benefits  of  state 
action  to  himself  first,  because  these  benefits  are  quantitatively 
unmeasurable;  and  secondly,  because  such  measurement  im- 
plies a  decidedly  erroneous  conception  of  the  relation  of  the 
individual  to  the  modem  state. 

At  one  time  the  doctrine  of  benefit  had  a  relative  justification. 
Two  centuries  ago,  when  the  absolute  rulers  of  central  Europe 
loaded  down  their  subjects  with  grievous  burdeas  and  devoted 
the  profits  to  their  own  petty  pleasures — ^when  in  France,  for 
example,  the  peasant  was  taxable  d  merd  et  muiricorde  of 
the  nobility — it  was  natural  that  a  school  should  arise  to  pro- 
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test  and  to  proclaim  the  principle  of  benefits.  Their  argument 
was  that  as  the  state  protects  everybody,  everybody  is  under  a 
duty  to  pay  taxes;  in  other  words,  their  plea  was  for  universal- 
ity of  taxation.  This  was  a  distinct  step  in  advance.  Later  on, 
however,  the  doctrine  was  stretched  to  assert  that  everybody 
should  pay  in  proportion  to  benefits  received,  with  the  implica- 
tion that  if  the  state  could  not  be  proved  to  confer  any  special 
benefit  on  the  individual,  he  should  not  be  held  to  pay  any- 
thing. 

As  thus  extended,  the  theory  has  been  rejected  by  well-nigh 
all  the  thinkers  of  the  last  fifty  years.  It  is  now  generally 
agreed  that  we  pay  taxes  not  because  the  state  protects  us,  or 
because  we  get  any  benefits  from  the  state,  but  simply  because 
the  state  is  a  part  of  us.  The  duty  of  supporting  and  pro- 
tecting it  is  bom  with  us.  In  civilized  society  the  state  is  as 
necessary  to  the  individual  as  the  air  he  breathes;  unless  he  re- 
verts to  stateless  savagery  and  anarchy  he  cannot  live  beyond 
its  confines.  His  every  action  is  conditioned  by  the  fact  of  its 
existence.  He  does  not  choose  the  state,  but  is  bom  into  it; 
it  is  interwoven  with  the  very  fibres  of  his  being;  nay,  in  the 
last  resort,  he  gives  to  it  his  very  life.  To  say  that  he  supports 
the  state  only  because  it  benefits  him,  is  a  narrow  and  selfish 
doctrine.  We  pay  taxes  not  because  we  get  benefits  from  the 
state,  but  because  it  is  as  much  our  duty  to  support  the  state 
as  to  support  ourselves  or  our  family;  because,  in  short,  the 
state  is  an  integral  part  of  us. 

The  principle  of  benefit,  moreover,  would  lead  us  into  the 
greatest  absurdities.  If  we  accept  it,  we  must  apply  it  logic- 
ally; we  must  not  restrict  its  beneficent  workings  to  the  land- 
owner. As  has  been  pointed  out  in  another  place,  ^  the  poor 
man,  according  to  the  theory  of  benefit,  ought  to  be  taxed 
more  than  the  rich,  because  he  is  less  able  than  the  rich  man  to 
protect  himself.  It  is,  however,  needless  to  discuss  this  point 
because,  as  we  have  seen  in  a  previous  chapter,  so  far  as  the 
individual  is  concerned,  ability  to  pay  is  not  only  the  ideal 
basis  of  taxation,  but  the  goal  toward  which  society  is  steadily 
working.  It  lies  instinctively  and  unconsciously  at  the  bottom 
of  many  of  our  endeavors  at  reform.  When  we  say  that  in- 
direct taxes  are  often  unfair  to  laborers,  we  mean  that  they 
are  less  able  than  the  wealthier  portion  of  the  community  to 

*  Cf.  Seligman,  Progressive  Taxation  in  Theory  and  Practice,  2d  ed.,  1908, 
pp.  150-157. 
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pay  the  tax.  When  we  say  that  a  corporation  with  large  re- 
ceipts should  pay  more  than  one  with  small  receipts,  we  do 
so  because  we  know  that  its  ability  to  pay  is  greater.  The  prin- 
ciple of  benefit  is,  therefore,  not  the  basis  of  taxation.  It  is 
the  principle  away  from  which  all  modem  science  and  progress 
have  been  working.  It  is  founded  on  a  false  political  philos- 
ophy, and  it  can  result  only  in  a  false  political  economy. 

It  may  be  contended,  however,  that  the  doctrine  of  the  single- 
taxers  is  really  somewhat  different,  and  that  what  they  desire 
to  emphasize  is  the  principle  of  privilege  or  opportunity,  rather 
than  that  of  benefit.  This,  however,  does  not  really  help  their 
case.  It  is  undeniable  that  privilege  constitutes  an  important 
factor  in  the  tax  problem;  but  correctly  interpreted,  piivil^e 
as  we  shall  see  in  a  subsequent  chapter,^  is  simply  an  element 
in  taxable  ability.  The  lucrative  privileges  that  are  conferred 
on  an  individual  increase  his  income  or  his  property,  and  to  that 
extent  augment  the  modem  index  of  his  taxpaying  ability. 
There  is  therefore  no  real  opposition  between  the  two  concep- 
tions; but  it  Is  obvious  that  privilege  is  the  minor  factor,  ability 
the  major.  Privilege  is  one  of  the  elements  that  constitute 
ability,  not  the  sole  element. 

The  result  of  this  consideration  is  that  a  tax  on  land  values 
is  legitimate  because  it  reaches  one  of  the  elements  of  taxable 
ability.  But  the  conclusion  follows  with  equal  force  that  the 
demand  for  a  single  tax  on  land  values  is  inadmissible.  This 
is  true  for  two  reasons:  in  the  first  pla(;e  it  emphasizes  the  prin- 
ciple of  privilege  to  the  neglect  of  all  the  other  constituent  ele- 
ments of  faculty ;  it  attempts  to  erect  into  the  superior  position 
a  point  of  inferior  importance;  it  takes  a  part  and  makes  of  it  a 
whole.  In  the  second  place,  even  if  the  principle  of  privilege 
were  put  into  this  position  of  pre-eminence,  the  single-taxers 
err  in  singling  out  a  particular  privilege  and  basing  their  sys- 
tem on  this,  to  the  exclusion  of  other  scarcely  less  important 
privileges.  This  point  will  be  more  fully  discussed  below, 
under  the  head  of  the  justice  of  the  single  tax.  Thus  in  a 
double  way  the  single-taxers  have  failed  to  gain  the  assent  of 
tax  scientists  and  tax  reformers.  The  arguments,  which  are  of 
unquestioned  validity  when  advanced  in  favor  of  the  addition 
of  a  land-value  tax  to  existing  fiscal  systems,  lose  their  force  in 
proportion  that  the  emphasis  is  laid  on  the  desirability  of  the 
single  tax. 

^  Infra,  chap.  x. 
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III.  Practiced  Defects 

Let  us  now  leave  the  discussion  of  principles  and  come  to  the 
objections  that  may  be  urged  against  the  single  tax  as  a  practical 
method  of  tax  reform.  To  a  certain  extent  indeed,  the  paths  of 
American  fiscal  reformers  and  of  the  single-taxers  are  parallel,  so 
that  up  to  a  given  point  it  is  the  advantages  rather  than  the  de- 
fects of  the  single-tax  movement  that  might  be  emphasized.  As  wc 
have  pointed  out  in  a  preceding  chapter,  the  general  property  tax 
has  become  a  failure  in  America.  Every  serious  student  agrees 
that  the  personal  property  tax  as  a  part  of  the  general  property 
tax  must  be  abolished.  What  to  put  in  its  stead  is  another 
question  which  need  not  be  touched  upon  here.  But  the  old 
must  always  be  demolished  before  the  new  can  be  erected. 
Now  so  far  as  the  destructive  side  is  concerned,  single-taxers 
and  other  tax  reformers  may  go  hand  in  hand.  So  ingrained  is 
the  belief  of  the  average  American  in  the  virtue  of  the  general 
property  tax  that  the  united  efforts  of  all  are  necessary  to  effect 
a  change.  And  where,  as  is  sometimes  the  case,  the  more 
moderate  single-taxers  will  go  further  and  advocate  practicable 
substitutes  for  the  present-day  property  tax,  there  is  still  more 
reason  for  co-operation.^  In  the  struggle  against  the  common 
enemy  there  is  no  time  for  the  combatants  on  the  same  side  to 
lay  stress  on  differences  of  opinion.  This  explains  why  it  is  that 
in  several  of  the  American  states  the  single-taxers  and  other 
tax  reformers  are  working  in  unison.  But  this  harmony  is, 
after  all,  destined  to  be  only  temporary.  After  a  time,  when  the 
period  for  real  constructive  work  arrives,  the  differences  are 
bound  to  make  themselves  felt  and  the  rift  will  reappear.  So 
that,  however  greatly  we  may  prize  the  co-operation  of  the  single- 
taxers  for  a  time,  the  emphasis  must  ultimately  again  be  put  on 
the  defects  of  the  scheme  as  a  practical,  constructive  solution 
of  tax  problems.  These  defects  may  be  summed  up  under  four 
heads:  First,  the  fiscal  defects;  second,  the  political  defects; 
third,  the  moral  defects;  and  fourth,  the  economic  defects. 

1.  Fiscal  Defects 

One  of  the  great  aims  of  every  sound  financial  system  is  to 
bring  about  an  equilibrium  of  the  budget — that  is,  to  avoid 

>  Among  the  most  interesting  and  effective  of  the  modern  single-taxers 
IB  Mr.  Flllebrown  of  Boston.  Cf.  especially  his  A.  B.C.  of  Taxation  which 
has  gone  through  several  editions. 
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a  surplus  as  well  as  a  deficit.  Now,  while  many  taxes  may 
be  suddenly  lowered,  not  many  of  them  can  be  made  to  give 
a  suddenly  increased  yield.  One  of  the  cardinal  principles  of 
taxation,  therefore,  is  elasticity.  In  order  to  secure  this,  two 
conditions  are  necessary.  In  the  first  place,  the  source  from 
which  the  tax  is  derived  must  be  of  such  a  natiu'e  that  an  in- 
crease of  the  rate  will  always  mean  an  increase  of  the  yield. 
There  should  be  in  the  source  of  taxation  a  reserve  power 
which  can  be  drawn  upon  in  case  of  need.  Secondly,  the 
revenue  should  be  secured  from  a  number  of  objects,  so  that 
the  shrinkages  or  deficits  temporarily  due  to  the  one  class  may 
be  made  good  by  the  increase  or  surplus  revenues  of  the  other 
class.  Among  the  elastic  taxes  is  the  income  tax,  and  it  is  well 
known  that  in  English  finance  one  of  the  chief  functions  of  this 
income  tax  is  to  preserve  the  equilibrium  of  the  budget.  So 
again,  certain  taxes  on  commodities  are  often  utilized  for  this 
purpose.  The  single  tax  on  land  values,  however,  is  utterly 
inelastic;  for  since,  according  to  the  theory  of  its  advocates, 
the  total  rental  value  is  to  be  taken  from  the  landowners,  the 
single  tax  cannot  be  increased.  Where  nothing  has  been  left, 
nothing  more  can  be  taken.  In  the  case  of  an  emergency  there 
would,  therefore,  be  no  possibility  of  increasing  the  revenues. 
Even  if  the  total  land  value  were  not  taken,  it  would  still  re- 
main true  that  a  direct  tax  on  the  imimproved  value  of  land  is 
far  more  inelastic  than  other  taxes;  for  when  the  supply  is 
constant  and  the  price  varies  with  the  conditions  of  demand, 
the  selling  value  as  well  as  the  rental  value  is  subject  to  far 
more  fluctuations  than  in  commodities  where  the  supply  may 
be  altered  at  pleasure.  Furthermore,  as  we  have  seen,  a  single 
tax  of  any  kind,  whether  on  lands  or  on  anything  else,  would 
be  less  elastic  than  a  system  of  taxes  where  one  may  be  played 
off  against  the  other.  Lack  of  elasticity  is  a  serious  defect  in 
the  single  tax. 

Another  fiscal  weakness  of  the  single  tax  is  that  it  inevitably 
intensifies  the  inequaUties  resulting  from  unjust  assessments. 
We  all  know  how  difiicult  it  is  to  carry  out  laws  which  provide 
for  equal  assessments.  Under  the  real  estate  tax  in  the  United 
States,  for  example,  the  assessors  are  usually  sworn  to  rate  the 
property  at  its  actual  or  selling  value,  and  the  selling  value  of 
a  piece  of  land  or  of  a  house  is  comparatively  easy  to  ascertain; 
yet  it  is  notorious  that  in  no  two  counties,  nay  even  in  no  two 
adjoining  pieces  of  property,  is  the  standard  of  assessment  the 
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same.  Thus  the  report  of  the  Iowa  Revenue  Commission  of 
1893,  states  that  realty  in  Iowa  was  assessed  at  from  seventeen 
to  sixty  per  cent  of  the  true  value.  It  is  well  known,  too, 
that  in  Chicago  adjacent  plots  of  real  estate  were  until  recently 
assessed  at  percentages  of  ridiculously  varying  degree.  Now, 
it  is  manifestly  not  so  easy  to  assess  the  land  values, — that  is, 
the  bare  value  of  the  land  irrespective  of  all  improvements, — 
as  it  is  to  assess  the  selUng  value  of  a  piece  of  real  estate.  For 
instance,  an  acre  of  agricultural  land  near  a  large  town  may  be 
worth  $200;  but  if  used  for  truck-farming,  considerably  more 
than  $200  may  have  been  expended  on  it  during  the  last  century 
or  two.  Who  can  tell  how  much  of  the  $200  present  value  is  the 
value  of  the  bare  land  and  how  much  is  to  be  assigned  to  the 
labor  expended?  Under  the  present  method  we  have  at  least 
a  definite  test — the  selling  value;  under  the  new  method  we 
should  have  no  test  at  all.  There  is  every  likelihood,  therefore, 
that  the  difficulties  of  the  present  situation  would  be  intensified. 
During  the  past  few  years  a  number  of  American  cities  and 
a  few  states  have  initiated  the  system  of  differentiating  between 
assessments  on  land  values  and  on  improvements.  In  every 
case,  however,  by  improvements  is  meant  in  practice  not  the 
improvements  in  the  land,  but  the  improvements  on  the  land, 
and  not  even  all  the  improvements  on  the  land,  but  only  those 
consisting  of  buildings.  In  the  cities  this  is  of  course  all  that  is 
needed;  but  in  the  rural  districts  no  effort  is  made  to  ascertain 
land  values  in  the  proper  sense  of  the  term.  Any  attempt  to  do 
so  would  at  once  engender  the  difficulties  referred  to  above. 
Moreover,  under  the  present  system,  inadequate  as  it  is,  there 
is  always  a  chance  that  the  imperfect  enforcement  of  a  particu- 
lar tax  law  will  be  offset  by  the  assessment  of  other  taxes, 
direct  or  indirect.  Under  the  single  tax  not  only  would  there 
be  more  difficulty  than  at  present  in  making  the  original  assess- 
ment, but  any  inequality  in  the  assessment  would  be  seriously 
intensified  by  the  very  fact  that  it  is  a  single  tax. 

2.  Political  Defects 

The  adoption  of  the  single  tax  means  the  total  abolition  of 
all  custom  houses  and  import  duties;  it  means  that  there  can 
be  no  such  thing  as  a  system  of  protection  to  home  industry. 
Many  would,  it  is  true,  favor  the  single  tax  precisely  on  this 
account;  but  there  are  some  self-styled  " single-taxers "  who 
believe  that  as  a  matter  of  national  policy  there  is  a  justifica- 
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tion  for  import  duties.  Whatever  we  may  think  of  the  economic 
justification  of  import  duties,  it  must  be  recognized  that  they 
may  sometimes  form  an  important  pohtical  weapon.  It  is 
clear,  however,  that  leaving  the  question  of  protection  entirely 
aside,  the  adoption  of  the  single  tax  will  make  it  impossible 
to  utilize  import  duties  for  political,  fiscal  or  other  purp)oses. 

In  the  second  place,  the  adoption  of  the  single  tax  would 
render  it  impossible  for  governments  to  utilize  the  taxing  power 
as  a  political  or  social  engine.  For  instance,  the  United  States 
government  now  imposes  a  tax  on  the  circulation  of  state  bank- 
notes in  order  to  bring  about  certain  desirable  results  in  the 
currency  situation.  Again,  the  United  States  government 
levies  a  high  tax  on  ojMum,  not  for  the  purpose  of  revenue,  but 
in  order  to  discourage  the  consumption  of  opium;  and  it  also 
assesses  a  tax  on  oleomargarine,  primarily  in  order  to  ensure 
the  purity  of  butter.  Under  the  single  tax,  all  such  efforts  would 
be  impossible.  Finally,  to  mention  only  one  other  example, 
one  of  the  chief  methods  of  dealing  with  the  drink  question 
is  through  the  imposition  of  high  liquor  licenses,  the  fiscal  im- 
portance of  which  is  only  secondary.  Under  the  single  tax  we 
should  be  prevented  from  attacking  the  problem  in  that  way. 
Governments  have  always  made  use  of  the  taxing  power  to 
regulate  and  to  destroy,  as  well  as  to  yield  a  revenue.  Were 
the  single  tax  to  be  adopted,  this  power  would  be  eliminated,^ 

Thirdly,  the  political  results  of  the  single  tax  would  be 
dangerous  in  another  way.  So  far  as  there  is  any  truth  in  the 
assertion  that  in  a  democracy  it  involves  some  risk  for  a  small 
class  to  pay  the  taxes  and  for  a  large  class  to  vote  them,  it  is 
especially  applicable  to  the  single  tax.  Since  the  "unearned 
increment*'  would  flow  of  itself,  silently  and  noiselessly  into  the 
treasury,  there  would  be  no  need  of  a  budget;  and  the  sense 
of  responsibility  in  the  citizens  would  be  perceptibly  diminished. 
It  is  well  known  that  liberty  has  been  intimately  bound  up  with 
the  contest  against  unjust  taxation;  the  constitutional  history 
of  England  is  to  a  large  extent  a  history  of  the  struggle  of  the 
people  to  gain  control  of  the  treasury;  the  American  Revolution 
was  precipitated  by  a  question  of  taxation;  the  French  Revolu- 
tion was  brought  about  primarily  by  the  fiscal  abuses  of  the 
aneien  rSgime.    To  take  away,  then,  from  the  vast  majority  of 

*  Mr.  George  indcoil  states  that  he  does  not  object  to  repressive  taxes, 
because  neither  a  land  nor  a  revenue  quejstion  is  involved.  But  clearly  the 
tax  would  then  not  be  a  ''single"  tax. 
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citizens  the  sense  of  their  obHgation  to  the  government  and  to 
divorce  their  economic  interests  from  those  of  the  state  would, 
especially  in  a  modem  democracy,  be  fraught  with  danger. 

3.  Ethical  Defects 

The  advocates  of  the  single  tax  love  to  base  their  arguments 
on  the  ground  of  justice.  In  this  they  are  certainly  wise;  for 
even  though  all  other  arguments  were  in  its  favor,  if  the  justice 
of  the  single  tax  could  be  successfully  impugned,  it  would  be 
foredoomed  to  failure.  Let  us  then  ascertain  whether  it  is 
indeed  true  that  the  single  tax  is  an  equitable  method  of  taxa- 
tion. 

The  two  great  canons  of  justice  in  taxation  are  universality 
and  uniformity  or  equaUty.  If  anything  has  been  gained  by 
the  revolutions  of  the  eighteenth  century  and  by  the  growing 
pubUc  conscience  of  the  nineteenth  and  twentieth,  it  is  a  recog- 
nition of  the  fact  that  all  owe  a  duty  to  support  the  state,  that 
a  system  of  wholesale  exemptions  is  iniquitous,  and  that  every 
taxpayer  should  be  treated  according  to  the  same  standard. 
Judged  by  any  or  all  of  these  tests,  can  it  be  seriously  main- 
tained that  the  single  tax  is  an  equitable  form  of  taxation? 

Toward  the  close  of  the  eighteenth  century,  there  was  a 
school  of  French  writers,  the  Physiocrats,  who  first  advocated 
the  plan  of  a  single  tax  on  land — the  famous  impdt  unique.  It 
was  considerably  talked  about  until  Voltaire  turned  his  caustic 
pen  upon  them  and  wrote  the  celebrated  essay  Uhomme  a 
quararUe  ^cil$ — the  man  of  forty  crowns — ,  one  of  the  most 
effective  bits  of  mordant  sarcasm  ever  WTitten.  Voltaire  pic- 
tured the  position  of  the  French  peasant  toiling  laboriously, 
amid  conditions  of  unspeakable  distress,  but  succeeding  in  get- 
ting from  the  soil  a  product  equivalent  to  forty  crowns.  The 
tax-gatherer  comes  along,  finds  that  the  peasant  can  manage  to 
keep  body  and  soul  together  on  twenty  crowns,  and  takes  away 
the  other  twenty.  Then  the  peasant  meets  an  old  acquaint- 
ance, originally  poor,  who  has  been  left  a  fortune  of  400,000 
crowns  a  year  in  money  and  securities.  He  rolls  along  the  high- 
way in  a  six-horse  chariot,  with  six  lackeys,  each  with  double 
the  peasant's  income;  his  maitre  d^hdtel  gets  2,000  crowns  salary 
and  steals  20,000;  his  mistress  costs  80,000  crowns  a  year. 
"You  pay  of  course  half  your  income,  200,000  crowns,  to  the 
state?"  asked  the  peasant.  "You  are  joking,  my  friend,'* 
answered  he,  "I  am  no  landed  proprietor  like  you.    The  tax- 
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gatherer  would  be  an  imbecile  to  assess  me;  for  everything  I 
have  comes  ultimately  from  the  land,  and  somebody  has  paid 
the  tax  already.  To  make  me  pay  would  be  intolerable  double 
taxation.  Ta-ta,  my  friend;  you  just  pay  your  single  tax,  enjoy 
in  peace  your  clear  income  of  twenty  crowns;  serve  your  country 
well,  and  come  once  in  a  while  to  take  dinner  with  my  lackey. 
Yes,  yes,  the  single  tax,  it  is  a  glorious  thing."  This  little 
picture,  perhaps,  did  more  than  all  else  to  nullify  the  eflforts  of 
the  Physiocrats. 

We  shall  later  discuss  the  effects  of  the  modem  single  tax 
on  the  farmer,  but  the  principle  underiying  Voltaire's  thought 
is  equally  appUcable  here.  On  what  grounds  of  morals  or  jus- 
tice shall  the  landowner  be  singled  out  for  taxation? 

We  have  seen  that  the  theory  of  natural  rights  is  not  adequate; 
we  have  learned  that  the  principle  of  opportunity  does  not 
correctly  portray  the  relations  of  the  individual  to  the  state. 
Even  if  the  theory  of  unearned  increment  were  true,  it  would 
not  by  any  means  justify  the  single  tax  on  land  values.  In  the 
first  place,  land  values  do  not  always  or  necessarily  increase; 
and,  secondly,  there  are  a  great  many  other  values  which  in- 
crease mainly  by  the  operation  of  forces  which  the  owner  of  the 
property  neither  creates  nor  controls. 

Land  values  do  not  always  or  necessarily  increase.  Thus,  in 
the  testimony  given  before  the  Rapid  Transit  Commission  in  the 
city  of  New  York  in  March,  1895,  one  of  the  witnesses  spoke 
of  several  long  avenues  being  lined  with  the  graves  of  property- 
owners.  What  did  he  mean?  Simply  that  ten,  or  twenty, 
or  thirty  years  beforg,  certain  individuals  had  invested  in  the 
land,  in  hope  of  a  rise  in  value,  just  as  people  invest  in  bonds  or 
stocks  or  other  securities.  Instead  of  values  rising,  however, 
they  remained  stationary  or  even  decreased;  while,  in  the  mean- 
time, the  accumulated  taxes  and  assessments  upon  this  non- 
productive property  completely  ruined  many  of  the  investors. 
It  is  indeed  true  that  in  most  growing  cities  land  values  in  cer- 
tain localities  will  increase;  but  it  is  equally  true  that  there  are 
always  sections  in  such  cities  where,  for  obvious  reasons,  land 
values  decrease.  These  facts  are  familiar  to  all  observers  in 
large  cities.  Moreover,  in  some  European  countries  the  rental 
value  of  the  land,  in  whole  sections,  is  less  to-day,  owing  to 
transatlantic  competition,  than  it  was  a  few  decades  ago.  The 
tax  on  land  value  would  in  such  cases  yield  only  a  precarious 
revenue. 
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More  important  still  is  the  fact  that  even  though  land  values  - 
often  increase^  similar  increase  in  value  is  not  by  any  means 
confined  to  land.  Let  us  ask  anyone  whose  mind  is  not  befogged 
by  the  mist  of  erroneous  enthusiasms:  Who  are  the  rich  men  of 
the  worid  to-day?  How  has  by  far  the  greater  part  of  our  huge 
individual  fortunes  been  acquired?  Let  us  study  the  way  in 
which  men  have  become  milUonaires,  especially  in  the  United 
States.  The  usual  cause  is  some  fortuitous  conjuncture  of 
events,  some  chance  happening  due  to  no  one's  labor,  but  to  a 
turn  in  the  wheel  of  fortune — call  it  speculation,  call  it  luck, 
call  it  by  any  name  we  will.  How  have  most  of  the  fortunes  in 
Wall  Street  been  made?  Who  is  resjx)nsible  for  the  increased 
value  of  investments?  Who  can  say  that  the  successful  manager 
of  the  ring,  the  comer,  the  pool  and  the  trust  has  worked  out  his 
salvation  through  his  own  industry?  Land  speculation  is  only 
a  part  of  the  sum  total.  If  it  be  claimed  that  the  fortunate 
speculator  deserves  his  fortune  because  of  his  sagacity  and  fore- 
sight, why  deny  these  attributes,  at  least  in  part,  to  the  land- 
owner? It  can,  of  course,  not  be  denied  that  wealth  has  been 
acquired  by  thrift  and  industry;  but  it  remains  true  that  most 
of  the  very  large  fortunes  that  strike  the  common  observer  are 
due  to  these  incalculable  turns  in  the  wheel  of  fortune,  and 
that  the  so-called  unearned  increment  of  land  values  forms 
only  a  portion  of  these  total  gains. 

Value  is  a  social,  not  an  individual  phenomenon.  If  social  ^ 
environment  gives  a  value  to  bare  land,  the  same  social  environ- 
ment, by  increasing  the  demand  for  other  conmiodities,  may  at 
least  in  part  help  to  augment  their  value.  It  is  indeed  true  that 
if  we  contrast  land  with  concrete  commodities  that  can  be 
multiplied  at  will,  the  difference  seems  to  be  profound.  In- 
creased demand  may  lower,  not  increase,  the  price  of  the  latter 
by  reducing  cost  of  production.  But  what  the  single-taxers 
forget  is  that  property  consists  of,  and  income  is  derived  from, 
not  only  concrete  commodities,  but  services,  relations  and 
privileges  of  all  kinds,  ^  where  increased  demand,  outstripping 
any  corresponding  decrease  in  the  cost  per  unit  of  producing  a 
greater  supply,  is  primarily  responsible  for  the  increased  value. 
A  newspaper  in  a  desert  is  worth  nothing;  a  newspaper  in  a  town 
is  worth  something;  a  newspaper  in  a  city  is  worth  still  more. 
The  newspaper  is  in  part  the  product  of  labor,  but  the  greater 
demand  increases  the  value.  A  milk-route  also  is  more  profit- 
1  Seligman,  Principles  of  Economics,  5th  ed.  (1912),  §§  84,  113. 
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able  in  a  city  than  in  a  village.  If  it  be  said  that  land  differs 
from  all  these  in  that  it  is  a  monopoly,  the  answer  is  irresistible 
that  if  there  is  any  one  thing  which  distinguishes  the  modern 
age,  it  is  the  development  of  economic  monopolies  of  all  kinds. 
So  important,  indeed,  have  these  become  that  modem  economic 
theory  has  been  compelled  to  supplement  the  old  doctrine  of 
value  which  was  based  on  the  assumption  of  free  competition 
by  a  newer  and  more  comprehensive  theory,  especially  applicable 
to  all  these  modern  forms  of  monopoly  price.  Many  of  these 
monopoly  profits  cannot  be  reached  by  a  tax  on  land  values. 

On  what  possible  theory  of  justice,  then,  shall  we  tax  the 
man  who  has  invested  $100,000  in  land  which  the  next  year 
appreciates  fifty  per  cent;  and,  on  the  other  hand,  exempt  the 
man  who  has  invested  $100,000  in  the  stock  of  the  Sugar 
Trust,  which  the  next  year  may  also  enhance  fifty  per  cent? 
Why  should  the  earnings  invested  in  land  be  taxed  and  the 
earnings  invested  in  any  corporate  security  be  wholly  untaxed? 

It  might,  indeed,  be  claimed  that  a  railway  stockholder  will 
be  affected  by  a  tax  on  the  land  owned  by  the  corporation:  but 
it  is  difficult  to  see  how  a  railway  bondholder  can  be  reached 
by  any  tax  on  land  values  except  in  so  far  as  the  ultimate 
security  for  his  debt  may  be  affected.  As  the  bonded  indebted- 
ness of  the  railways  to-day  far  exceeds  their  capital  stock,  it 
appears  that,  even  in  the  case  of  these  industries  whose  increas- 
ing values  are  largely  due  to  the  influence  of  the  community, 
the  majority  of  investors  would  scarcely  be  touched.  In  the 
great  mass  of  industries,  of  which  the  Sugar  Trust  is  an  example, 
where  the  land  owned  by  the  corporation  is  of  exceedingly  small 
consequence  as  compared  with  its  other  assets,  it  is  plain  that 
a  tax  on  land  values  would  not  reach  even  the  stockholders  or 
the  ovvTiers  proper.  Almost  every  industry,  moreover,  is  de- 
pendent for  its  increasing  profits  upon  the  development  of  the 
community,  that  is,  upon  the  increasing  demand  for  the  product. 
Land  rises  in  value  because  there  are  more  people  who  want  to 
occupy  that  land;  the  earnings  of  a  city  newspaper  increase 
chiefly  because  there  are  more  people  who  want  news.  In  each 
case  the  increased  returns  are  due  primarily  to  social  causes; 
and  while  a  larger  newspaper  indeed  costs  more  to  produce, 
while  tnore  land  does  not,  yet  so  far  as  actual  profits  are  con- 
cerned, the  distinction  between  them,  for  all  practical  purposes, 
is  one  only  of  degree,  not  of  kind.  To  confiscate  the  capital  in- 
vested in  land  with  the  chance  of  the  land  either  falling  or  rising 
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in  value,  while  exempting  absolutely  the  capital  invested  in 
corporate  or  industrial  securities,  is  but  a  travesty  of  justice. 
It  will  be  impossible  to  convince  the  common  people  that  so- 
called  unearned  increments  are  confined  to  land.  As  a  matter 
of  fact  the  "  unearned  increment"  of  land  is  only  one  instance  of 
a  far  larger  class. 

So  far  as  a  man  receives  special  opportunities  from  the  com- 
munity, which  undoubtedly  increase  his  ability  to  pay,  they 
should  be  taken  into  account  in  framing  any  scheme  of  taxation. 
And  since  the  rapid  growth  of  modem  towns  brings  into  strong 
relief  the  appreciation  of  site  values  which  are  due  primarily  to 
the  growth  of  the  community  itself,  it  is  not  only  justifiable  but 
eminently  desirable  that  a  part — and  a  large  part — of  the 
revenues  should  be  raised  from  a  tax  on  land  values.  But  let  us 
not  single  out  one  special  opportunity,  because 'it  strikes  the 
eyes  of  urban  observers,  while  we  neglect  all  the  other  oppor- 
tunities which  are  equally,  or  almost  equally,  the  result  of  social 
forces.  While  some  kind  of  a  tax  on  land  values  is  a  legitimate 
part  of  a  tax  system,  the  single  tax  on  land  values  is  unjust; 
first,  because  opportunity  is  not  the  only  element  that  must  be 
taken  into  account  in  framing  a  tax  system;  and,  secondly, 
because,  even  though  it  were,  revenues  from  land  are  by  no 
means  the  only  form  of  the  results  of  special  opportunity.  The 
single  tax  is  unjust  because  it  is  exclusive  and  unequal. 

Even  though  the  single  tax,  however,  were  theoretically  just, 
it  would  not  follow  that  it  is  desirable.  Let  us,  therefore,  come 
to  the  final  part  of  our  inquiry. 

4.  Economic  Defects 

These  considerations  which  have  often  been  overlooked,  may 
be  discussed  from  three  points  of  view:  first,  the  economic      ( 
effect  of  the  single  tax  on  poor  communities;  second,  the  eco- 
nomic effect  on  farmers  and  the  agricultural  interests  in  general; 
third,  the  economic  effect  on  rich  communities. 

In  the  first  place,  what  would  be  the  effect  on  poor  communi- 
ties? 

In  such  cases  the  taxable  property  of  the  community  consists 
principally  of  the  often  dilapidated  farm  houses  erected  on  the 
land;  of  the  tools,  implements  and  beasts  of  burden  used  for  till- 
ing the  land;  and  of  the  personal  effects  and  money  that  belong 
to  the  farmers.  Even  making  due  allowance  for  the  relative 
poverty  of  the  community,  it  may  be  said  that  the  great  mass  of 
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their  possessions,  therefore,  consists  of  personalty.    In  so  far  as 
there  is  any  real  property  at  all,  it  is  only  to  an  exceedingly 
slight  extent  composed  of  land  values.    How  then,  it  may  be 
asked,  can  taxes  be  raised  in  a  community  like  this?    How  can 
the  roads  be  maintained,  the  school  houses  be  kept  up,  and  the 
other  improvements  be  effected?     Since  land  values  are  in- 
significant, a  tax  imposed  on  an  insignificant  basis  must  be 
insignificant.    In  fact  it  may  be  said  that  a  total  confiscation  of 
the  land  values  would  not  suffice  to  defray  any  considerable 
part  of  the  necessary  expenditures.    If  we  take  any  of  the  assess- 
ors' reports  in  the  less  wealthy  and  not  rapidly  growing  American 
states,  it  will  be  found  that,  contrary  to  the  conditions  of  the 
rest  of  the  country,  the  assessed  personal  property  far  exceeds 
in  value  the  total  assessed  real  estate.    For  instance,  in  1890 
personalty  was  to  total  realty  in  Montana  as  58  to  55  millions 
of  dollars,  in  Wyoming  as  20  to  13  millions,  in  New  Mexico 
ag  28  to  15  millions.     Compare  these  figures  with  the  older 
sections,  as  New  York  or  Pennsylvania,  where  the  proportion 
was  as  382  to  3,404  millions  and  618  to  2,042  millions  respec- 
tively.^   In  1904,  the  date  of  the  last  available  statistics,  the 
proportions  were  about  the  same.    Taxable  personalty  was  to 
realty  in  Montana  as  107  to  95  millions,  in  Wyoming  as  28  to 
18  millions,  in  New  Mexico  as  26  to  16  millions;  but  in  New 
York  as  686  to  7,051  millions  and  in  Pennsylvania  as  200  to 
3,476  millions.     The  estimated  true  values  were  as  follows: 
Montana,  as  418  to  328  millions;  Wyoming,  as  197  to  133 
millions;  New  Mexico,  as  177  to  154  millions;  New  York  as 
5,617  to  9,151  millions;  Pennsylvania,  as  4,882  to  6,593  millions.- 
If  we  are  to  abolish  not  only  the  tax  on  personalty,  but  all  that 
part  of  the  tax  on  realty  which  is  not  drawn  from  land  values, 
it  can  easily  be  seen  how  difficult  it  would  be  to  carry  on  govern- 
ment in  these  sections. 

What  is  true  of  poor  communities  as  a  whole  applies  also  to 
the  poorer  sections  of  a  rich  community  constituted  largely  or 
almost  entirely  of  an  agricultural  population  which  is  not 
rapidly  increasing  in  numbers  or  wealth.  The  single-taxers 
themselves  claim  that  land  values  amount  to  practically  nothing 
in  the  farming  districts.  W^e  shall  see  below  the  fallacy  in  this 
general  contention;  but  so  far  as  the  community  is  a  poor  one 

*  These  figures  are  taken  from  the  census  reports  of  1890.  See  Abstract 
of  the  Elei^eiUh  Censm:  ISfH')  (1894),  p.  195. 

'  Census  Report:  Wealthy  Debt  and  Taxation j  1907. 
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there  is  undoubted  truth  in  the  statement  that  land  values  are 
trivial.  In  the  testimony  taken  before  a  recent  tax  commission 
of  Massachusetts,  one  of  the  single-taxers  who  was  testifying 
as  to  the  situation  in  certain  rural  townships  was  asked  the 
question:  How  will  it  be  possible  for  this  poor  town,  in  which 
there  is  very  little  land  value,  to  raise  its  taxes?  The  witness 
was  compelled  to  reply  that  it  would  be  impossible  for  the  com- 
munity to  do  so,  and  he  suggested  that  the  expenses  of  the 
poor  communities  should  be  defrayed  in  large  part  from  the 
revenues  of  the  rich  communities.^ 

This  proposal  is  not  easy  of  accomplishment;  for  with  the 
American  theories  of  local  government,  it  would  be  difficult  to 
induce  certain  sections  in  the  community  to  assume  the  burdens 
of  other  sections.  We  are  all  acquainted  Avith  the  continual 
bickerings  in  our  state  taxation,  due  to  the  efforts  of  the  richer 
counties  to  escape  pajdng  more  than  their  proportion  of  the 
general  state  taxes;  and  we  have  seen  the  discontent  aroused  in 
1894  by  the  attempt  in  the  shape  of  the  federal  income  tax  to 
make  certain  wealthy  sections  of  the  country  pay  a  dispropor- 
tionate part  of  the  revenue  of  the  national  government.  Where 
these  efforts  have  given  rise  to  so  much  dissatisfaction,  it  is  ob- 
viously improbable  that  the  purely  local  expenses  of  any  com- 
munity will  be  defrayed  by  the  efforts  of  other  communities. 
While  it  is  indeed  true  that  the  general  state  government  has — 
and  very  properly — in  recent  years  constructed  highways  and 
built  hospitals,  and  while  even  according  to  our  present  system 
school  taxes  levied  according  to  wealth  are  sometimes,  in  part 
at  least,  distributed  according  to  population,  this  tendency, 
however  desirable  in  itself,  has  well-defined  Umits.  To  a  very 
large  extent,  at  least,  it  will  probably  continue  to  be  true  that 
in  purely  local  matters  every  county  and  town  must  stand  on 
its  own  feet.  But  if  the  single  tax  is  unable  to  defray  even  the 
local  expenses  of  a  poor  community,  not  to  speak  of  its  share  of 
general  state  or  federal  expenses,  it  is  clearly  beyond  the  realm 
of  practical  politics.  In  poor  communities,  unless  rapidly  in- 
creasing in  population  and  resources,  the  single  tax  would  be 
a  somewhat  precarious  reliance. 

Let  us  consider,  next,  what  would  be  the  effects  of  the  single 
tax  on  farmers  in  general.    One  of  the  claims  of  the  advocates 

1  Cf.  Hearings  relating  to  Taxation^  1893,  pp.  185-188,  and  Report  of  the 
Joint  Special  CommiUee  on  Taxation,  1894,  p.  38. 
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of  the  system  is  that  it  would  relieve  the  farming  population  of 
the  burden  of  taxes  now  weighing  upon  them.  A  careful  con- 
sideration of  the  facts  shows,  however,  that  this  claim  is  un- 
founded, and  that,  on  the  contrary,  the  result  of  the  single 
tax  would  be  to  make  the  farmers  pay  more  than  they  are  pay- 
ing to-day. 

In  only  a  few  states  is  a  distinction  made  in  the  assessments 
between  land  and  improvements  on  land.  Let  us  take,  as  a 
typical  instance,  Ohio  county  in  West  Virginia,  in  which  the 
city  of  Wheeling  is  situated.  In  the  auditor's  report  for  1892, 
we  find  the  following  figures:  ^ — 


Ohio  Countt  Entire  State    couSt 


Propobtion 

OF  Ohio 

County 

Per  cent 


Value  of  buildings  on  lots,  $8,554,010  $22,840,51 1 

Value  of  buildings  on  lands,  671,795  14,371,855 


Total  value  of  buildings,               $9,225,805  $37,212,366        25 
Value  of  town  lots  without  build- 
ings,                                            4,409,152  14,453,321 
Value  of  land  T^ithout  buildings,     1,678,962  95,771,281 
Total  value  of  all  land  without 


buildings,  $6,088,114  $110,224,502  5H 

Total  value  of  lands,  lots  and 

buildings,  15,313,919  147,685,972  lOVs 

Value  of  personalty,  6,187,710  51,707,093  12 

Total  assessments,  21,501,629  198,959,920  10)'2 

Population,  '                 41,000  763,000          oH 

In  other  words,  whereas  Ohio  county  then  paid  ten  and  one- 
half  per  cent  of  all  taxes,  and  would  have  paid  about  the  same 
if  real  estate  alone  were  taxed,  had  the  single  tax  been  intro- 
duced it  would  have  paid  only  five  and  one-half  per  cent  of  the 
total  taxes,  or  about  one-half  of  what  was  actually  the  case.  The 
corresponding  figures  for  1908  were  9.9  per  cent  on  total  valua- 
tion, 9.8  per  cent  on  real  estate  alone,  and  6.8  per  cent  on  land 
values  alone.  If  the  large  towns  would  pay  so  much  less,  of 
course  the  farming  districts  would  have  to  pay  so  much  more. 
The  improvements  in  the  towns  are  worth  more  than  the  value 
of  the  bare  land;  while  in  the  country  districts  the  i^everse  is 
true. 

^  These  figures  are  subject  to  some  qualification  because  of  the  inclusion 
of  the  value  of  oil  leases  in  the  personal  property.  But  the  oorrectioos 
would  probably  not  suffice  to  alter  the  conclusion. 
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A*s  another  example  let  us  take  California.  In  the  comp- 
troller's report  for  1893,  we  find  the  following  figures : — 

Value  of  Real  Value  or  Improvi>-    v^^^^  Zl.  t'^^, 

CouNTT  Estate  ments  ox  Real       ^^^^^  I?J1^ 

(i.e.  bare  land)  Estate  Per  (^"t 

Colusa,  $10,649,318  81,283,265  89 

Merced,  11,222,179  1,037,103  92 

Tulare,  17,258,512  2,327,705  88 

San  Francisco,  193,872,645  82,584,775  70 

Total  state,  757,980,207  242,388,163  76 

We  thus  see  that  while  in  the  city  of  San  Francisco  improve- 
ments equalled  thirty  per  cent  of  the  total  real  estate  value,  in 
some  of  the  country  districts  improvements  were  only  ten  or 
fifteen  per  cent  of  the  total.  Taking  the  state  as  a  whole,  land 
values  equalled  seventy-six  per  cent  of  all  real  estate,  while  in 
San  Francisco  land  values  were  only  seventy  per  cent  of  all 
real  estate.  To  levy  the  single  tax  would,  therefore,  make  San 
Francisco  pay  less,  and  some  of  the  country  counties  far  more, 
than  at  present. 

Again,  let  us  call  attention  to  the  report  of  the  Commission 
on  Valuation,  made  in  1892  to  the  Pennsylvania  Tax  Conference, 
which  is  probably  the  most  careful  attempt  made  up  to  that  time 
to  distinguish  land  values  from  improvements.  We  find  the 
following  figures: — 

Value  or  Land     Valus  of  Impbovehents 

Philadelphia  county,  $357,007,936  $646,244,284 
Purely  agricultural  land  in 

Philadelphia  county,  21,610,420  3,813,605 

Entire  state,  all  land,  1,881,334,522  1,754,525,949 

Entire  state,  agricultural  land,  725,485,439  245,494,072 

The  proportion  of  land  values  to  total  valuation  of  all  prop- 
erty was  in  the  county  of  Philadelphia,  thirty-six  per  cent;  in 
the  agricultural  counties  of  Sullivan  and  Greene,  eighty-one 
per  cent  and  seventy-five  per  cent,  respectively;  and  in  the  whole 
state,  fifty-two  per  cent.  The  Commission  concludes:  *^As  a 
rule,  in  agricultural  counties  the  land  values  are  the  greatest, 
as  would  be  expected;  while  in  manufacturing  counties  and  those 
having  large  cities,  the  value  of  the  improvements  is  equal  to 
that  of  the  land,  or  greater." 

Let  us  now  choose  some  Western  states.  In  the  report  of  the 
auditof-.of  Colorado  for  1894  we  find  the  following  figures: — 


\ 
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Value  of  agricultural  and  grazing  land,  irrespec- 
tive of  improvements       ....  $36,907,810 

Value  of  improvements 7,492,022 

Value  of  town  and  city  land,  irrespective  of  im- 
provements          63,080,205 

Value  of  improvements 34,788,941 

In  other  words,  in  the  towns  improvements  constituted  about 
one-third  of  the  total  values;  whereas  in  the  country,  improve- 
ments were  only  about  one-sixth  of  the  total. 

As  to  Montana  we  find,  in  the  report  of  the  Board  of  Equal- 
ization for  1894,  the  following  figures: — 

Value  of  city  and  town  lots     ...        .  $29,362,754 

Value  of  improvements  on  same      .        .        .  15,156,115 

Value  of  land 17,493,680 

Value  of  improvements  on  same      .        .        .  7,287,887 

In  Lewis  and  Clarke  county,  the  home  of  the  largest  city  in 
the  state,  the  total  value  of  all  land  was  $11,397,860;  that  of 
improvements,  $5,269,300.  In  some  of  the  agricultural  or 
grazing  counties,  however,  the  value  of  the  land  was  far  higher 
in  proportion  to  the  improvements;  in  Meagher  coimty,  for 
example,  land  was  $1,821,385,  while  improvements  were  only 
$629,054.  Most  striking  of  all,  in  this  very  same  coimty, 
in  the  case  of  agricultural  property,  the  figures  were:  land 
$1,218,474,  improvements  $266,824;  while  in  the  town  lots  the 
figures  were:  bare  land  $602,911,  improvements  $362,375.  In 
other  words,  not  only  are  improvements  proportionately  less 
in  the  rural  counties,  but  even  in  these  rural  counties  by  far  the 
larger  proportion  of  the  improvements  are  found  in  the  little 
to\vns,  as  compared  with  the  farming  or  grazing  land  proper. 

In  the  state  of  Washington,  the  State  Board  of  Equaliza- 
tion agreed  on  the  following  figures  for  1893: — 

Value  of  land  exclusive  of  improvements      .  $  87,527,472 

Value  of  improvements 8,970,908 

Value  of  city  and  toT^Ti  lots     ...        .  101,889,377 

Value  of  improvements 29,585,930 

In  Utah,  Salt  Lake  county,  the  seat  of  the  chief  city,  assessed, 
in  1893,  real  estate,  exclusive  of  improvements,  at  $31,347,670; 
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improvements,  at  $9,483,141.  In  rural  counties  like  Rich 
county  and  Cache  county,  the  figures  were,  in  the  one  case, 
realty  $527,666,  improvements  $81,445;  in  the  other  case, 
realty  $3,771,810,  improvements  $915,614.  Here  again,  the 
more  densely  settled  the  township,  the  greater  in  proportion 
Is  the  value  of  the  improvements. 

To  choose  more  recent  figures,  the  North  Dakota  state  board 
of  equalization  fixed  the  valuation  for  1910  as  follows: 

Land  values $146,654,672 

Improvements 9,909,143 

Town  or  city  lots 11,066,982 

Improvements 16,959,192 

Almost  equally  remarkable  figures  are  reported  for  Wyoming- 
by  the  Commissioner  of  Taxation  for  1909-1910: — 

Land  values $40,029,518 

Improvements 6,338,712 

Town  lots 12,836,541 

Improvements 14,324,496 

The  same  is  true  in  the  Eastern  states.  Thus  in  New  Jersey, 
in  1911  in  certain  counties  the  land  values  were  greater  than 
the  value  of  the  improvements: — 

CoTTNTT  Value  or  Land  Value  of  Iiipbovementb 

Gloucester  10,474,115  8,574,078 

Somerset  9,863,204  7,868,530 

Salem  8,870,393  4,062,473 

While  in  the  cities  the  reverse  was  true.^ 

CiTT  Value  or  Land       Value  or  Improvements 

Camden  $18,610,635  $  30,278,706 

Newark  $134,764,835  150,144,175 

In  all  these  cases — and  they  might  be  multiplied — it  is 
seen  that  the  value  of  the  improvements  is,  on  the  whole, 

*  These  figures  were  fortunately  not  available  when  Mr.  Shearman  stated 
{NcUural  Taxation^  ch.  12)  that  "in  no  large  city  are  buildings  worth  more 
than  50%  of  all  real  estate." 
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greater  in  the  urban  than  in  the  rural  districts.^  To  many 
this  will  be  a  surprise,  because  they  are  apt  to  be  blinded 
by  the  immediate  facts' about  them.  The  single-tax  advocate 
generally  lives  in  the  city,  and  sees  before  him  a  city  lot,  each 
foot  of  which  will  sell  for  hundreds  or  perhaps  thousands  of 
dollars.  The  town  lot,  he  is  apt  to  exclaim,  is  worth  hundreds 
of  times  as  much  as  a  piece  of  land  in  the  agricultural  districts. 
This  is  perfectly  true;  but  it  proves  nothing  as  to  the  compara- 
tive ability  of  their  owners  to  pay  taxes  because  it  overlooks  a 
point  of  the  greatest  importance.  When  we  compare  urban 
with  agricultural  land  values,  we  do  not  compare  foot  with 
foot,  but  total  units  with  total  units.  Thus,  an  acre  of  land 
in  New  York  City  may  be  worth  a  thousand  times  as  much  as 
an  acre  of  land  in  the  country;  but  it  must  be  remembered 
that  there  are  many  thousand  times  as  many  acres  in  the 
country  as  there  are  acres  in  New  York  City.  A  lot  in  New 
York  may  be  worth  ten  thousand  dollars,  but  a  farm  of  five 
hundred  acres  in  the  country  may  also  be  worth  ten  thousand 
dollars,  exclusive  of  improvements.  The  farmer  who  has  paid 
ten  thousand  dollars  for  his  farm,  and  has  then  proceeded  to 
improve  and  cultivate  it,  will  not  be  satisfied,  when  the  assessor 
taxes  him  and  exempts  all  the  business  men  and  house-owners 
in  the  adjoining  village,  with  the  statement  that  the  owner  of  a 
ten-thousand-dollar  lot  in  New  York  City  pays  a  hundred  times 
as  much  per  front  foot.  He  mil  be  apt  to  reply  that  it  makes  no 
difference  to  him  whether  the  New  Yorker^s  ten  thousand  dollars 
is  taxed;  but  that  he  objects  to  his  own  ten  thousand  dollars 
being  taxed,  while  his  neighbors  in  the  village,  who  are  far 
richer  than  he,  pay  nothing  at  all.  In  short,  while  attention  is 
directed  to  the  fact  that  land  values  are  undoubtedly  less  per 
acre  in  the  country  than  in  the  city,  it  is  forgotten  that  the 
number  of  acres  in  the  country  is  so  many  times  larger  than  the 
number  of  acres  in  the  cities  that  the  total  land  values  in  the 

^  The  only  official  examination  of  this  matter  is  found  in  the  government 
report  entitled  Taxation  in  Country  and  City:  An  Exatninaiioti  of  the  Dis- 
tribution of  Property  Tax-ea  an  shoum  by  Official  Statistics  of  Assessed  Valua- 
tion. II.  8.  Dop'tm't  of  Agriculture,  Division  of  Statistics,  Misc.  Series, 
1900.  This  examination  covered  the  District  of  Columbia  and  the  sixteen 
states  which  assessed  land  values  separately."  The  conclusion  was  that  in 
a  majority  of  the  cases  land  values  were  proportionately  greater  in  rural 
than  in  urban  districts.  The  figures  are  printed  and  commented  in  Max 
West,  **City  and  Country  Taxes,"  in  Political  Science  Quarterly^  vol.  14 
(1899),  pp.  486-499. 
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country  will  form  a  substantial  part  of  the  whole.  Moreover, 
we  have  seen  that  the  value  of  improvements  is  relatively 
greater  in  the  towns  than  in  the  country.^  In  the  country  the 
farmhouse  is  built  for  a  few  hundreds  or  thousands  of  dollars; 
in  the  city  the  fine  stone  mansion  or  steel  skyscraper  is  erected 
at  a  cost  of  hundreds  of  thousands  or  millions  of  dollars. 

If,  therefore,  all  improvements  were  to  be  entirely  exempted, 
the  result  of  a  tax  on  land  values  would  be  to  make  the  farmers 
pay  more  than  they  do  at  present.  It  is  not  denied  that  as  be- 
tween the  general  property  tax  as  actually  administered  and  a  tax 
on  real  estate  only,  the  farmer  would  be  benefited  by  the  adop- 
tion of  the  latter.  For  personal  property,  as  has  been  elsewhere 
explained,^  is  assessed  chiefly  in  the  agricultural  communities. 
The  remedy,  however,  consists  not  in  taxing  land  values  alone, 
but  in  striving  to  reach  the  owners  of  personal  property  by  some 
other  method  than  that  of  the  general  property  tax.  But  even 
assuming  that  this  reform  cannot  be  effected,  what  the  farmers 
would  gain  by  the  aboUtion  of  the  personal  property  tax,  they 
would  lose  and  more  than  lose,  as  we  have  seen,  by  the  total 
exemption  of  all  improvements.^  As  long  as  the  United  States 
remains  pre-eminently  an  agricultural  community,  it  is  not 
likely  that  the  single  tax  will  become  a  practical  question.^ 

^  The  single-taxerB  claim  that  much  of  the  present  value  of  farm  land — 
due  to  fencing,  draining,  etc. — should  be  classed  as  improvements.  But,  as 
we  have  pointed  out  above,  it  is  quite  impossible  in  practice  to  distinguish 
improvements  on  the  land  from  improvements  in  the  land.  No  attempt 
is  ever  made,  in  assessing  land  values,  to  differentiate  between  the  two. 

*  Supra,  p.  18. 

*  This  conclusion  is  confirmed  by  Dr.  West,  after  analyzing  the  official 
statistics,  in  the  article  cited  on  the  previous  page,  in  which  he  also  states 
that  "the  exemption  of  intangible  personalty  alone  would  in  a  majority  of 
cafies  relieve  urban  communities  at  the  expense  of  rural  districts;  but  that 
the  exemption  of  both  tangible  and  intangible  personalty  would  benefit  the 
rural  districts  in  three-quarters  of  the  commonwealths.'' 

*  In  a  pamphlet  entitled  Peoples  Power  and  Public  Taxation^  written  by 
A.  D.  Cridge  and  W.  S.  Uren,  published  by  the  Fels  fund  and  distributed 
in  1910  to  every  voter  in  Oregon,  some  remarkable  figures  are  presented 
as  to  the  effect  of  the  adoption  of  a  land-value  tax  in  lowering  farmers' 
taxes.  The  figures  are  worthless  because  of  the  naKve  assumption  that  the 
naked  land  value  of  tillable  lands  (those  actually  in  cultivation)  is  no 
greater  than  that  of  the  non-tillable  lands.  In  other  words,  if  a  piece  of 
good  land  is  cleared,  its  naked  land  value,  according  to  this  view,  would 
be  no  greater  than  that  of  an  adjoining  rocky  hillside  which  is  not  put 
under  cultivation  because  it  would  not  be  worth  while.  It  is  such  argu- 
ments that  are  spread  broadcast  to  the  general  public! 
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Thirdly,  and  finally,  let  us  consider  the  economic  effects  of 
the  single  tax  on  rich  urban  communities. 

It  is  contended  by  the  single-taxers,  with  special  reference 
to  the  advantages  claimed  as  likely  to  accrue  to  the  tenement- 
house  population  of  the  large  cities,  that  the  introduction  of 
their  system  would  bring  about  the  social  millennium.  It  is 
supposed  that  if  we  abolish  the  tax  on  improvements,  that  is, 
on  houses,  the  vacant  lots  will  be  built  over  as  if  by  magic, 
rents  will  fall,  the  wages  of  the  workmen  will  rise,  and  a  period 
of  general  prosperity  will  be  ushered  in. 

It  may  be  asked,  in  the  first  place,  where  all  this  additional 
capital  which  is  to  be  invested  in  houses  is  coming  from.  There 
is  no  fund  floating  about  in  the  air  which  can  be  brought  to 
earth  simply  by  the  imposition  of  the  single  tax;  the  amounts 
to  be  laid  out  in  houses  must  be  taken  from  the  capital  now 
invested  in  some  other  form  of  productive  enterprise.  Tlie 
amount  of  loanable  capital  in  the  money  market  at  any  one 
time  is  definitely  fixed.  Even  deposits  in  banks  are  already 
invested,  for  the  most  part,  in  mortgages  or  in  corporate  se- 
curities; that  is,  they  are  already  utilized  for  productive  pur- 
poses. What  is  put  into  new  houses  will,  therefore,  simply  be 
so  much  taken  away  from  other  productive  employments. 

It  may  be  asked  next,  how  are  the  rents  of  our  tenement- 
house  population  so  suddenly  to  fall?  The  theory  that  a  tax  on 
houses  is  shifted  to  the  consumer  or  tenant  is  true  enough, 
provided  that  the  tax  be  exclusive — that  is,  provided  that  noth- 
ing be  taxed  except  houses.  If,  on  the  contrary,  the  house 
tax  is  simply  a  part  of  a  wider  system  of  taxation;  if  other 
forms  of  property  are  assessed,  like  investments  in  land  and  in 
personal  property;  if  a  corporation  tax  is  imposed  to  hit  the 
investors  in  corporate  securities;  or  if  we  have  an  income  tax 
which  is  to  reach  general  profits, — in  all  these  cases  the  very 
conditions  of  the  theory  according  to  which  a  house  tax  is 
shifted  disappear.^  To  the  extent,  then,  that  the  house  tax  is 
not  a  single  tax,  the  tendency  for  it  to  be  shifted  will  be  di- 
minished. The  only  result,  in  this  direction,  of  the  single  tax 
would  be,  as  a  matter  of  fact,  that  people  would  pay  their 
rent  to  the  state  instead  of  to  private  individuals.  We  hear  a 
great  deal  about  the  unoccupied  lands  held  for  speculative 
purposes  in  large  cities;  but  it  is  a  fact  that  south  of  Fourteenth 
Street  in  the  city  of  New  York — the  home  of  the  major  part 
>  See  The  Shijting  and  Incidence  of  Taxation  (3d  ed.),  pp.  292,  293. 
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of  the  tenement-house  population — ^not  seven-tenths  of  one  per 
cent  of  the  building  lots  lie  idle,  and  of  these  some  lots  are 
occupied  as  coal  yards,  and  some  adjoining  factories  or  large 
establishments  are  used  for  storage  purposes.^  How  then 
would  the  single  tax  relieve  the  inhabitants  of  the  slums?  They 
will  not  go  to  the  suburbs  where  there  is  an  abundance  of  land, 
for  the  same  reason  that  they  do  not  go  there  now.  Rent  in 
the  suburbs  is  at  present  relatively  les$  than  in  the  slums, 
which  are  nevertheless  crowded.  The  average  workman  plainly 
prefers  to  be  near  his  work,  and  to  enjoy  the  social  opportuni- 
ties of  contact  with  his  fellow-workmen,  evenings  as  well  as 
daytime.  Above  all,  without  cheap  and  rapid  transit,  he  can- 
not aflford  the  expenditure  of  time  and  money,  necessary  for 
conveying  the  various  members  of  his  family  to  and  from  the 
suburbs.  The  single  tax,  however,  would  not  alter  conditions 
of  transit.  Even  assuming,  therefore,  that  there  was  some 
magic  fund  to  cover  the  suburban  lots  with  houses,  the  rents  in 
the  slums  would  not  be  affected  to  any  appreciable  degree. 

Somewhat  akin  to  this  is  the  question  of  exempting  improve- 
ments from  the  local  tax  on  real  estate,  as  a  part  of  the  whole 
scheme  of  taxation.  Even  here,  however,  it  is  scarcely  open 
to  doubt  that  the  claims  made  by  its  defenders  as  a  cure  for 
urban  congestion  of  population  are  greatly  exaggerated.^  In 
small  towns  where  it  is  customary  for  the  owner  of  the  land 
also  to  own  the  buildings,  it  makes  indeed,  very  little  difference 
whether  the  tax  is  imposed  in  a  lump  sum  on  both  land  and 
buildings,  or  whether  the  same  amount  is  paid  by  the  owner  on 
his  land  with  the  buildings  exempted.  The  chief  difference  is 
to  be  foimd  in  the  larger  cities,  where  there  is  a  variation  in  the 
proportion  of  the  value  of  the  structure  to  that  of  the  land. 
Where  the  building  value  is  sixty  per  cent  of  the  total,  as  in  the 
suburbs  of  a  large  city,  compared  with  forty  and  thirty-five 
per  cent  in  the  crowded  districts,  it  might  seem  that  a  remission 
of  the  tax  on  improvements  would  tend  to  foster  the  construction 
of  buildings  in  the  suburbs  and  thus  to  reduce  rents  all  around 
and  in  this  way  lessen  congestion.    But  entirely  apart  from  the 

*  In  1911  there  were  south  of  Fourteenth  street  in  New  York  467  vacant 
lots,  with  a  value  of  $9,844,910  out  of  a  total  number  of  24,203  parcels  of  real 
estate  with  an  assessed  valuation  of  $1,319,866,666.  See  the  Report  oj  the 
Commissicners  of  Taxes  and  Assessments  for  1911. 

*See  especially  Taxation  of  Land  Values  in  American  Cities^  The  Next 
Step  in  Exterminating  Poverty.    By  Benjamin  C.  Marsh,  New  York,  1911. 
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considerations  adduced  in  the  last  paragraph  as  to  the  relative 
inelasticity  of  rents  in  the  slums,  it  may  be  pointed  out  that  if 
improvements  are  wholly  exempt  the  tendency  would  obviously 
be  for  landowners  in  the  crowded  slums  to  erect  still  higher  tene- 
ments, which  would  have  to  return  only  the  interest  on  the  less- 
ened investment,  and  which  would  therefore  again  increase 
congestion.  In  point  of  fact,  suitable  transportation  facilities, 
proper  housing  and  building  laws,  and  adequate  credit  condi- 
tions exert  a  far  more  important  influence  on  congestion  and 
house  rents  than  does  any  system  of  exemption  of  improvements 
from  taxation. 

The  exemption  of  improvements  from  the  local  real  estate 
tax  has  been  tried  especially  in  Australasia  and  in  Canada. 
In  Australasia  the  results  are  inconclusive,  and  the  real  impor- 
tance of  the  reform  lies  not  so  much  in  the  exemption  of  improve- 
ments as  in  the  substitution  of  capital  values  for  rental  values 
in  the  assessment  of  land.  ^  In  Canada  several  cities  and  prov- 
inces have  in  recent  years  exempted  buildings  in  whole  or  in 
part,  from  the  real  estate  tax.^  The  advantages  of  the  system, 
however,  have  not  been  those  advanced  by  its  advocates.  In 
Winnipeg  and  Vancouver,  for  instance,  house  rents  have  not 
fallen,  but  risen;  and  speculation  at  large,  far  from  being  abated, 
has  increased  enormously.  This  is,  of  course,  due  to  the  fact 
that  taxation,  even  as  a  whole,  is  of  incomparably  less  importance 
than  the  economic  forces  which  make  for  the  growth  of  the 
community.  But  it  is  quite  idle  to  speculate  upon  what  the 
result  would  have  been  if  the  improvements  had  been  taxed; 
we  are  told  that  little  difference  can  be  noted  between  the 
Canadian  towns  where  improvements  are  exempt  and  the 
American  to\vns  across  the  border,  where  they  are  taxed.* 
The  true  reason  why  there  has  been  so  little  opposition  to  the 
exemption  of  improvements  in  Canada  is  that  the  tax  rat€,  in 
the  face  of  an  enormous  increase  of  land  values  which  is  nat- 
urally found  in  all  rapidly  growing  communities,  has  been 
kept  very  low.    Joined  to  this  is  the  sentiment  against  absentee 

^  For  a  discussion  of  this  cf.  infra,  p.  530. 

2  For  a  full  and  accurate  statement  of  all  the  facts  of  the  case  see  chap. 
viii.  of  Provincial  and  Local  Taxation  in  Canada^  by  S.  Vineberg,  New 
York,  1912.  This  is  no.  128  of  the  Columbia  University  Series  in  Hisioryf 
Economics  and  Public  Jmu\ 

'See  especially  F.  C.  Wade,  The  Single  Tax  Humbug  in  Vancotwer. 
Vancouver,  1912.  Wade  contends  that  the  other  Canadian  "non-single- 
tax  ^'  cities  have  increased  still  faster  than  Vancouver. 
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ownership,  which  is  often  apt  to  be  strong  in  any  young  com- 
munity, as  is  evidenced  by  similar  movements  toward  the 
exemption  of  improvements  that  are  found  in  the  early  history 
of  prosperous  American  states.^  The  situation  in  Canada  is  the 
same  as  that  in  Australasia.-  As  soon  as  the  normal  conditions 
of  a  long  established  community  present  themselves,  with  only 
a  gradual  and  moderate  increase  of  prosperity,  but  with  the 
rapidly  growing  expenditure  of  a  complicated  economic  life,  the 
real  problem  will  present  itself,  as  it  is,  for  instance,  found  in 
the  cities  of  the  Eastern  United  States. 

So  far  as  it  is  true  that  land  in  or  near  cities  is  held  largely  for 
speculative  purposes,  the  difficulty  can  be  met  by  the  enforce- 
ment of  now  existing  laws,  and  by  the  imposition  of  a  special  or 
a  higher  tax  on  unoccupied  lands  in  or  near  the  city.  The  tax 
laws  of  the  American  states  ever>nvhere  instruct  the  officials 
to  assess  proi)erty  at  its  true  or  selling  value,  but  it  is  notorious 
that  unimproved  lots  are,  as  a  rule,  considerably  undervalued 
as  compared  with  those  on  which  improvements  have  been 
erected.  If,  then,  we  simply  enforce  the  laws  as  they  exist,  it 
will  be  more  difficult  for  anyone  to  hold  land  too  long  on  specu- 
lation. If  in  addition  we  impose  a  special  tax  or  a  higher  tax 
on  imimproved  city  lots,  it  will  be  still  more  difficult  to  do  so. 
It  is  thus  evident  that  the  desired  end  may  be  accomplished 
without  invoking  the  aid  of  the  single  tax. 

*  In  the  territorial  days  of  Iowa,  for  instance,  improvements  were  ex- 
empted for  a  time  in  1840,  and  a  few  years  later  an  important  discussion 
took  place  in  which  the  disadvantages  of  the  unearned  increment  accruing 
to  non-eettlers  and  especially  to  absentee  speculators  were  fully  set  forth, 
with  reflections  on  the  dangers  of  land  monopoly.  As  the  country  was 
built  up,  however,  absentee  ownership  diminished  in  its  relative  impor- 
tance and  the  demand  for  the  exemption  of  improvements  disappeared. 
Cf.  J.  E.  Brindley,  History  of  Taxation  in  lowa^  1911,  i.,  pp.  23-28,  and 
the  interesting  editorials  from  contemporary  newspapers,  pp.  370-371. 

Still  further  back,  namely  in  the  seventeenth  century  we  find  a  similar 
movement  although  for  somewhat  diflFerent  reasons.  In  1652  Director 
StU3rve8ant  of  New  Amsterdam  proposed  a  tax  on  unimproved  lands  only. 
The  bill  was  drawn  and  would  have  passed  but  for  the  necessity  of  a  larger 
revenue  from  more  general  sources,  due  to  the  war  between  Holland  and 
England.  See  O'Callaghan,  Laws  and  Ordinances  of  New  Netherlands^ 
1638—1674t  *w5  anno.  Two  years  lat<»r  it  was  proposed  that  vacant  lots 
in  New  Amsterdam,  Beverwyck  and  other  towns,  which  had  been  granted 
for  building  purposes,  should  be  sold  at  an  official  valuation  "  in  case  the 
present  owners  and  proprietors  either  neglect  or  are  disinclined  to  build 
on  aforesaid  vacant  lots."    Ihid.^  p.  181. 

*  C/.  infrOf  chap,  xvii,  sec.  vi. 
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Furthermore,  so  far  as  the  idea  of  unearned  increment  is 
really  appUcable  to  urban  real  estate,  the  problem  can  be  solved 
not  only  by  extending  the  American  system  of  special  assess- 
ments which  takes  for  public  purposes,  and  precisely  at  the  time 
of  its  creation,  the  increased  value  which  may  properly  be  said 
to  be  due  to  any  positive  action  on  the  part  of  the  community; 
but  also  by  imposing  an  additional  increment-value  tax,  which 
will  take  for  the  community  a  part  of  the  increased  value 
caused  by  the  silent  growth  of  the  community  itself.^  By 
enforcing  the  tax  laws  as  they  exist  to-day,  by  extending  the 
law  of  special  assessments  to  all  the  cases  which  are  properly 
referable  to  the  principle  of  benefits,  by  levying  a  special  tax  on 
unbuilt  city  lots  and  by  adding  to  the  existing  code  of  taxation 
some  form  of  increment-value  land  taxes,  we  shall  in  all 
probability  do  as  much  as  is  imder  existing  conditions  either 
practicable  or  equitable. 

IV.  Conclusions 

%  We  have  studied  the  single  tax  from  different  points  of  view. 
It  is  undoubtedly  true  that  the  single-tax  agitation  has  been  of 
great  value.  It  has  in  some  countries  served  to  direct  attention 
to  the  abuses  of  a  mediaeval  land  system.  It  has  in  the  United 
States  helped  to  disclose  the  shortcomings  of  the  antiquated 
general  property  tax.  It  has  everywhere  done  yeoman's  service 
in  emphasizing  the  question  of  imjust  privilege.  But  none  the 
less  we  have  found  ourselves  unable  to  accept  its  demands. 
We  have  seen  that  the  siugle  tax  is  defective  fiscally,  politically, 
morally  and  economically.  We  have  learned,  first,  that  it  would 
be  inelastic,  and  that  it  would  intensify  the  inequalities  resulting 
from  unjust  assessments;  secondly,  that  although  itself  pro- 
posed chiefly  from  social  considerations  it  would  prevent  the 
government  from  utilizing  the  taxing  power  for  other  social 
purposes,  and  that  it  would  divorce  the  interests  of  the  people 
from  those  of  the  government;  thirdly,  that  it  would  offend 
against  the  canons  of  universality  and  equality  of  taxation, 
and  that  it  would  seriously  exaggerate  the  difference  between 
profits  from  land  and  profits  from  other  sources;  and  finally, 
that  it  would  be  entirely  inadequate  in  poor  communities, 
that  it  would  generally  have  an  injurious  influence  on  the 
farmer,  and  that  even  in  the  large  urban  centres  it  would  ex- 

^  As  to  this  c/.  injraf  pp.  491  et  seg.,  508  et  aeq. 
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empt  large  sections  of  the  population  without  bringing  any 

.    substantial  relief  to  the  poorer  classes. 

This  is  clearly  not  the  place  to  discuss  the  wider  claim  of  the 
single-taxers,  that  the  application  of  their  scheme  would  intro- 
duce the  social  millennium.  Even  as  a  method  of  tax  reform, 
however,  the  project  is,  as  we  have  seen,  a  mistaken  one.  Our 
system  of  taxation  is  far  from  being  ideal,  or  even  comparatively 
just.  But  whatever  be  the  much  needed  reform  and  however 
desirable  may  be  the  addition  of  a  tax  on  land  values  to  existing 
revenue  systems,  it  is  not  probable  that  either  the  common 
people  or  the  student  will  accept  a  scheme  which  is  at  bot- 

\tom  palpably  unjust,  which  abandons  one  of  the  fundamental 
theories  of  modem  taxation — that  of  relative  ability  or  faculty — 
and  which  seeks  to  put  the  burdens  of  the  many  on  the 
shoulders  of  the  few. 


CHAPTER  IV 

DOUBLE   TAXATION 

Double  taxation  in  the  simplest  sense  denotes  the  taxation 
of  the  same  person  or  the  same  thing  twice  over.^  This  is  at 
once  a  very  old  and  a  very  new  phenomenon.  It  is  very  old  so 
far  as  it  is  founded  on  mere  extortion,  on  the  caprice  of  govern- 
ment and  on  the  desire  to  raise  revenues  without  any  regard  to 
the  relative  burden  on  the  taxpayer.  All  government  was  at 
first  based  on  might.  Although  this  was  the  original  cause  of  the 
double  taxation  of  one  man  and  the  exemption  of  his  neighbor, 
it  is  in  modem  times  entirely  overshadowed  by  the  second  cause, 
which  is  essentially  of  recent  growth.  We  live  in  an  age  of 
industrial  complexity  and  differentiation.  In  former  times 
property  rights  were  simple,  and  the  little  capital  that  existed 
was  largely  owned  by  the  producer.  To-day  not  only  does  the 
same  capitalist  invest  in  different  enterprises,  not  only  is  the 
producer  often  dependent  for  a  part  of  his  capital  on  sums  that 
belong  to  others,  but  the  old  geographical  unity  has  been  dis- 
solved, and  there  is  no  nece^ssary  connection  between  the  residence 

*  CJ.  in  general,  Francis  Walker,  Double  Taxation  in  the  United  States, 
published  in  the  Columbia  University  Studies  in  History ^  Economics  and 
Public  Law,  vol.  v.,  no.  1  (1895).  Cf.  also  T.  Sutro,  **  Double  aod  Multiple 
Taxation  "  in  Proceedings  of  the  Second  International  Tax  Conference,  Colum- 
bus, 1909,  p.  547  and  C.  Crocker,  "  Some  Judicial  Opinions  against  Double 
Taxation,"  Fourth  Conference,  1911,  p.  261.  For  the  earlier  American 
literature  on  the  subject  see  A.  L.  Perry,  Extra-territorial  Taxation,  Boston, 
1875;  George  G.  Crocker,  An  Exposition  of  the  Double  Taxation  of  Personal 
Property  in  Massachusetts,  Boston,  1885;  and  the  same  author's  The  In- 
justice and  Inexpediency  of  Double  Taxation,  Boston,  1892;  J.  C.  Ropes, 
Double  Taxation.  Argument  lyefore  the  Joint  Committee,  Cambridge,  1884; 
Josiah  P.  Quincy,  Double  Taxation  in  Massachusetts,  Boston,  1889;  Richard 
H.  Dana,  Double  Taxation  unjust  and  inexpedient,  Boston,  1892;  and  the 
same  author's  Double  Taxation  in  Massachusetts,  Boston  (1895). 

The  continental  literature  is  singularly  weak  in  the  discussion  of  the 
general  problem,  although  more  satisfactory  in  some  detailed  questions. 
For  a  more  recent  treatment  of  the  problem  as  a  whole,  see  Eheberg, 
DoppelbesteucTung  in  Conrad's  Handworterbuch  der  Staatsunssenschaften, 
3d  ed.  (1910),  vol.  iii.;  and  M.  J.  Brincour,  Des  doubles  impositions  fisccUes 
au  point  de  vue  national  et  au  point  de  vue  international.     Louvain  (1910). 
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of  the  capitalist  and  the  place  where  his  capital  is  employed. 
A  system  of  taxation,  therefore,  which  may  have  been  per- 
fectly just  under  the  older  and  simpler  conditions,  may  now  be 
entirely  inadequate  because  of  the  failure  of  government  to  take 
account  of  these  new  complications  in  property  rights.  As  a 
matter  of  fact,  almost  all  existing  double  taxation  in  civilized 
nations  is  due  to  inattention  to  these  modem  industrial  intri- 
cacies. 

If  we  approach  the  subject  of  double  taxation  more  closely, 
we  are  confronted  by  serious  difficulties.  There  are  almost 
as  many  kinds  of  duplicate  taxation  as  there  are  kinds  of  taxes 
or  of  industrial  relations.  We  find  the  term  used  with  the 
utmost  looseness,  so  that  what  may  be  in  one  state  a  very  im- 
portant species  of  double  taxation  may  be  quite  insignificant 
in  another.  In  the  first  state,  then,  the  phrase  *' double  taxa- 
tion" alwajrs  calls  up  a  particular  set  of  problems;  while  in  the 
other  state  the  same  phrase  will  denote  something  entirely  differ- 
ent. Let  us  therefore  endeavor  to  give  an  analysis  of  the 
phenomena  which,  while  not  entering  into  the  details  of  the 
problem,  will  explain  the  principle  in  all  states. 

There  are  two  distinct  categories  of  double  taxation — that 
by  competing  jurisdictions  or  authorities,  and  that  by  the  same 
jurisdiction  or  authority.  The  first  is  essentially  geographical 
in  character.  It  is  partly  due  to  the  fact  that  modem  wealth 
is  more  or  less  cosmopolitan.  A  man  living  in  one  state  and 
owning  property  in  another  may  be  taxed  on  the  same  property 
by  both  states,  because  they  compete  with  each  other  in  claim- 
ing jurisdiction  over  that  property.  Not  only  is  this  true  as 
between  foreign  countries,  but  it  is  equally  true,  and  in  fact  of  far 
greater  importance,  as  between  conflicting  authorities  in  the 
same  country.  The  separate  commonwealths  in  a  federal 
state,  the  separate  counties  in  a  commonwealth,  the  separate 
towns  in  a  county — each  and  all  of  them  may  make  conflicting 
claims  on  the  same  individual  or  on  the  same  piece  of  property. 
Double  taxation — or  it  may  be  triple  or  quadruple  taxation — ^by 
competing  jurisdictions  is  thus  a  product  of  the  modem  mo- 
bility of  capital  and  labor;  and  with  the  growing  importance  of 
local  taxation,  the  difficulties  are  multiplied. 

It  may  happen,  however,  that  a  single  authority — the  same 
town,  county,  commonwealth  or  nation — is  confronted  by 
essentially  similar  difficulties  as  to  property  or  persons  \s'ithin 
its  jurisdiction.    Thus  a  man  buys  a  piece  of  land,  and  borrows 
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part  of  the  purchase  price  from  another  man  living  in  the  same 
town.  If  the  to^^n  taxes  the  value  of  the  land,  which  in  this 
case  includes  the  value  of  the  mortgage,  and  then  taxes  the 
mortgage,  the  question  of  double  taxation  immediately  presents 
itself.  So,  again,  if  a  man  invests  his  property  in  the  stock  of  a 
corporation  doing  business  in  the  same  place  while  the  state 
taxes  both  the  investor  and  the  corporation,  we  are  confronted 
by  the  same  diflSculty.  In  such  cases  the  taxes  are  imposed 
by  the  same  authority  or  jurisdiction.  Let  us  discuss  each 
class  in  turn. 

I.   Double  Taxation  by  the  Same  Avihority 

The  simplest  case  arises  when  a  person  is  taxed  on  his  prop- 
erty, income  or  profits,  while  an  additional  tax  is  imposed  on 
the  property,  income  or  profits  of  the  business  in  which  he  is  a 
partner.  This  is  such  a  flagrant  case  of  double  taxation  that  it 
is  not  practised  by  any  civilized  government.  For,  clearly, 
the  business  income  is  to  that  extent  the  individual  income. 
This  case  may  therefore  be  neglected  as  of  no  practical  moment. 

The  first  important  instance  of  double  taxation  arises  when 
an  attempt  is  made  to  tax  property  and  also  to  tax  income;  or 
to  tax  either  property  or  income,  and  also  to  levy  a  business 
or  license  tax.  On  this  point  there  is  much  misconception. 
Many  consider  this  to  be  wrong,  because  it  is  double  taxation. 
As  a  matter  of  fact,  however,  if  all  are  put  upon  the  same 
plane,  the  simultaneous  taxation  of  property  and  of  income 
works  no  injustice.  If  all  the  members  of  the  class  are  treated 
alike,  it  makes  no  difference  whether  there  is  one  single  high 
tax  on  property,  or  a  low  tax  on  property  and  another  low  tax 
on  the  profits  of  the  property.  In  fact,  the  government  would 
be  perfectly  justified  in  taxing  the  property,  the  income  of  the 
property  and  also  the  expenses  or  any  other  attribute  of  the 
property.  All  such  duplicate  or  triplicate  taxes  are  perfectly  rea- 
sonable so  long  as  they  fall  equally  on  all.  Taken  together, 
they  amount  simply  to  a  high  rate  for  a  single  tax  on  the  prop- 
erty. Double  taxation,  therefore,  is  "Hot  always  wrong;  it  is 
unjust  only  when  one  taxpayer  is  assessed  twice  while  another  in 
substantially  the  same  class  is  assessed  but  once.  It  is  the 
inequality  of  taxation  that  instinctively  shocks  us.  But  if  all 
persons  within  the  class  are  equally  subjected  to  the  burden, 
there  can  be  no  just  complaint. 

It  may  be  objected  that  people  are  not  treated  alike  when 
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they  pay  diflferent  taxes  on  the  same  income.  Our  opinion 
must  depend,  however,  entirely  on  the  attitude  we  take  toward 
what  is  called  "differentiation*'  of  taxation.  If  we  maintain 
that  all  incomes  should  be  taxed  alike,  irrespective  of  source,  the 
objection  would  be  valid.  But  modern  theory  has  formulated 
the  demand  for  a  distinction  between  earned  and  unearned 
incomes,  or  between  incomes  from  labor  and  incomes  from 
property.  Even  so  conservative  a  writer  as  John  Stuart  Mill 
was  an  adherent  to  this  principle,  which  is  at  present  quite 
generally  admitted.  This  "differentiation"  may  be  secured  in 
two  ways.  A  lower  rate  may  be  levied  on  labor  incomes  than 
on  property  incomes,  as  in  the  present  North  Carolina  income 
tax,  as  in  the  former  Virginia  income  tax,  and  as  in  Italy,  in 
Holland  and  in  some  of  the  Australian  states.  But  instead  of 
making  a  difference  in  the  rates,  the  same  result  may  be  reached 
by  levying  a  uniform  tax  on  all  incomes  and  an  additional  tax 
on  property,  so  that  the  income  from  property  thus  indirectly 
pays  a  higher  rate.  This  is  the  case  in  Prussia  and  in  some  of  the 
Swiss  cantons,  where  the  property  tax  and  the  income  tax  are 
levied  on  the  same  property.  In  other  words,  property  income 
Ls  put  into  a  different  class  from  labor  income.  It  is  taxed 
twice — once  on  property  and  once  on  income — because  the 
seeming  inequality  is  considered  to  be  really  a  higher  equaUty. 
It  is  double  taxation,  but  it  is  not  unjust  double  taxation. 

In  some  places  the  principle  of  differentiation  has  not  yet 
been  adopted.  When  the  income  tax  is  added  to  the  property 
tax,  the  income  from  property  already  taxed  is  exempted,  as  in 
Massachusetts  and  in  some  of  the  S\^iss  cantons.  Many  difficul- 
ties have,  however,  arisen  in  the  endeavor  to  distinguish  these 
property  incomes.  Thus  in  Massachusetts  the  question  pre- 
sented itself  whether  the  income  from  a  business  could  be  taxed, 
if  the  property  invested  in  the  business  was  already  taxed.  In 
a  leading  case  this  practice  was  upheld  on  the  ground  that 
business  profits  are  the  result  not  only  of  the  capital  invested, 
but  of  the  industry  and  skill  of  the  capitalist.^  Although  this 
is  no  doubt  true,  as  a  matter  of  fact  the  interpretation  of  the 
Massachusetts  law  is  imjust  because  incomes  derived  solely 

^  Wilcox  V8.  Middlesex,  103  Mass.  544.  C/.  the  interesting  discussion  in 
J.  A.  Lane,  Address  on  Taxation  with  Special  Reference  to  Taxation  upon 
Income  derived  from  Property  subject  to  Taxation^  Boston  Executive  Busi- 
ness Association,  1891.  Cf.  also  Report  of  the  Special  Commission  on  Taxor 
Hon,  Boston,  1891. 
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from  land  or  from  other  investments  pay  only  once,  while 
incomes  derived  from  business  enterprise  pay  twice,  once  on 
the  property  invested  and  again  on  the  income  derived.  It  is 
this  inequality  of  the  tax  which  renders  the  system  crude  and 
inequitable.  This  has  been  recognized  in  practice,  and  the 
custom  has  arisen  for  the  assessor  to  allow  six  per  cent  on  the 
capital  invested  in  the  business  as  representing  the  income 
from  capital,  and  to  levy  the  income  tax  only  on  the  surplus 
profits.  In  the  Swiss  cantons  similar  provision  is  made  by  law 
and  applies  to  incomes  from  all  property,  the  amount  exempted 
being  four  to  five  per  cent  of  the  capital.  These  figures  are, 
indeed,  entirely  arbitrary,  although  they  represent  an  inter- 
esting attempt  to  avoid  double  taxation.^ 

If,  however,  we  accept  the  principle  of  differentiation,  this 
attempt  is  to  a  certain  extent  vmnecessary.  The  higher  taxa- 
tion of  income  from  property  as  compared  with  income  from 
other  sources  is  theoretically  defensible,  although  the  exact 
amount  of  increase  cannot  be  fixed  a  priori.  It  is  only  when 
the  additional  rate  exceeds  this  amount  that  we  can  really 
speak  of  unjust  double  taxation.  Up  to  that  point  it  may 
indeed  be  double  taxation,  but  it  is  not  necessarily  imjust  taxa- 
tion. We  may,  then,  conclude  that  to  tax  property  and  also 
the  income  from  property  is  not  of  itself  inequitable,  provided 
that  the  income  from  all  property  is  taxed.  To  single  out  a 
special  class,  as  is  done  in  Massachusetts,  does  indeed  involve 
injustice.  But  if  the  tax  applies  to  all  property,  the  simul- 
taneous taxation  of  property  and  income  is  not  of  itself  repre- 
hensible double  taxation.  Incomes  from  property  should  be 
taxed  higher  than  incomes  from  labor. 

The  second  important  case  of  double  taxation  is  connected 
with  the  question  of  indebtedness.  Shall  debts  be  deducted 
from  assessments  for  the  property  tax,  or  the  interest  on  indebt- 
edness from  assessments  for  the  income  tax?  ^  Is  it  double 
taxation  to  tax  the  creditor  on  the  debt,  and  the  debtor  on  the 
whole  property  including  the  debt? 

Put  in  this  way  the  answer  is  plain.  A  man  must  be  taxed 
upon  what  he  has,  not  upon  what  he  has  not.  What  he  owes  to 
another  is  not  really  a  part  of  his  property.  The  one  great  reason 
why  the  countries  of  continental  Europe  are  changing  their 

*  For  some  adilitional  considerations,  see  infraf  chap,  viii,  sec.  ii. 
2  The  fullest  study  of  this  case  is  Meckel,  Die  Einkammenaleuer  und  die 
Schuldzinaen,  1890. 
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system  from  taxation  of  product  to  taxation  of  income,  is  that 
under  the  former  method,  which  disregards  the  personal  posi- 
tion of  the  individual,  no  deduction  is  made  for  indebtedness; 
whereas  by  the  income  tax  such  deduction  is  made.  For  net 
income  can  mean  only  the  surplus  above  all  necessary  outlays — 
including  interest  on  debts — connected  with  the  acquisition 
of  the  revenue.  Every  income  tax,  whether  in  Europe  or  in 
America,  therefore  permits  interest  on  indebtedness  to  be  de- 
ducted. 

What  is  true  of  the  income  tax  is  equally  true,  in  theory,  of 
the  property  tax.  But  the  practical  limitations  to  the  applica- 
tion of  the  theory  in  the  case  of  the  latter,  and  more  especially 
in  the  tax  on  personalty,  are  very  considerable.  The  unfor- 
tunate experience  of  the  United  States  has  already  been  dis- 
cussed. 

There  is,  however,  one  special  phase  of  the  question  which 
is  of  widespread  interest.  In  the  case  of  a  tax  on  land  or  on  real 
estate,  what  should  be  done  with  the  amount  of  the  mortgage? 
The  problem  of  double  taxation  arises,  as  in  several  of  the 
American  states,  when  the  borrower  or  mortgagor  is  assessed 
on  the  full  value  of  his  land,  and  the  lender  or  mortgagee  is  also 
taxed  on  the  amount  of  the  mortgage  debt.  If  A,  the  owner  of 
a  $100,000  farm,  borrows  $50,000  from  B,  the  state  thus  taxes 
$150,000,  when  there  is  really  only  $100,000  of  property;  and 
so  far  as  B  is  able  to  shift  his  tax  on  A,  the  latter  pays  the  taxes 
for  both.^  On  the  other  hand,  if  the  mortgagor  is  allowed  to 
deduct  the  value  of  the  mortgage,  and  if  the  mortgage  debt  is 
not  taxed  at  all  to  the  mortgagee,  the  state  loses  a  legitimate 
revenue.  It  now  taxes  A  on  $50,000  and  does  not  tax  B  at  all, 
thus  getting  a  revenue  from  $50,000,  when  there  is  really 
$100,000  of  property.  In  the  one  case  we  have  double;  in  the 
other,  we  have  inadequate  taxation. 

What  is  the  remedy?  Several  plans  have  been  tried.  Ac- 
cording to  the  first  the  mortgagor  is  taxed  on  the  full  amount 
of  the  property,  but  the  mortgagee  is  exempt.  This  method 
is  based  on  the  theory  that  the  tax  on  the  lender  will  be  shifted 
at  any  event  to  the  borrower,  that  as  a  result  of  the  exemption 
of  mortgages  capitalists  will  lend  more  readily  and  at  a  lower 
rate,  and  that  the  benefits  of  exemption  will  accordingly  be 

*  In  156  Pa.  488,  the  taxing  of  both  land  and  mortgage  was  held  not 
to  be  double  taxation. 
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diffused  throughout  the  community.^  This  plan  is  obviously  the 
simplest  and  most  effective  method  of  avoiding  double  taxation. 
Several  American  states  have  now  adopted  this  plan,  with 
great  satisfaction  to  all  concerned.  For  under  this  scheme,  in 
the  case  mentioned  above,  the  state  will  still  get  the  revenue  on 
the  entire  $100,000  worth  of  property,  and  the  mortgagor  will 
not  have  to  pay  the  double  tax,  once  to  the  state  and  again  in 
the  shape  of  interest  to  the  lender. 

A  second  plan  consists  in  exempting  not  the  lender,  but  the 
borrower;  not  the  credit  of  the  mortgagee,  but  the  liability  of 
the  mortgagor;  that  is,  to  tax  the  lender  on  the  amount  of  the 
mortgage  and  the  borrower  on  the  value  of  the  property  minus 
the  mortgage.  In  working  out  this  scheme,  however,  several 
commonwealths,  like  California  and  Massachusetts,  adopted 
a  slight  modification.  According  to  the  amended  plan,  the 
mortgagor  can  offset  the  amount  of  the  mortgage  debt.  The 
mortgage,  on  the  other  hand,  is  taxable  in  the  hands  of  the 
mortgagee,  but  it  is  treated  as  realty,  not  as  personalty — ^that 
is,  its  sitiis  does  not  follow  the  domicile  of  the  mortgagee,  but 
it  is  taxed  in  the  locality  where  the  mortgaged  property  lies. 
If  the  tax  is  paid  by  the  mortgagor,  he  may  recoup  it  from  the 
mortgagee.  In  Massachusetts,  indeed,  this  provision  is  practi- 
cally void,  because  nearly  all  mortgages  contain  a  clause  requir- 
ing the  mortgagor  to  pay  taxes  upon  the  mortgaged  estate, 
and  a  further  agreement  to  pay  all  taxes  upon  the  debt  in  the 
event  of  the  repeal  of  the  law.  The  practical  result,  therefore, 
is  virtually  the  same  as  if  mortgages  were  exempt,  and  the  bor- 
rower taxed  on  the  total  value  of  his  land.^   In  California,  where 

*  See  Seligman,  The  Shifting  and  Incidence  of  Taxation^  3d  ed.  (1910), 
pp.  332-337. 

» See  the  Report  of  the  Special  CommiUee  of  the  Boston  Executive  Business 
Association  on  Taxation^  1889,  p.  31.  For  an  investigation  of  the  question 
as  to  how  far  the  rate  of  interest  has  been  affected,  see  Thomas  Hills,  Ad' 
dress  on  Taxation^  delivered  before  the  Boston  Executive  Business  Association, 
1890,  p.  20;  and  Nathan  Matthews,  Jr.,  "Double  Taxation  of  Mortgaged 
Real  Estate,"  in  Quarterly  Journal  of  Economics^  iv.  (1890),  p.  339.  Cf.  also 
R.  H.  Dana,  Double  Taxation  in  Massachusetts.  Published  under  the  auspices 
of  the  Massachusetts  Anti-Double-Taxation  League^  1895,  pp.  72-86.  For 
earlier  discussions  of  the  subject  see  Benjamin  A.  Willis,  Remarks  on  the 
Bill  providing  for  the  Exemption  of  Mortgages  on  Real  Estate  from  Taxation^ 
New  York,  1873;  John  C.  Ropes,  Taxation  of  Mortgaged  Real  Estate,  Boston, 
1881;  A.  W.  Beard,  Taxation  of  Mortgaged  Property.  Remarks  before  the 
Legislative  Committee,  n.  p.  1881 ;  Henry  Winn,  The  Exemption  of  Money 
Lenders  from  Taxation:  its  Effect  upon  the  Interest  Rate,  Turners  Falls, 
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the  plan  was  incorporated  into  the  constitution  of  1879,  all  such 
agreements  between  mortgagor  and  mortgagee  were  void.  This 
continued  until  1907  when,  after  an  amendment  to  the  constitu- 
tion in  1906,  a  law  was  passed  permitting  separate  contracts. 
Legal  enactments,  however,  cannot  prevent  the  operation  of 
economic  law.  As  a  matter  of  fact,  the  interest  rate  on  mort- 
gages rose  as  a  consequence  of  the  law,  and  it  has  even  been 
claimed  with  some  degree  of  truth  that  interest  rose  by  a  slight 
amount  over  and  above  the  tax,  to  compensate  the  lender  for 
trouble  and  risk.^  By  the  end  of  the  nineties  this  was  beginning 
to  be  recognized,  and  during  the  next  decade  the  conviction 
of  the  futility  of  the  old  scheme  became  so  widespread  that  in 
1910  the  constitution  was  again  amended  so  as  to  provide  for 
the  complete  exemption  of  mortgages.  In  the  meantime,  how- 
ever, the  Massachusetts  or  California  system  had  been  intro- 
duced in  1903  in  Wisconsin,  leading  there  also  to  practical 
exemption.^ 

In  addition  to  these  methods  of  attempting  to  avoid  double 
taxation  we  find  some  alternative  and  halfway  schemes.  Sev- 
eral states  which  recognize  the  inevitable  shifting  of  a  tax  on 
mortgages  to  the  borrower  or,  on  the  other  hand,  the  practical 
impossibility  of  the  discovery  of  mortgages  by  the  assessors,  are 
nevertheless  not  ready  to  abandon  all  revenue  from  this  source. 
A  few  of  these  states  try  to  solve  the  problem  by  levying  a 
special  tax  on  mortgages,  but  at  such  a  low  rate  that  there  is 

1883;  and  the  same  author's  Mortgage  Exemption  and  Taxation  of  Real  Estate 
only,  Boston,  1889. 

» See  C.  C.  Plehn,  "The  Taxation  of  Mortgages  in  California,"  in  The 
Yale  Review,  viii.  (1899),  pp.  31-67.  For  later  studies  on  the  question  of 
the  incidence  of  the  tax  on  mortgages  see  Mortgage  Taxation  and  the  Boat- 
wick  Bills.  Prepared  by  the  New  York  Tax  Reform  Association,  New 
York,  1904;  Mortgage  Taxation  and  Interest  Rates,  New  York,  1906,  a  study 
made  by  the  New  York  Tax  Reform  Association;  T.  B.  Adams,  "Mortgage 
Taxation  in  Wisconsin,"  in  the  Quarterly  Journal  of  Economics,  xxii.  (1907), 
pp.  1-27;  and  R.  A.  Campbell,  Mortgage  Taxation,  Madison,  1908. 

« The  same  system  at  one  time  existed  in  Michigan,  Missouri  and  Oregon. 
The  Missouri  constitutional  amendment  of  1900  was  declared  by  the  state 
court  to  be  opposed  to  the  federal  constitution  in  Russell  vs.  Croy,  164 
Mo.  69,  on  the  groimd  that  corporate  mortgages  were  not  treated  in  the 
same  way  as  those  of  individuals.  In  Oregon  the  law  of  1882  was  declared 
unconstitutional  in  1884  for  much  the  same  reason,  but  the  defect  was 
removed  by  an  amendment  of  1885.  In  1893,  however,  the  law  was  re- 
pealed. The  Michigan  law  was  also  repealed  in  1893,  and  mortgages  were 
again  taxable  as  personal  property  until  1911  when  the  mortgage-recording 
law  was  enacted. 
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less  inducement  to  conceal  them.  A  few  others  attempt  to 
solve  the  problem  by  levying  a  small  tax  on  the  mortgage  when 
it  is  recorded,  and  thereafter  exempting  it.^  The  first  method 
involves  practical  exemption  from  the  beginning,  the  latter 
complete  exemption  after  the  first  year.  Thus  the  tendency 
may  be  said  to  be  everywhere  in  the  direction  of  exemption  as 
the  best  means  of  avoiding  double  taxation.^ 

In  the  above  discussion  we  have  treated  primarily  of  indi- 
vidual indebtedness.  The  same  question  often  arises  in  con- 
nection with  corporate  debts,  especially  in  the  shape  of  mortgage 
bonds.  It  has  usually  been  overlooked,  however,  that  there  is 
a  distinction  between  individual  and  corporate  property  or  in- 
come. In  the  case  of  individuals,  to  tax  both  the  property  and 
the  amount  of  the  mortgage  debt  is  theoretically  unsound,  be- 
cause the  individual's  true  taxable  property  consists  in  his 
surplus  above  indebtedness.  The  capital  stock  of  a  corporation, 
however,  represents,  in  many  cases,  only  a  portion  of  the  prop- 
erty, while  the  remainder  is  represented  by  the  bonded  indebted- 
ness. In  the  United  States,  for  example,  it  is  well  known  that 
railroads  are  built  mainly  on  the  proceeds  of  mortgage  bonds. 
To  exempt  the  mortgage  debt  in  the  case  of  these  corporations 
would  thus  be  inequitable;  for  only  by  taxing  both  capital  stock 
and  mortgage  debt  can  the  state  reach  the  true  faculty  of  the 
corporation.  In  the  case  of  individuals,  indebtedness  diminishes 
the  capacity  to  pay  taxes;  in  the  case  of  corporations,  indebted- 

*  As  to  this  see  C.  F.  Robinson,  "  The  Mortgage  Recording  Tax  "  in  the 
Political  Science  Quarterly,  vol.  xxv  (1910),  p.  609. 

*  At  present  (1912)  twenty-eight  of  the  American  states  and  territories 
still  tax  both  mortgagor  and  mortgagee;  eight  (Arizona,  California,  CJolo- 
rado,  Delaware,  Idaho,  Ix)iiisiana,  Utah  and  Washington)  exempt  mort- 
gages completely;  one  (New  Hampsliire)  exempts  money  loaned  at  not 
exceeding  five  per  cent,  and  secured  by  note  or  mortgage  on  real  estate 
within  the  state;  one  (Indiana)  exempts  mortgaged  land  to  the  extent  of 
$700,  provided  that  this  does  not  exceed  one-half  of  the  value  of  the  real 
estate,  but  the  mortgage  credit  is  then  assessed  to  the  mortgagee  at  his 
residence;  four  ((Connecticut,  Massachusetts,  New  Jersey  and  Wisconsin) 
deduct  the  mortgage  from  the  value  of  the  land,  but  permit  the  mortgagor 
to  assume  the  tax,  the  mortgage  being  treated  as  an  interest  in  the  real 
estate,  as  explained  in  the  text;  four  (Iowa,  Maryland,  Pennsylvania  and 
Rhode  Island)  tax  mortgages  at  a  special  low  rate;  and  four  (Alabama, 
Michigan,  Minnesota  and  New  York)  tax  mortgages  at  a  low  rate  when 
they  are  recorded,  through  the  mortgage-recording  tax.  For  a  detailed 
account  of  the  situation  in  1908  see  Robert  Argyll  Campbell,  Mortgage 
Taxation,  Comparative  Legialation  Bulletin  No.  17,  Legislative  Reference 
Department,  Madison,  1908. 
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ness  often  augments  that  capacity  because  the  so-called  debt  is 
in  reality  an  integral  and  constituent  part  of  the  capital. 

Strictly  speaking,  the  proper  distinction  is  not  between  cor- 
porate and  individual  credit,  but  between  production  and  con- 
sumption credit.  In  the  case  of  individuals,  money  borrowed 
for  purposes  of  consumption  or  to  meet  pressing  emergencies  cer- 
tainly comes  under  the  above  rule  that  indebtedness  is  to  be  re- 
garded as  a  burden.  When,  however,  money  is  borrowed  in 
order  to  enlarge  the  business,  the  credit  takes  the  place  of 
capital  and  may  enable  the  borrower  to  make  larger  profits. 
The  income  of  the  borrower  therefore  is  really  increased  by 
the  surplus  of  the  additional  net  profits,  due  to  the  loan,  over 
and  above  the  amount  of  the  interest  on  the  loan.  In  an  in- 
come tax  this  is  automatically  provided  for,  since  the  addi- 
tional profits  figure  on  the  one  side,  and  the  interest  charge 
on  the  other  side,  of  the  income  account.  Where  the  tax  is 
levied  on  property,  however,  no  allowance  is  made.  Strictly 
speaking,  only  so  much  of  the  borrowed  money  ought  to  be 
assessed  to  the  borrower  as  represents  the  capitalization  of 
the  siuplus  profits.  Practically,  however,  this  is  impossible 
to  ascertain,  and  we  are  therefore  justified  in  demanding  an 
exemption  of  debts  from  the  property  tax. 

On  the  other  hand,  in  the  case  of  corporations,  while  debts 
are  sometimes  contracted  to  meet  pressing  exigencies,  and  may 
thus  in  a  way  be  considered  a  kind  of  consumption  credit,  mort- 
gage bonds  at  least  are  almost  exclusively  issued  in  order  to 
provide  capital.  Economically,  the  corporate  capital  consists 
of  the  bonds  and  the  stock.  In  England,  as  is  well  known,  there 
are  even  no  railroad  bonds  at  all,  but  simply  debenture  stock. 
It  is  therefore  quite  fitting  that  the  interest  on  corporate  bonds 
should  not  be  deductible  in  case  of  the  income  tax,  nor  the 
mortgage  bonds  themselves  in  case  of  the  property  tax.  It  is 
the  correct  recognition  of  this  fact  that  has  led  to  the  intro- 
duction of  the  tax  on  corporate  loans  in  many  states,  American 
and  foreign.^ 

We  come  now  to  the  third  case  of  double  taxation,  which 
in  the  modem  days  of  corporate  industry  has  assumed  much 

'  The  great  defect  in  the  otherwise  admirable  study  of  Heckel,  mentioned 
above,  is  the  failure  to  distinguish  betwecij  corporations  and  natural  per- 
sons. He  is  indeed  forced  to  the  practical  conclusion  that  corporations  must 
be  liable  for  the  tax  on  mortgage  debts,  but  his  arguments  arc  not  con- 
vincing; (/.  p.  182  of  his  work. 
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importance, — that  of  the  double  taxation  of  a  corporation  and 
of  the  investor  in  corporate  securities.  If  we  tax  the  corpora- 
tion, shall  we  also  tax  the  individual  stockholder  or  bondholder? 
The  great  divergence  of  practice  in  America,  as  well  as  abroad, 
will  be  discussed  in  another  chapter;  ^  but  the  economic  theory 
is  simple.  If  the  tax — whether  on  income  or  on  property — is 
general,  and  applies  to  all  classes  of  corporations  and  to  other 
non-corporate  investments  as  well,  it  is  manifestly  double  taxa- 
tion to  assess  the  security  holder  as  well  as  the  corporation. 
The  tax  on  the  corporation  diminishes  his  income  from  the 
corporate  security;  an  additional  tax  on  the  security  would  in- 
volve double  taxation  of  the  same  income  or  property.  But  if 
the  tax  is  a  special  or  exclusive  tax  instead  of  being  a  general 
tax,  the  matter  is  diflferent.  In  that  case  the  general  doctrine 
of  capitalization  of  taxation  will  apply.^  If  only  one  class  of 
corporations  is  taxed,  the  purchaser  of  these  corporate  securities 
will  escape  taxation,  because  the  amount  of  the  tax  is  discounted 
in  the  depreciation  of  the  security.  For  example,  let  us  suppose 
that  a  corporation  previously  untaxed  has  been  paying  five  per 
cent  dividends  on  its  stock  quoted  at  par.  If  a  special  tax  of  ten 
per  cent  be  imposed  on  these  dividends,  the  stockholders  will 
get  only  four  and  a  half  per  cent.  But  since  by  the  supposition 
other  classes  of  corporations,  or  at  all  events  other  non-corporate 
investments,  are  not  taxed,  the  price  of  the  stock  will  fall  to 
ninety.  People  who  can  get  five  per  cent  on  their  capital  will 
not  ordinarily  consent  to  take  four  and  a  half  per  cent.  The 
original  holders  of  the  stock  will  indeed  lose,  but  the  new  pur- 
chasers will  not  be  affected,  because  the  tax  is  capitalized  and 
leads  to  a  depreciation  of  the  capital  value  of  the  stock.  A 
dividend  of  four  and  a  half  dollars  on  stock  costing  ninety  is 
as  good  as  one  of  five  dollars  on  stock  costing  a  hundred.  A 
tax  levied  only  on  corporate  profits,  or  only  on  some  special 
classes  of  corporations,  does  not  affect  anyone  except  those  who 
become  stockholders  before  the  imposition  of  the  tax.  To  tax 
the  new  purchaser  on  his  security  would  not  in  such  a  case 
involve  unjust  double  taxation.* 

^  Infra,  chap.  \iii,  sec.  v. 

*  See  Seligman,  The  Shifting  and  Incidence  of  Taxation  (3d  ed.),  pp.  221- 
226. 

'  This  and  the  following  point  is  not  considered  at  all  either  by  Professor 
Wagner  who  is  opposed  to  such  double  taxation  of  corporations,  **Diroktc 
Steuem  "  in  Schfinberg's  Handbuch  der  Politischen  OekonomiCf  III.  1,  4th 
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There  is  one  other  condition  under  which  the  simultaneous 
taxation  of  the  corporation  and  the  security  holder  is  not  unjust. 
In  the  case  of  a  stockholder,  we  have  seen  that  if  the  tax  is  gen- 
eral it  is  unjust  to  tax  both  the  corporation  and  the  stock- 
holder. In  the  case  of  a  bondholder  this  would  also  ordinarily 
be  true  when  the  income  tax  on  the  corporation  is,  for  instance, 
deducted  from  the  interest  of  the  bondholder  as  well  as  from  the 
dividends  of  the  stockholder.  In  some  cases,  however,  it  hap- 
pens that  the  corporation  is  willing  to  assume  the  tax  as  a 
whole,  and  to  count  the  tax  among  its  fixed  charges,  declaring 
the  coupons  free  from  tax.  In  such  a  case  it  is  really  the  stock- 
holders who  pay;  for  the  interest  on  the  bonds  is  fixed,  .and 
what  is  not  deducted  from  the  interest  must  be  paid  out  of  the 
surplus  earnings  which  would  otherwise  ultimately  go  to  the 
stockholders.  The  bondholders  are  not  reached  at  all  by  such 
a  tax,  except  in  the  very  indirect  way  that  they  may  be  exposed 
to  an  ultimate  diminution  in  the  security  of  their  lien.  But  the 
tax  as  such  does  not  strike  them  at  all;  their  property  or  income 
in  the  corporate  bonds  goes  scot-free.  An  additional  tax  upon 
the  bondholder  would  thus  really  not  involve  any  injustice  to 
them.  Here,  as  well  as  in  the  preceding  case,  a  study  of  the  real 
incidence  of  the  tax  becomes  important.  What  is  apparently 
double  taxation  may  turn  out  not  to  be  such. 

We  may,  therefore,  sum  up  by  saying  that  in  so  far  as  the 
tax  is  general,  it  is  manifestly  unjust  to  tax  both  corporation 
and  security  holder;  but  that  when  the  tax  is  partial  or  when  the 
corporation  assumes  the  tax  as  a  whole,  the  additional  taxation 
of  stockholder  or  of  bondholder  is  not  necessarily  either  double 
taxation  or  inequitable  taxation. 

There  remains  the  fourth  and  final  form  of  double  taxation 
by  the  same  jurisdiction,  which  has  given  rise  to  considerable 
difficulty.  This  applies  especially  to  corporations.  The  ques- 
tion here  is:  Is  it  permissible  to  tax  the  corporation  on  its 
property  and  again  on  its  capital  stock? 

The  answer  from  the  economic  standpoint  is  simple.  While 
the  exact  relations  between  capital  stock  and  property  are  dis- 
cussed more  fully  below,  ^  it  is  clear,  for  the  purposes  of  this 

ed.,  p.  428;  or  by  Professor  Schaeffle,  who  is  in  favor  of  such  double  taxa- 
tion (EHe  Steuem,  vol.  ii  (1895),  p.  24). 
^  Ir^fra,  chap,  viii,  sec.  iii. 
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argument,  that  corporate  property  is  at  all  events  one  of 
the  elements  that  contribute  to  the  value  of  the  capital  stock. 
If  this  be  true,  to  tax  the  corporation  on  its  property  and  then 
to  levy  an  additional  tax  on  its  stock,  is  pro  tanto  duplicate  taxa- 
tion of  an  unjust  character.  If  other  persons  are  taxed  only 
once  on  property,  corporations  should  not  be  taxed  again  on 
what  is  at  all  events  a  part  of  their  property. 

This  concludes  the  discussion  of  the  important  cases  of  double 
taxation  arising  from  the  actions  of  the  same  tax  jurisdiction. 
Equally  important  are  the  cases  due  to  the  conflicts  of  juris- 
diction between  independent  taxing  authorities.  These  we  now 
proceed  to  take  up. 

II.  Double  Taxation  by  Competing  Authorities 

The  problems  included  under  this  head  are  essentially  of 
modem  growth.  Until  very  recently  they  have  received  little 
attention,  for  three  reasons.  In  the  first  place,  the  international 
relations  of  commerce  and  industry  were  comparatively  unim- 
portant; and  even  within  the  same  state  business  methods  and 
business  investments  were  far  more  localized  and  less  com- 
plicated. Secondly,  the  stranger  in  primitive  society  waa 
originally  an  enemy.  The  survival  of  this  idea  in  the  concep- 
tion that  the  foreigner,  as  such,  is  an  especially  desirable  subject 
of  taxation  has  only  slowly  given  way  to  the  broader  conceptions 
of  the  modem  age.  Thirdly  and  chiefly,  in  former  times  but 
little  attention  was  given  to  the  question  of  justice  in  taxation. 
Even  when  the  general  problem  was  considered,  the  details  of 
double  taxation  were  regarded  as  insignificant.  But  nowadays 
the  question  is  forging  to  the  front. 

It  need  not  be  pointed  out  that  amid  the  complexities  of 
modern  industrial  Ufe  equality  of  taxation  cannot  be  attained 
without  a  careful  consideration  of  these  problems.  Tonlay 
a  man  may  live  in  one  state,  may  own  property  in  a  second  and 
may  carry  on  business  in  a  third.  He  may  die  in  one  place  and 
leave  all  his  property  in  another.  He  may  spend  all  his  income 
in  one  town  and  may  derive  that  income  from  property  or 
business  in  another  town.  He  may  carry  on  business  in  several 
states,  or  if  he  has  invested  in  corporate  securities,  the  corpora- 
tion may  be  the  creature  of  another  state  and  may  be  situated 
or  do  business  in  a  third.  All  these  cases  may  affect  foreign 
states  or  separate  commonwealths  of  the  same  federal  state,  or 
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separate  cities  or  counties  of  the  same  commonwealth.  The 
possible  entanglements  are  well-nigh  innumerable.^ 

The  qu^tion  thus  arises:  Where  shall  a  man  be  taxed? 
Whatever  principle  we  lay  down,  it  is  plain  that,  if  every  state 
or  every  tax  authority  followed  the  same  principle,  it  would  be 
easy  to  avoid  double  taxation.  The  complications  arise  from 
the  fact  that  one  state  follows  one  principle,  and  that  another 
state  follows  an  opposite  or  conflicting  principle.  Let  us  discuss 
the  different  principles  that  have  actually  been  employed. 

The  oldest  principle  is  that  of  citizenship  or  political  alle- 
giance. Originally  only  the  citizen  of  the  state  or  the  burgess 
of  the  town  had  any  obligation  to  the  government  under  which 
he  lived.  But  it  soon  happened  that  commercial  relations  de- 
veloped, until  in  modem  times  the  actual  population  of  any 
state  or  community  is  by  no  means  limited  to  citizens.  To  tax 
only  the  citizen  and  to  exempt  the  stranger,  whether  the  stranger 
be  from  another  state  or  only  from  another  city,  would  plainly 
be  inadmissible.  PoUtical  allegiance  in  this  sense  is  nowhere 
to-day  made  the  basis  of  taxation.  Yet  when  political  allegiance 
involves  a  positive  rather  than  a  negative  attitude,  it  is  still 
followed,  at  all  events  in  international  relations.  While  the 
stranger  is  not  exempted,  the  citizen  living  abroad  is  fre- 
quently held  responsible  to  his  country.  Political  fealty  cannot 
be  so  easily  abandoned;  political  rights  involve  political  duties. 
Among  them  is  certainly  the  duty  to  pay  taxes. 

In  modem  times,  however,  the  force  of  political  allegiance 
has  been  considerably  weakened.  The  political  ties  of  a  non- 
resident to  the  mother  country  may  often  be  merely  nominal. 
His  life  may  be  spent  abroad  and  his  real  interests  may  be 
indissolubly  bound  up  with  his  new  home,  while  his  loyalty 
to  the  old  country  may  have  almost  completely  disappeared. 

*  The  question  has  naturally  attracted  some  attention  in  federal  states. 
We  find  little  discussion  of  the  problems  in  French  or  English  books  on 
finance.  It  is  only  lately  that  the  matter  has  been  seriously  discussed  in 
Gennany  and  Switzerland.  See  especially  Schanz,  "Die  Ort  der  Bes- 
teuenmg/'  in  Finam  Archiv^  vol.  ix  (1892);  and  G.  Antoni,  *'Dic  Steuer- 
subjekte  im  Zusammenhalte  mit  der  DurchfUhrung  der  AUgemeinheit  der 
Besteuening,"  in  Finam  Archive  vol.  v  (1888),  p.  916.  A  more  recent 
work  is  J.  Fischer,  Die  Doppelbesteiierung  in  Stoat  und  Gemeinde.  Eine 
Untersuchung  uber  die  Besteuerung  der  Bundesverwandten  und  Ausldnder^ 
sawie  der  ForenseHf  nach  den  direkten  Staals-  und  Gemeindesteuergesetzen 
Deuischlands  und  der  Schweiz,  Berlin,  1909.  Cf.  also  H.  Kramer,  Die 
Einkammenr  und  Vermdgenbesteuerung  der  Ausldnder  und  Forensen^  Berlin, 
1909. 
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In  many  cases,  indeed,  the  new  home  will  also  become  the  place 
of  a  new  political  allegiance.  But  it  is  well  known  that  in  some 
countries  the  political  bond  cannot  be  dissolved  even  by  per- 
manent emigration;  while  it  frequently  happens  that  the 
immigrant  has  no  desire  to  ally  himself  politically  with  what  is 
socially  and  commercially  his  real  home.  In  the  modem  age  of 
the  international  migration  of  persons  as  well  as  of  capital, 
political  allegiance  no  longer  forms  an  adequate  test  of  individual 
fiscal  obligation.  It  is  fast  breaking  down  in  practice,  and  it  is 
clearly  insufficient  in  theory. 

The  second  principle  that  may  be  followed  is  that  of  mere 
temporary  residence;  every  one  who  happens  to  be  in  the  town 
or  state  may  be  taxable  there.  This,  however,  is  also  inade- 
quate. If  a  traveller  chances  to  spend  a  week  in  a  town  just 
when  the  tax  collector  comes  around,  there  is  no  good  reason 
why  he  should  be  assessed  on  his  whole  property  by  this  par- 
ticular town:  the  relations  between  him  and  the  government 
are  too  slight.  Moreover,  as  he  goes  from  place  to  place,  he 
may  be  taxable  in  each  place  or  in  none.  Temporary  residence 
is  plainly  inadmissible  as  a  test. 

The  third  principle  is  that  of  domicile  or  permanent  resi- 
dence. This  is  a  far  more  defensible  basis,  and  it  has  many 
arguments  in  ite  favor.  Those  who  are  permanently  resident 
in  a  place  ought  undoubtedly  to  contribute  to  its  expenses. 
But  the  principle  is  not  perfectly  satisfactory.  For,  in  the 
first  place,  a  large  part  of  the  property  in  the  town  may  be 
owned  by  outsiders:  if  the  government  were  to  depend  only  on 
the  permanent  residents,  it  would  lose  a  portion  of  its  rightful 
dues.  In  the  second  place,  most  of  the  revenues  of  the  resident 
population  may  be  derived  from  outside  sources,  as  from  busi- 
ness conducted  in  other  states.  In  this  case,  the  home  govern- 
ment would  be  gaining  at  the  expense  of  its  neighbor.  Thirdly, 
property  owners  like  the  absentee  landlords  of  Ireland  or  the 
absentee  stockholders  of  the  railways  in  the  western  states  of 
America  cannot  be  declared  devoid  of  all  obligation  to  the 
place  whence  their  profits  are  derived.  Domicile,  therefore, 
cannot  be  the  exclusive  consideration. 

The  fourth  principle  is  that  of  the  location  of  the  property. 
This  again  is  undoubtedly  legitimate  to  a  certain  extent.  For 
a  man  who  owns  property  has  always  been  considered  to  have 
such  close  relations  with  the  government  of  the  town  or  county 
where  his  property  is  situated,  as  to  be  under  a  very  decided 
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obligation  to  support  it.  But  for  reasons  just  the  reverse  of  tliose 
mentioned  in  the  preceding  case,  tlie  location  of  the  property 
clearly  cannot  be  the  only  test.  Permanent  residents  of  means 
owe  some  duty  to  the  place  where  they  live,  even  if  their  prop- 
erty is  situated  elsewhere.  A  New  Yorker  who  has  invested 
even  his  whole  property  abroad  cannot  be  said  to  be  entirely 
without  any  duty  to  support  the  New  York  or  American  govern- 
ment. 

We  see  then  that  each  of  the  last  three  principles — ^tem- 
porary residence,  domicile  and  location  of  property — has  a 
certain,  but  none  a  complete  justification.  There  is,  however, 
one  final  principle,  toward  which  all  modem  governments  are 
tending,  which  reconciles  the  three  preceding  tests.  This  is 
the  principle  of  economic  iTiterest  or  economic  allegiancey  as 
against  the  antiquated  doctrine  of  political  allegiance.  Every 
man  may  be  taxed  by  competing  authorities  according  to  his 
economic  interests  under  each  authority.  The  ideal  solution 
is  that  the  individuars  whole  faculty  should  be  taxed;  but  that 
it  should  be  taxed  only  once,  and  that  it  should  be  divided 
among  the  tax  districts  according  to  his  relative  interests  in 
each.  The  individual  has  certain  economic  interests  in  the 
place  in  which  he  happens  to  live,  in  the  place  of  his  domicile, 
and  in  the  place  or  places  where  his  property  is  situated  or  from 
which  his  income  is  derived.  If  he  makes  money  in  one  place,  he 
often  spends  it  in  another. 

It  has  been  pointed  out  elsewhere  that  the  conception  of 
faculty  in  taxation  involves  two  considerations, — those  con- 
nected with  acquisition  or  production,  and  those  connected 
with  outlay  or  consumption.^  In  apportioning  the  total  fiscal 
obligation  of  the  individual  it  is  therefore  necessary  to  ascer- 
tain from  what  place  or  places  his  earnings  are  derived,  and 
then  to  observe  in  what  place  or  places  they  are  expended. 
Only  in  this  way  can  his  real  economic  interests  be  located. 

From  this  point  of  view  the  solution  of  the  problem  would  be 
easy.  Let  the  state  or  states  from  which  the  earnings  are  received 
divide  among  themselves  the  taxes  on  production,  that  is,  the 
taxes  levied  according  to  property  or  income  or  business  or 
any  other  measure  of  productive  capacity:  let  the  state  where 
the  individual  lives  and  where  the  earnings  are  spent  levy 
taxes  on  consumption,  whether  direct  or  indirect. 

^  See  Seiigman,  Proffreaaive  Taxation  in  Theory  and  Practice,  2d  ed.  (1908), 
pp.  290-294. 
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This  plan,  however,  involves  one  serious  difficulty.  Ex- 
penditure, for  obvious  reasons,  is  no  longer  considered  so  satis- 
factory a  basis  of  taxation  as  revenue.  And  although  taxes  on 
consumption  are  still  largely  employed  and  are  defensible  for 
the  central  authorities,  their  use  for  local  or  commonwealth 
purposes  tends  everywhere  to  be  restricted  to  narrow  limits. 
Where  taxes  on  consumption  are  abandoned,  it  becomes  nec- 
essary to  devise  some  compromise  in  apportioning  the  taxes 
on  production.  Some  writers  have  suggested  that  three-quarters 
of  the  tax  on  property  or  business  or  earnings  should  go  to 
the  state  of  domicile,  while  others  have  proposed  an  equal 
division.  It  may  be  conceded  that  the  exact  division  is  nec- 
essarily arbitrary;  but  even  an  arbitrary  division  is  better  than 
no  division  at  all.  Whatever  figures  we  adopt,  it  is  none  the 
less  clear  that  the  principle  of  economic  interest  will  help  us  out , 
of  many  a  difficulty. 

In  international  relations  we  have  scarcely  begun  to  apply 
the  doctrine;  in  fact,  we  still  cling  in  part  to  the  principle  of 
political  allegiance.  The  result  is  much  unjust  double  taxation.^ 
In  internal  relations,  as  in  the  federal  states  of  America,  Ger- 
many and  Switzerland,  more  progress  has  been  made.  In  the 
United  States,  as  to  a  large  extent  everywhere  else,  the  rule 
of  sitiLS  has  been  applied  to  real  estate.  This  is  taxed  where 
it  is  situated.  But  in  the  case  of  personalty  or  business  most 
countries  waver  between  the  doctrines  of  sUtiS  and  of  domicile. 
In  America,  for  example,  while  most  of  the  states  tax  per- 
sonal property  actually  located  within  their  boimds,^  we  find  in 
many  places  the  legal  principle,  which  had  its  origin  in  entirely 
different  reasons,  that  personalty  follows  the  owner — mobilia 
personam  sequuntiir.^  Accordingly  if  the  owner  is  a  non- 
resident, his  personal  property  may  be  taxed  twice — once  by  the 
state  where  it  is  located,  and  again  by  the  state  of  his  domicile. 

*  Cf.  from  the  point  of  view  of  international  law  various  essays  by  E. 
Lehr,  ''Les  doubles  impositions  en  droit  international/'  in  Journal  Clunetf 
1901,  p.  722;  ''Les  bases  de  I'impdt  en  droit  international,*'  in  Revue  de 
droit  iniemational,  1897,  p.  428;  ''Les  Bases  legitimes  des  impdts  en  droit 
international,"  i6id.,  1903,  p.  547.  Cf.  also  L.  von  Bar,  ''Observations  sur 
les  principes  du  droit  international  concemant  les  imp6ts,  notamment  les 
doubles  impositions,"  ibid.f  1900,  p.  435. 

'That  this  is  permissible  is  recognized  in  Coe  w.  Enrol,  116  U.  S.  517. 

•Or,  as  it  is  sometimes  put,  mobilia  inhaerent  ossibus  domini.  Cf,  in 
general.  Story,  Conflict  of  Laws,  §§  362,  383,  550.  The  original  use  made  of 
this  principle  in  America  may  be  seen  in  Catlin  vs.  Hall,  21  Vt.  152. 
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In  the  United  States  several  commonwealths  have  indeed 
provided  by  statute  for  the  exemption  of  a  resident's  person- 
alty, if  permanently  located  and  taxed  in  another  state.  Such 
is  now  the  law  in  Alabama,  Cahfornia,  Connecticut,  Indiana, 
Louisiana,  Maine,  Missouri,  New  Jersey,  Ohio,  Rhode  Island, 
South  Carolina,  Vermont  and  West  Virginia.^  The  same 
rule  has  been  extended  by  judicial  interpretation  to  Illinois, 
Kansas,  Missouri,  New  York,  North  Carolina  and  Ohio.^  In 
other  conmionwealths  the  rule  is  applied  only  in  part.  Thus  in 
Arkansas,  South  Carohna  and  Virginia  a  similar  exemption  is 
made  for  all  personalty  except  in  so  far  as  money,  credits  or 
investments  in  business  are  concerned.^  In  Delaware  only  so 
much  of  the  personalty  is  exempt  as  consists  of  non-productive 
securities  of  other  commonwealths.*  Finally,  in  Michigan  all  the 
personalty  of  a  resident  is  taxable  except  that  which  is  invested 
in  another  commonwealth.^  But  in  most  of  the  conmionwealths 
the  legal  fiction  still  prevails,  and  the  individual  is  taxed  on  all 
his  personalty  irrespective  of  its  location.  The  obvious  result  is 
double  taxation  of  a  nature  which  cannot  possibly  be  justified. 

1  Ala.  Code  (1896),  §  3911;  Cal.  Polit.  Code  (1903),  §  3607;  Conn.  Gen. 
Stat.  (1902),  §  2321  et  seq.  (applies  to  property  actually  invested  in  mer- 
chandizing or  manufacturing);  Ind.  Annot.  Stat.  (1894),  §8410;  La.  Act 
July  9,  1890,  no.  106,  §  1;  Me.  Rev.  Stat.  (1904),  ch.  9,  §  13-11;  Mo.  Rev. 
Stat.  (1889),  i§  7503,  7508,  7531;  N.  J.  Rev.  Stat.  (1877),  p.  1151;  O.  Rev. 
Stat.  (1892),  §  2735;  R.  I.  Pub.  Stat.,  chap.  42,  §  9  (applies  only  to  ma- 
chinery, machine  tools,  stock  in  trade,  merchandise,  lumber,  coal  and 
stock  in  livery  stables) ;  S.  C.  Code  (1902),  §  268;  Vt.  Stat.  (1894),  §  362-IV; 
W.  Va.  Code,  chap.  29,  f  48. 

« Mills  V8.  Thornton,  26  111.  300  (1861);  Fisher  vs.  Commissioners  of 
Rush  County,  19  Kan.  414;  State  vs.  St.  Louis  County,  47  Mo.  594  (1871); 
State  ex  rd.  Dunnica  vs.  County  Court,  69  Mo.  454  (1879);  Valle  vs.  Ziegler, 
84  Mo.  214  (1882);  People  ex  rd.  Hoyt  vs.  Ck)mmissioner8,  23  N.  Y.  224 
(1861),  which  decided  that  shares  of  foreign  corporations  are  exempt  from 
local  taxation  in  New  York  because  they  have  no  situs  in  the  state;  People 
ex  rd.  Trowbridge  vs.  Commissioners,  4  Hun,  595  (1875);  2  Jones  Eq. 
Rep.  53,  where  the  principle  mobilia  personam  sequurUur  is  declared  to 
be  "a  fiction  which  has  no  application  to  questions  of  revenue";  Carrier  vs. 
Gordon,  21  Ohio,  605  (1853).  Cf.  for  the  practice  and  cases  up  to  1871, 
(First)  Report  of  the  (New  York)  Commissioners  to  revise  the  Laws  for  the 
Assessment  and  CoUedion  of  Taxes  (1871),  pp.  130-147;  and  for  a  more 
systematic  discussion  of  the  later  cases,  F.  Walker,  Double  Taxation  in  the 
United  States,  1895,  chap.  vi. 

'  Axk.f  Muisfield's  Digest,  sec.  5048;  S.  C.  Gen.  Stat.,  chap.  11,  sec.  149; 
Va.  Code,  sec.  492. 

*  Del.  Laws  1879,  chap.  2. 

^  Mich.  Laws  1885,  no.  153,  sec.  2. 
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According  to  the  doctrine  of  economic  interest,  the  solution 
is  plain.  A  large  part  of  the  tax  should  go  to  the  place  where 
the  property  lies  or  whence  the  earnings  are  derived;  a  smaller 
share  to  the  domicile  of  the  owner.  But  this  presupposes  imi- 
form  action  on  the  part  of  the  conflicting  authorities.  As  long 
as  no  interstate  or  intercommunal  agreements  are  made,  the 
simplest  plan  would  be  for  the  state  of  location  to  tax  the  tan- 
gible property,  and  the  state  of  residence  to  tax  the  intangible 
property  or  income  therefrom. 

This  conclusion,  however,  is  complicated  by  several  con- 
siderations. In  the  first  place,  the  intangible  property  may 
consist  of  corporate  securities,  while  the  corporation  may  al- 
ready be  taxed  in  the  state  where  it  is  situated;  secondly,  the 
intangible  property  may  consist  of  a  mortgage  on  real  estate 
abroad,  which  in  that  state  is  treated  as  realty  and  already 
taxed;  and  finally,  the  American  experience  with  the  taxation 
of  intangible  personalty  in  general  is  very  sad.  For  practical 
purposes,  therefore,  the  conclusion  would  be:  Tax  only  realty 
and  tangible  personalty,  and  tax  this  in  the  state  of  location. 
When  the  era  of  interstate  agreements  is  finally  reached,  it 
will  be  feasible  to  attempt  the  more  ideal  plan  of  taxing  the  en- 
tire property  or  income,  dividing  the  proceeds  among  the 
states  of  location  and  domicile  according  to  a  pre-established 
proportion,  and  in  harmony  with  the  doctrine  of  economic 
interest.  In  the  interval  it  may  be  possible  to  reach  intangible 
personalty  through  some  form  of  national  taxation,  the  general 
government  then  to  apportion  the  proceeds  to  the  states. 

In  Germany  and  Switzerland  the  situation  is  much  simpler 
than  in  the  United  States  because  of  the  existence  of  federal 
laws  regulating  the  entire  subject.  In  Germany  the  federal 
regulation  dates  from  1870,  and  was  further  developed  by  a 
law  of  1909.^  A  German  citizen  is  now  subject  to  direct  taxes 
only  in  the  state  of  his  domicile  or,  where  he  has  no  domicile, 
in  the  state  of  his  residence.  Real  estate  and  so-called  fixed 
industry  {stehende  Gewerbe)  can  be  taxed  only  in  the  stat« 
where  the  real  estate  or  place  of  business  is  situated.    If  there 

•  Cf.  Th.  Clauss,  *'Das  Rcichsgesetz  vom  13  Mai,  1870  wegen  Beseiti- 
gung  der  Doppelbesteuerung  unter  vergleichender  Bcriicksichtigung  des 
Schweizer  Bundesrechts  eriautert,"  in  Finanz  ArchiVf  vol.  v.  (1888),  p.  138 
('/  scxj.;  "Deutsches  Doppelst<»iiorgosctz  vom  22  Marz,  1909,"  ibidem^  vol. 
xxvi.  (1909),  p.  809  et  seq.;  R.  Blochmann,  ''Das  Reichsgesetz  wegen 
npseitigiing  der  Doppelbesteiiorung  vom  13  Mai,  1870  erlJiutert,"  in 
Annalen  des  Deutschen  Reichs,  1887,  nos.  7-10. 


DOUBLE  TAXATION  117 

are  several  such  places  of  business,  the  tax  is  divided  among 
the  various  states  according  to  a  fixed  proportion.  If  anyone 
is  assessed  in  one  state  for  a  direct  tax  when  he  has  paid  a 
similar  tax  in  another  state  for  the  same  period,  he  has  a  right 
to  reimbursement.  The  Germain  law,  however,  is  not  complete 
in  that  it  does  not  regulate  the  interlocal  taxation.  In  the 
matter  of  local  taxation  it  was  thought  best  to  leave  the  adjust- 
ment of  conflicts  to  inter-state  agreements,  and  of  these  not  a 
few  have  been  consummated.^ 

In  Switzerland,  on  the  other  hand,  the  federal  law  applies 
to  local  as  well  as  to  state  taxation.  It  was  not  until  1874  that 
the  constitution  empowered  the  federal  government  to  prevent 
double  taxati6n.  After  that  time  the  federal  council  rendered 
a  number  of  decisions  most  of  which  were  summed  up  in  the  law 
of  1885.^  The  principles  enforced  are  the  same  as  in  Germany, 
but  are  carried  out  in  further  detail  and  with  greater  effective- 
ness. The  law  applies  also  to  inheritance  taxes,  which  accrue 
in  the  case  of  real  estate  to  the  canton  where  it  is  situated, 
and  in  the  case  of  personalty  to  the  canton  where  the  de- 
ceased was  domiciled. 

It  will  be  well  now  to  take  up  in  turn  the  most  important 
cases  of  double  taxation  by  different  jurisdictions.  As  the 
problems  apply  to  interstate  or  inter-municipal  complications 
as  well  as  to  difficulties  between  foreign  countries,  the  word 
alien  must  be  understood  to  include  persons  from  another 
town  or  commonwealth  as  well  as  from  a  foreign  country. 
And  since  the  questions  are  precisely  the  same  when  applied 
to  corporate  business  as  when  applied  to  individuals  or  indi- 
vidual business,  the  term  citizen  must  be  understood  to  mean 
legal  as  well  as  natural  persons.  Let  us  proceed  to  discuss 
the  cases  in  order. 

^Cf.  Dr.  Strutz,  "Die  Gemeindebesteuening  des  Einkommenfl  aus 
ausIiLndischem  Grundbesitz  und  Gewerbebetrieb  in  Deutschland,"  in 
VenoaltungmrchiVj  vol.  iv.  (1896),  p.  209;  and  Brincour,  op,  cU.,  p.  10. 

«C/.  the  two  works  by  E.  ZUrcher  and  F.  Schreiber,  each  entitled, 
Kritische  DarstdLung  der  hundesrechllichen  Praxis  hetreffend  das  Verhot  der 
Doppdbesieuerung  und  Vorschldge  zur  Regdung  dieser  Frage^  and  each  pub- 
lished in  1882;  B.  Van  Muyden,  ExposS  critique  de  la  jurisprudence  fM^ale 
en  maliire  de  double  imposition  suivi  des  propositions  en  vue  de  r^gleinent  de 
tette  question  par  une  lot  f^dirale,  1882;  P.  Speiser,  Das  Verhot  der  Doppel- 
besteuerung  (1887);  C.  A.  Brodtbeck,  Unser  Bundesrecht  in  Doppelbe- 
iUuerungssachen  (1898);  P.  Steiger,  "Ueber  die  GrundzUge  eines  Bimdes- 
gesetzes  betreffend  das  Verbot  der  Doppelbesteuerung,"  in  Zeitschrift  fiir 
Schweizerisches  BeehJt,  vol.  43  (1902). 
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1.  Shall  a  resident  citizen  be  taxed  on  hu  property  abroad  or 
on  his  income  Jroin  abroad? 

In  international  relations  the  principle  of  political  alle- 
giance is  still  largely  followed.  Thus  in  England,  and  many 
other  countries,  as  formerly  and  again  more  recently  in  the 
United  States,  a  resident  citizen  is  subject  to  the  income  tax 
on  his  entire  income,  whether  received  abroad  or  not.  If,  as  is 
usually  the  case,  the  income  is  again  taxed  where  it  is  earned 
we  have  a  glaring  case  of  double  taxation.  It  is  only  in  the 
inheritance  tax  that  the  principle  of  citizenship  has  begun  to 
be  weakened,  and  that  the  doctrine  of  location  is  applied  to  a 
small  extent. 

In  state  and  local  taxation  the  principle  of  economic  inter- 
est has  made  more  headway.  In  the  United  States,  as  well 
as  in  several  of  the  German  commonwealths  and  Swiss  can- 
tons, the  rule  of  situs  is  generally  applied  to  real  estate  and  to 
tangible  personalty  and  business;  the  rule  of  domicile  to  other 
forms  of  property  or  revenue.  In  Germany  the  taxes  on  busi- 
ness, salaries  and  pensions,  as  well  as  on  land,  must  be  assessed 
according  to  location.  But  all  these  rules  are  only  an  approx- 
imation to  the  ideally  correct  principle. 

In  the  case  of  business — whether  individual  or  corporate- 
America  is  as  yet  in  the  rear  of  some  of  the  European  states. 
In  purely  local  taxation  the  American  commonwealths  generally 
levy  the  entire  property  tax  at  the  place  of  the  principal  oflBce, 
although  most  of  the  business  profits  may  be  earned  in  other 
places  within  the  state.  In  the  case  of  corporation  taxes,  how- 
ever, a  few  states  now  pursue  the  more  sensible  policy  of  taxing 
the  domestic  corporation  only  on  that  part  of  its  capital  or 
earnings  which  is  employed  or  received  within  the  state.  This 
is  perhaps  as  near  as  we  can  get  at  the  present  time  to  any 
practicable  solution. 

2.  Shall  a  non-resident  citizen  be  taxed  on  his  property  abroad 
or  on  his  income  from  abroad  f 

This  seems  to  involve  a  great  stretching  of  the  principle  of 
political  allegiance;  yet  we  find  it  to  be  the  practice  at  the 
present  day  in  international  relations.  For  instance,  in  the 
national  income  tax  of  1894  in  the  United  States,  an  Amer- 
ican was  taxed  on  his  whole  income,  whether  he  resided  in 
America  or  abroad.  Some  states,  however,  like  England  and 
Austria,  do  not  carry  the  doctrine  of  citizenship  to  this  point, — 
they  make  no  attempt  to  tax  a  non-resident  citizen  on  his 
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foreign  income.  Other  countries  cling  only  nominally  to  the 
principle,  by  providing  for  a  remission  of  taxes  in  case  the 
citizen  is  actually  taxed  abroad.  And  still  others,  like  Russia, 
compromise  the  matter  by  exempting  the  citizen  after  he  has 
lived  abroad  two  years. 

In  state  and  local  taxation,  the  tendency  is  far  more  evi- 
dent to  settle  the  matter  according  to  the  doctrine  of  economic 
interests.  According  to  this  principle,  there  is  no  imagina- 
ble reason  why  a  non-resident  citizen  should  be  taxed  for  his 
property  abroad.  Moreover,  neither  the  principle  of  location 
nor  that  of  domicile  has  any  application.  Even  if  it  were  desira- 
ble to  levy  such  a  tax,  it  is  difficult  to  see  how  the  obligation 
could  be  enforced,  unless  the  non-resident  happened  also  to 
own  some  real  estate  at  home.  And  even  then,  the  home  prop- 
erty would  scarcely  be  liable  for  the  taxes  of  the  non-resident 
on  his  foreign  income. 

3.  Shall  a  norir-resident  citizen  be  taxed  on  his  property  ai 
home  or  on  his  income  earned  at  home? 

Here,  again,. the  ideal  solution  would  be,  as  in  the  first  case, 
that  the  home  government  should  levy  not  the  entire  tax,  but 
only  the  greater  part,  leaving  a  small  share  to  the  foreign  govern- 
ment. But  in  default  of  such  an  arrangement,  the  most  prac- 
ticable method  is  for  the  home  government  to  levy  the  whole 
tax,  and  to  trust  to  the  foreign  government  to  avoid  double 
taxation. 

As  a  matter  of  fact,  this  is  the  practice  in  international 
relations.  Almost  everywhere  the  income  earned  at  home  is 
taxable  even  though  the  citizen  lives  abroad;  for  in  this  case 
the  principles  of  citizenship  (or  political  allegiance)  and  of 
location  come  together.  In  state  and  local  taxation,  however, 
the  practice  is  considerably  modified  by  the  principle  of  dom- 
icile, as  applied  to  certain  forms  of  personalty  or  income.  We 
have  seen  the  practice  in  America  in  regard  to  property;  and 
in  the  few  cases  of  income  taxation,  the  custom  is  still  further 
restricted.  In  Massachusetts  and  Virginia,  for  instance,  the 
income  t^  applies  only  to  residents. 

4.  Shaii^a  resident  alien  be  taxed  on  his  property  or  income 
in  the  state  of  residence? 

This,  together  with  the  two  following  cases,  is  the  reverse 
of  the  preceding  cases.  It  is  indeed  evident  that  the  alien  should 
not  be  treated  with  greater  favor  than  the  citizen.  Accordingly, 
if  the  non-resident  citizen  be  taxed,  the  resident  alien  should 
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certainly  not  be  exempt  in  so  far  as  the  same  property  is  con- 
cerned. In  international  relations  most  states  have  here  aban- 
doned the  doctrine  of  poUtical  allegiance.  There  is  no  reason 
why  it  should  not  be  abandoned;  for  the  principles  of  domicile 
and  of  location  here  converge  and,  combined,  far  outweigh 
that  of  citizenship.  In  state  and  local  taxation  the  matter 
is  somewhat  complicated  by  a  survival  of  the  old  jealousy  of 
strangers.  Not  only  is  the  resident  alien  taxed,  but  he  is  some- 
times taxed  at  a  higher  rate  than  the  citizen,  or  is  taxed  when  the 
citizen  is  exempt.  We  find  this,  for  instance,  in  the  United 
States  where  a  higher  rate  is  imposed  on  certain  foreign  com- 
panies (i.e.  resident  aliens).  A  way  out  of  the  difficulty  has  been 
outlined  in  the  so-called  reciprocal  laws,  according  to  which 
a  state  taxes  resident  aliens  in  the  same  way  that  its  citizens 
resident  in  the  foreign  state  are  there  taxed.  ^  The  wholesome 
dread  of  reprisals  is  often  suflScient  to  prevent  unjust  double 
taxation. 

5.  Shall  a  resident  alien  be  taxed  on  his  property  abroad  or 
on  his  income  earned  abroad? 

This  case  is  not  quite  so  simple.  We  have  seen  that  if  we 
abandon  the  principle  of  political  allegiance  and  substitute 
that  of  economic  interest,  a  large  part  of  the  tax  should  be  paid 
to  the  country  where  the  property  is  situated,  and  only  a  small 
part  to  the  country  of  domicile.  But  where  this  ideal  cannot 
be  attained,  we  found  it  simpler  to  apply,  as  far  as  possible, 
the  doctrine  of  location. 

In  international  relations  it  is  to  be  noticed  that  almost  all 
states  have  abandoned  the  doctrine  of  poUtical  allei^iance 
and  have  substituted  that  of  domicile.  That  is,  in  Elngland 
and  in  most  of  the  German  states  residents  are  liable  to  the 
income  tax  on  their  whole  income,  whether  they  are  aliens  or 
citizens,  and  whether  the  income  is  derived  from  the  home 
country  or  from  abroad.  This  was  also  the  case  in  the  1894 
income  tax  in  the  United  States.  To  put  it  in  another  way: 
when  the  principle  of  citizenship  is  advantageous  to  a  state, 
it  is  applied;  when  it  is  disadvantageous,  it  is  not  applied.  Only 
a  few  countries  exempt  the  foreign  property  or  income  of  a 
resident  alien.  If  the  foreign  state  applies  the  principle  of 
citizenship  and  the  home  state  the  principle  of  domicile,  as  is 
frequently  the  case,  it  is  not  to  be  wondered  at  that  there  should 
be  so  much  double  taxation. 

*  See  infra,  chap,  vi,  sec.  ii.,  §  2. 
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In  state  and  local  relations  the  doctrine  of  economic  inter- 
ests has  made  considerably  more  headway.  Little  attention 
is  paid  to  the  question  whether  the  resident  is  a  citizen  or  a 
foreigner,  or  whether  we  are  dealing  with  a  foreign  or  a  domes- 
tic business  or  corporation.  The  problem  is  solved  very  much 
as  in  the  case  of  the  resident  citizen. 

6.  Shall  a  norir-resident  alien  be  taxed  on  his  property  or  income 
in  the  state? 

In  international  relations,  here  again,  the  principle  of  poHt- 
ical  alliance  has  been  abandoned,  and  that  of  location  has 
been  substituted.  It  is  the  almost  universal  custom  for  states  to 
levy  a  tax  on  incomes  arising  within  their  borders,  irrespective  of 
the  question  whether  the  recipient  lives  abroad  or  is  a  foreigner. 
The  income  tax  law  of  1894  in  the  United  States  formed  no  ex- 
ception. The  diflSculty  arises  in  the  practical  enforcement  of  the 
law,  where  the  property  or  the  source  of  income  does  not  con- 
sist of  tangible  property. 

In  state  and  local  taxation  the  problem  is  comparatively 
simple  as  regards  tangible  property,  which  is  taxed  where 
it  is  located.  But  in  the  case  of  intangible  property,  not  capable 
of  a  situSj  the  question  arises  whether  it  should  follow  the  dom- 
icile of  the  owner,  and  to  that  extent  be  beyond  the  jurisdiction 
of  the  taxing  power;  or  whether  the  intangible  property  may  not 
be  declared  to  have  at  least  an  economic  sittis  in  connection 
with  the  tangible  property  on  which  it  is  based  or  which  it 
represents.  In  so  far  as  corporate  securities  are  concerned,  this 
question  will  be  treated  in  a  subsequent  chapter.  In  the  case 
of  earnings  from  business,  since  there  must  generally  be  an 
office  or  an  agent  in  the  state  through  which  the  earnings  are 
received,  the  alien  (or  foreign  business  or  corporation)  is  to 
that  extent  no  longer  a  non-resident.  But  even  here  the  prin- 
ciple of  economic  interest  is  clearly  applicable. 

In  the  case  of  the  inheritance  tax  international  complications 
have  recently  assumed  important  dimensions.  In  the  British 
empire  the  difficulty  has  become  especially  acute  in  view  of 
the  high  inheritance  taxes  levied  simultaneously  by  the  mother 
coimtry  and  by  the  states  of  Australasia  or  South  Africa.  At 
the  last  imperial  conference  in  London  this  was  made  the  sub- 
ject of  urgent  representation  by  New  Zealand;  but  the  British 
government  could  not  see  its  way  to  abandon  the  large  revenues 
now  derived  on  the  estates  of  non-resident  citizens. 

Of  recent  years  the  problem  of  double  taxation  has  also  be- 
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come  acute  in  the  United  States  in  the  case  of  the  inheritance 
tax  which  is  now  so  widespread.^  At  first,  as  in  the  case  of  the 
general  property  tax,  while  real  estate  was  usually  taxed  only 
in  the  state  of  its  situs,  most  of  the  commonwealths  taxed  not 
only  all  the  personal  property  of  resident  decedents  but  also 
such  personal  property  of  non-resident  decedents  as  was  ac- 
tually or  technically  within  the  state,  as  moneys  or  securities 
in  the  local  banks  or  deposit  companies,  or  other  evidences  of 
debt.  Some  states  even  went  further  and  taxed  the  securities 
of  corporations  organized  under  their  laws,  even  though  the 
decedent  was  a  non-resident  and  the  securities  were  in  some 
other  state.  In  this  way  there  was  the  possibility  of  not  only 
double,  but  triple  or  quadruple  taxation.  For  if  the  citizen  of 
state  A,  whose  entire  fortune  consisted  of  railroad  bonds,  hap- 
pened to  die  in  state  B,  leaving  on  deposit  in  state  C  the  securi- 
ties of  a  railroad  organized  in  state  D  but  actually  operating  in 
state  E,  his  whole  estate  might  be  taxable  by  each  of  the  five 
states.  A  case  actually  occurred  a  few  years  ago  in  New  York 
where  a  decedent's  estate  was  compelled  to  pay  no  less  than 
four  taxes  to  different  states  on  the  same  portion  of  the  estate. 
About  one-half  of  the  American  conmionwealths  still  follow 
the  old  method.  Several  states,  however,  now  endeavor  to 
avoid  double  taxation  by  maintaining  the  principle  that  per- 
sonal property  should  be  taxed  only  at  the  domicile  of  the  de- 
cedent.^ Others,  again,  have  adopted  this  principle  only  in 
part.  Maine  and  Vermont,  for  instance,  allow  a  resident  dece- 
dent's estate  credit  to  the  extent  of  taxes  imposed  on  the  same 
inheritance  by  another  state.  As  to  non-resident  decedents, 
however,  their  personal  property  in  the  state  is  still  taxable, 
but  only  to  the  extent  that  the  amount  of  tax  may  exceed  the 
amount  imposed  by  the  state  of  the  decedent's  domicile.  A 
few  states,  again,  have  a  reciprocal  provision.  Massachusetts, 
for  instance,  allows  a  credit  for  taxes  paid  to  other  states,  but 
only  if  the  law  of  such  other  state  contains  a  similar  reciprocal 
provision.  Finally  in  a  few  states  we  find  retaliatory  provisions. 
Connecticut,  for  instance,  taxes  the  stock  or  registered  bonds  of 
domestic  corporations  to  non-resident  decedents  only  when  the 

*  Cf.  infrOj  chapter  v. 

*Such  are  Arkansas,  Idaho,  Kentucky,  Louisiana,  Maryland,  Minne- 
sota, Missouri,  Montana,  Nebraska,  New  York,  North  Dakota,  Oregon, 
Pennsylvania,  South  Dakota,  TennessiK?,  Texas,  Utah,  Virginia,  Washing- 
ton, West  Virginia  and  Wyoming. 
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state  of  residence  taxes  similar  securities  of  its  own  corporations 
when  owned  by  a  decedent  of  Connecticut. 

This  whole  subject  was  carefully  considered  by  a  committee 
of  the  National  Tax  Association,  which  reported  a  so-called 
model  law  in  1911.^  The  committee  recommended  the  adoption 
of  the  simple  rule  that  the  tax  should  be  imposed,  in  the  case  of 
residents,  upon  all  their  intangible  property  and  upon  such 
tangible  property  as  was  within  the  state;  but  that  in  the  case 
of  non-residents  the  tax  should  be  imposed  only  on  the  tangible 
property  within  the  state.  The  New  York  law  of  1911  followed 
this  reconmiendation  closely  and  limited  the  taxable  property 
of  non-residents  to  taiigible  property  which  was  defined  as 
"  corporeal  property  such  as  real  estate  and  goods,  wares  and 
merchandises,  and  shall  not  be  taken  to  mean  money,  deposits 
in  banks,  shares  of  stock,  bonds,  notes,  credits  or  evidences  of 
an  interest  in  property  or  evidences  of  debt."^  The  same 
principle  has  been  adopted  in  the  Massachusetts  law  of  1912. 
Were  all  the  states  to  follow  the  same  rule,  the  situation  would 
be  simplified.  In  the  meantime,  however,  in  default  of  a  fed- 
eral compulsion  or  of  an  interstate  agreement,  the  possibility 
of  double  taxation  is  by  no  means  eliminated.  Residents  of  a 
large  financial  centre  like  New  York  are  especially  exposed  to 
simultaneous  taxation  on  the  securities  of  foreign  corporations,^ 
and  will  remain  so  unless  a  provision  is  adopted  as  in  Switzer- 

*  Addresses  and  Proceedings  of  the  Fourth  International  Conference  of  the 
International  Tax  Associationf  Columbus,  1911,  p.  279  et  seq.  As  to  the 
change  of  name  from  International  to  National  Tax  Association,  cf, 
nupray  p.  20,  note. 

*  The  history  of  the  New  York  law  is  typical.  The  original  law  of  1885 
did  not  tax  the  personal  property  of  a  non-resident  decedent.  An  amend*- 
ment  of  1887  was  designed  to  accomplish  this,  but  the  law  was  so  worded 
that  the  result  ensued  only  when  the  decedent  also  owned  real  estate  within 
the  state.  In  1892,  however,  this  condition  was  abrogated,  and  from  1892 
to  1911  the  revenue  from  the  tiix  on  the  personal  property  of  non-resident 
decedents  amounted  to  from  one-ninth  to  one-twelfth  of  the  entire  proceeds 
of  the  tax.  This  deficit  was,  however,  more  than  made  good,  under  the 
law  of  1911,  by  an  increase  of  the  rate.     Cf.  the  following  chapter. 

*  We  are  told,  for  instance,  that  the  securities  of  about  450  large  cor- 
porations are  dealt  in  on  the  stock  exchange  of  New  York.  Of  these,  32 
are  incorporated  in  New  York,  84  in  New  Jersey,  70  in  Massachusetts, 
33  in  Michigan,  33  in  Maine,  27  in  Pennsylvania,  21  in  Illinois,  and  14  in 
New  Hampshire.  In  all  these  states,  except  Pennsylvania,  a  tax  is  imposed 
on  the  stock  of  such  corporations  when  owned  by  a  dece<lent  of  New  York. 
Cf.  Annual  Report  of  the  Comptroller  of  the  State  of  New  Yorky  Albany,  1912, 
p.  ziii. 
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land  or  as  in  Maine  and  Vermont.  Moreover,  it  is  not  very 
probable  that  the  Western  states  which  suffer  from  absentee 
ownership  will  agree  to  abandon  the  taxation  of  the  securities 
of  railroads  owned  in  the  East.  As  long  as  the  present  condi- 
tions continue  it  is  most  desirable  that  some  interstate  arrange- 
ment be  effected  whereby  only  such  proportion  of  the  securities 
be  taxed  as  corresponds  to  the  mileage  or  other  criterion  of 
property  within  the  state. 

From  the  above  review,  it  is  evident  that  the  question  where 
a  tax  ought  to  be  imposed  involves  a  rather  simple  theoretical 
problem  and  many  very  diflScult  practical  problems.  It  is  the 
same  with  almost  every  question  of  taxation.  As  a  matter  of 
prmciple,  it  is  easy  to  decide  that  a  man  should  be  taxed  ac- 
cording to  his  faculty;  as  a  matter  of  practice,  it  is  not  so  easy 
to  apply  the  principle  of  faculty  in  the  actual  tax  system.  So 
we  have  found  that  in  the  case  of  double  taxation  due  to  con- 
flicts of  jurisdiction  the  ideal  principle  is  that  of  economic  in- 
terest or  economic  allegiance,  modified  in  a  few  cases  by  that  of 
political  allegiance.  The  difficulty  arises  when  we  attempt  to 
embody  this  principle  in  equitable  assessments. 

If  we  observe  the  legislation  of  the  most  progressive  coun- 
tries, we  find,  especially  as  regards  internal  or  federal  relations, 
a  distinct  tendency  toward  the  realization  of  this  principle. 
Economic  interests  are  divided  between  the  places  of  location, 
of  domicile  and  of  residence.  However  differently  various 
states  may  measure  the  relative  importance  of  each,  there  is  a 
steady  progress  toward  the  recognition  of  the  principle.  In 
the  case  of  real  estate  the  solution  is  obvious;  in  the  case  of 
intangible  personalty,  of  business  earnings  and  of  interest  from 
loans  the  problenLs  are  far  more  complicated.  To  work  out  the 
solution  ^  for  each  kind  of  tax  would  take  us  too  far  afield.  But 
it  cannot  be  too  strongly  emphasized  that  in  federal  states  no 
satisfactory  system  of  taxation  can  be  attained  until  two  condi- 
tions are  realized.  We  need,  in  the  first  place,  a  substantial 
interstate  agreement  to  pursue  the  same  general  policy  in  cases 
of  conflicting  jurisdiction;  and  we  need,  in  the  second  place, 
a  virtual  acceptance  of  the  doctrine  of  economic  interests  in 
taxation.  When  once  these  conditions  exist,  it  will  make  com- 
paratively little  difference  how  the  principle  is  interpreted.  For 
if  it  is  everywhere  interpreted  in  the  same  spirit,  there  can  be 

^  For  a  study  of  the  practical  problem  as  applied  to  the  corporation  tax, 
see  ififrat  chapter  viii,  sec.  iv.    Cf.  in  general  the  monogn^h  of  Walker. 
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little  double  taxation;  and  with  increasing  experience  we  may 
expect  to  find  closer  and  closer  approximation  to  strict  justice 
in  the  application  of  the  principle.  In  international  relations 
we  are  still  very  far  removed  from  the  ideal;  in  internal  taxa- 
tion— ^federal,  state  and  local — ^the  drift  is  unmistakably  in  the 
right  direction. 


CHAPTER  V 

THE   INHERITANCE  TAX 

The  inheritance  tax,^  as  now  understood  in  most  countries, 
is  essentially  the  product  of  modem  democracy.  It  was,  indeed, 
not  unknown  to  antiquity.  In  Rome  the  tdcesima  hereditatium, 
a  tax  of  a  twentieth  part  of  inheritances,  was  imposed  at  the 
beginning  of  the  empire  to  pay  the  pensions  of  the  veteran  sol- 
diers. In  the  middle  ages  the  relief  and  the  heriot  were  exacted 
by  the  overlord  in  return  for  the  privilege  of  succeedmg  to  the 
possession  of  property.  But  while  the  influence  of  the  mediaeval 
idea  is  still  to  be  seen  in  a  few  of  the  continental  countries  where 
the  payment  is  regarded  as  made  for'the  privilege  of  succession, 
the  tax  is  almost  everywhere  of  independent  and  comparatively 
recent  origin.  In  Holltmd,  in  France  and  even  in  England, 
parts  of  the  existing  inheritance  taxes  are  survivals  of  the  sys- 
tem of  charges  on  transfers  and  transactions.  In  many  English- 
speaking  states  the  term  probate  duties  is  still  employed,  signi- 
fying that  the  original  conception  was  a  charge  for  the  privilege 
of  having  the  will  probated;  and  in  some  places  the  various  forms 
•of  the  inheritance  tax  are  included  among  the  stamp  taxes,  or 
taxes  on  transactions.  But  in  most  countries  the  older  idea  has 
been  abandoned,  and  has  been  supplanted  by  the  view  that  the 
tax  must  be  regarded  as  a  charge  rather  on  the  recipient  of  the 

^  The  term  inheritance  tax  is  here  used  in  its  popular  sense,  as  a  tax  on 
the  devolution  of  property,  whether  real  or  personal,  whether  by  will  or 
by  intestacy.  By  all  means  the  ablest,  as  it  is  the  only  complete,  discussion 
of  this  topic  from  the  i)oint8  of  view  of  economics,  law  and  history  (Ameri- 
can as  well  as  European),  is  to  be  found  in  The  Inheritance  Tax,  by  Max 
West,  in  Columbia  University  Studies  in  History,  Economics  and  Public 
Law,  vol.  iv.,  no.  2,  1893  (2d  ed.,  1908).  Less  complete  are:  von  Scheel, 
Erbschaftsstcuem  und  Erbschaftsrefonn  (2d  ed.,  1877);  Eschcnbach,  Er- 
brechtsrefonn  und  Erbschaftssteuer,  1891 ;  Kriiger,  Die  Erbschajtssteuer,  1889; 
Garelli,  L*Imposta  Successoria,  1896.  Cf.  also  several  articles  by  Schans  in 
Finam  Archiv,  vols.  xv.  and  xvii. 

For  the  United  States  cf.  A.  W.  Blackmore  and  Hugh  Bancroft,  The 
Inheritance  Tax  Law  containing  all  Avtcrican  Decisions  and  existing  Statutes, 
Boston,  1912;  and  Peter  V.  Ross,  Inheritance  Taxation,  Albany,  1912. 
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inheritance  than  on  the  transaction  itself.  The  inheritance  tax 
is  to-day  found  primarily  in  democracies  like  those  of  England, 
Switzerland,  Australia  and  America;  and  hi  other  countries  its 
development  has  gone  hand  in  hand  with  the  spread  of  demo- 
cratic ideas. 

It  may  be  asked  why  democracy  should  favor  the  inheritance 
tax.  The  answer  depends  upon  the  pouit  of  view  from  which 
we  regard  democratic  tendencies.  If  we  say,  as  some  believe, 
that  the  trend  of  democracy  is  necessarily  toward  socialism, 
the  answer  is  plain:  the  inheritance  tax  is  imposed  because 
democracy  is  jealous  of  large  fortunes.  But  if,  on  the  other 
hand,  we  hold  with  the  less  pessimistic  critics  that  modern 
democracies  are  endeavoring  simply  to  do  away  with  the  abuses 
that  have  come  down  to  us  from  the  aristocracies  of  the  past, 
we  may  claim  that  the  inheritance  tax  is  only  a  means  of  secur- 
ing equality  in  taxation  and  of  realizing  the  principle  of  ability 
to  pay.  Because  the  tax  has  frequently  been  urged  by  those 
who  are  opposed  to  large  fortunes,  it  has  usually  been  overiooked 
that  it  may  be  defended  on  purely  economic  grounds  as  in  com- 
plete harmony  with  the  general  principles  of  equitable  taxation. 

The  earliest  argument  ^  for  the  inheritance  tax  had  its  origin 
in  the  plan  to  abolish  intestate  hiheritance;  that  is,  to  provide, 
when  there  was  no  will,  for  the  devolution  of  the  property  to  the 
state.  This  scheme  was  propounded  in  the  celebrated  essay  of 
Bentham,  entitled  "Supply  without  Burden."  ^  The  title  of  the 
essay  is  explained  in  the  following  problem: 

"What  is  that  mode  of  supply  of  which  the  twentieth  part 
is  a  tax,  and  that  a  heavy  one,  while  the  whole  would  be  no 
tax,  and  would  not  be  felt  by  anybody?  " 

The  solution  of  the  problem,  according  to  Bentham,  lay  in 
the  abolition  of  intestate  succession  except  in  the  case  of  im- 
mediate relatives.  To  this  he  added  the  limitation  of  the  power 
of  bequest  of  testators  without  direct  heirs.  The  old  principle 
of  escheat  was  to  be  extended  to  include  the  inheritances 
or  bequests  then  going  to  collateral  relatives.    But  Bentham 

*  The  fullest  account  of  the  arguments  is  to  be  found  in  the  article  by 
Dr.  Max  West,  "The  Theory  of  the  Inheritance  Tax,"  Political  Science 
Quarterly^  viii.,  p.  426  (1893).    They  are  also  summarized  in  his  book. 

*The  full  title  is  "Supply  without  Bunion,  or  Escheat  vice  Taxation, 
being  a  Proposal  for  a  Saving  of  Taxes  by  an  Extension  of  the  Law  of 
Escheat,  including  Strictures  on  Collateral  Succession  comprised  in  the 
Budget  of  7th  December,  1795."  In  Jeremy  lientham,  Collected  Works^ 
Browning's  edition,  ii.,  p.  585. 
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claimed,  further,  that  the  state  should  have  an  equal  share  in 
the  sums  going  with  or  without  a  will  to  such  close  relatives  as 
grandparents,  uncles  and  aunts,  and  perhaps  nephews  and 
nieces,  as  well  as  a  reversionary  interest  in  the  succession  of 
childless  direct  heirs  without  prospect  of  children.^ 

Bentham  held  that  this  was  not  a  tax,  and  that  precisely 
in  this  fact  lay  its  chief  advantage, — that  of  "unburthen- 
someness,"  or,  as  we  would  say,  freedom  from  oppressiveness. 
According  to  the  general  principles  of  human  nature,  said  he, 
a  man  is  led  in  the  case  of  a  tax  on  successions  to  look  upon 
the  whole  of  what  is  left  to  him  as  his  own,  of  which  he  is  then 
called  upon  to  give  up  a  part.  But  if  under  the  law  regulating 
successions  he  knows  that  nothing,  or  only  a  small  share,  is 
due  him,  Bentham  claimed  that  he  would  suffer  no  hardship. 
"For  hardship  depends  on  disappointment;  disappointment 
upon  expectation,  and  if  the  law  of  succession  leaves  him  noth- 
ing, he  will  not  expect  anything/'  ^ 

Exaggerated  as  Bentham's  distinction  imdoubtedly  is,  it 
contains  a  kernel  of  truth;  namely,  that  there  is  no  such  thing 
as  a  natural  right  of  inheritance,  and  that  the  extension  of 
intestate  succession  to  collateral  relatives  is  under  existing 
social  conditions  defensible  only  to  a  very  limited  extent. 
Whatever  may  have  been  the  original  family  theory  of  propn 
erty,  it  may  be  argued  with  some  force  that  the  bonds  of  the 
wider  patriarchal  family  life  have  been  considerably  loosened 
in  modem  times,  and  that  the  ^asaUXJCOASciousness  extends 
nowadays  only  to  the  nearest  relatives. 

While  BenthanTTooEed  upon  the  matter  primarily  from  the 

*  The  plan  is  defined  to  be  "the  appropriating  to  the  use  of  the  public  all 
vacant  successions,  property  of  every  denomination  included,  on  the  failure 
of  near  relations,  will  or  no  will,  subject  only  to  the  power  of  bequest,  in 
respect  of  the  half  of  whatever  property  would  be  at  present  subject  to  that 
power." 

*A8  he  puts  it  in  another  place:  "The  riddle  begins  to  solve  itself:  a 
part  taken  and  a  sense  of  burthen  left;  the  whole  taken  and  no  such  effect 
produced;  the  effect  of  a  part,  greater  than  the  effect  of  a  whole;  the  old 
Greek  paradox  verified,  the  part  greater  than  the  whole.  Suffer  a  mass  of 
property  in  which  a  man  has  an  interest  to  get  into  his  hands,  his  expecta- 
tion, his  imagination,  his  attention  at  least  fastens  upon  the  whole. 
Take  from  him  afterward  a  part  .  .  .  the  parting  with  it  cannot  but  excite 
something  of  the  sensation  of  a  loss.  .  .  .  Take  from  him  now  (I  should 
not  say  take)^  but  keep  from  him  the  whole,  so  keeping  it  from  him  that 
there  shall  never  have  been  a  time  .when  he  expected  to  receive  it;  all 
hardship,  all  suffering,  is  out  of  the  case." 
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point  of  view  of  escheat,  it  was  but  a  step  to  extend  the  argu- 
ment, and  to  say,  as  many  writers  now  do,  that,  sin£fi-LLJ&.fix^ 
ceedingly  diflScult  jfco  dra,w  a  sharp  line  where  the  family  con- 
sciousness ends,  it  is  more  just  and  more  practicable  for  the 
state  to  take  away  a  small  part  from  direct  relatives  and  an 
increasingly  larger  sum  from  the  more  remote  relatives.  The 
tax,  in  other  words,  would  be  graduated  according  to  the  degree 
of  relationship.  What  was  originally  nothing  but  an  extension 
of  escheat,  thus  grew  into  the  idea  of  a  graduated  collateral 
inheritance  tax.  Even  Bentham  himself,  although  protesting 
against  the  use  of  the  word  tax,  virtually  advocated  a  graduated 
tax  when,  as  we  have  seen,  he  proposed  the  exemption  of  direct 
heirs;  the  confiscation  of  fifty  per  cent  from  grandparents, 
uncles  and  aunts;  and  the  seizure  of  the  whole  in  case  of  intes- 
tacy. Thus  the  extension-of-escheat  argument,  which  was 
meant  originally  to  apply  only  to  intestacy,  has  been  made  to 
include  also  a  limitation  of  the  power  of  bequest. 

A  supposed  variation  of  this  line  of  reasoning  is  seen  in  what 
is  called  the  theory  of  state  co-heirship  or  co-partnership.  It 
originated  with  Bluntschli,  who  used  the  expression  staatliches 
Miterbrechty  and  has  found  its  way  into  some  recent  treatises. 
Its  most  vigorous  recent  defender  is  Andrew  Carnegie,  who  is  as 
enthusiastic  about  a  progressive  inheritance  tax  as  he  is  opposed 
to  an  income  tax.^  Sometimes  Bentham  is  cited  as  the  origi- 
nator of  the  doctrine,  but  this  is  a  mistake.  As  Dr.  West  so  well 
puts  it: — 

"Bentham's  plan  was  to  abolish  intestate  inheritance  except  be- 
tween immediate  relatives,  to  restrict  the  power  of  bequest  of  testa- 
tors having  no  direct  heirs,  and  to  give  the  state  a  part  of  the  property 
of  decedents  in  certain  cases.  He  called  the  system  which  he  pro- 
posed an  extension  of  escheat,  and  based  it  not  upon  any  right  of  in- 
heritance in  the  state,  but  upon  the  absence  of  any  reason  for  the 
operation  of  intestate  inheritance  between  individuals  not  closely  re- 
lated. It  is  therefore  a  mistake  to  call  Bentham  a  representative  of 
the  theory  of  state  co-heirship.  But  later  writers  have  combined  with 
his  argument  the  thought  that  the  state  should  inherit  property  from 
individuals  because  of  what  it  does  for  them  during  their  lives.  The 
state  is  sometimes  represented  as  a  larger  family;  according  to  Umpf en- 
bach,  the  bond  of  kinship  between  distant  relatives  loses  itself  in  the 
whole  nation,  which  therefore  inherits  the  property  of  individuals  as 

*  Mr.  Carnegie  stated  that  the  "  American  republic  is  the  partner  in 
every  enterprise  where  money  is  made  honorably."  Cf.  Scligman,  Progres- 
sive Taxation,  2d  ed.,  1908,  p.  322. 
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the  family  inherits  the  property  of  its  members.  Such  expressions  as 
these,  however,  must  be  regarded  as  metaphorical  rather  than  scien- 
tific. The  state  may  acquire  property  by  escheat,  but  not  by  inherit- 
ance. Inheritance  impUes  kinship,  and  the  modem  state  is  not  a 
genetic  association.  The  representation  of  the  state  as  co-heir  is  either 
a  mere  figure  of  speech  (and  as  such  it  is  as  old  as  Pliny),  or  else  it 
results  from  a  confusion  of  inheritance  and  escheat.  Inheritance  is 
not  a  matter  of  public  law;  it  is  for  private  law  to  prescribe  how  far 
inheritance  shall  be  permitted  between  individuals,  and  for  public 
law  to  ordain  that  where  inheritance  ends  escheat  shall  begin."  * 

We  now  come  to  the  second  theory,  which  may  be  called 
the  socialistic  or  diffusion-of-wealth  theory.  It  is  based  upon 
the  doctrine  that  it  is  the  function  of  government  to  use  the 
power  of  taxation  as  an  engine  of  social  reparation  in  checking 
the  growth  of  large  fortunes  and  in  bringing  about  a  more 
equal  distribution  of  wealth. 

In  its  origin  this  theory  was  not  socialistic.  John  Stuart 
Mill  accepted  Bentham's  reasoning,  but  developed  it.  Since 
he  did  not  consider  the  right  of  inheritance  as  necessarily  in- 
volved in  the  private  ownership  of  property,  he  desired  to 
extend  the  abolition  of  intestate  succession  to  direct  heirs,  as 
well  as  to  collateral  relatives.  Moreover,  even  in  the  case  of 
a  will,  no  one,  he  thought,  was  justified  in  demanding  more 
than  a  fair  competence.    His  plan  was  as  follows: — 

"Tliat  no  one  person  should  be  permitted  to  acquire  by  inheritance 
more  than  the  amount  of  a  moderate  independence.  In  case  of  in- 
testacy, the  whole  property  to  escheat  to  the  state:  which  should  be 
bound  to  make  a  jast  and  reasonable  provision  for  descendants,  that 
is,  such  a  provision  as  the  parent  or  ancestor  ought  to  have  made,  their 
circumstances,  capacities,  and  mode  of  bringing  up  being  considered."* 

This  argument  is  not  necessarily  socialistic;  but  it  is  per- 
haps open  to  question  on  other  grounds.  It  may  be  regarded 
as  opposed  to  the  family  theory  of  property,  which  even  in  its 
narrower  sense,  assumes  that  as  a  mq-n  acquires  property 
largely  in  order  to  leave  it  to  his  children,  for  whom  he  ought 
to  provide,  there  is  reasonable  ground  for  demanding  the  per- 
petuity of  the  means  of  family  support.  Denial  of  the  right 
of  inheritance  by  direct  heirs  thus  seems  to  involve  an  attack 
upon  the  unity  of  the  family.     On  the  other  hand,  the  right 

*  Political  Science  Quarterly ^  viii.,  p.  436. 

*  Political  Economyf  book  v.,  chap,  ix.,  sec.  i.    Cf.  book  ii.,  chap,  ii.,  seca. 

•  •  •         • 

m.,  IV. 


THE  INHERITANCE  TAX  131 

of  inheritance  within  the  family  has  already  been  largely  modi- 
fied by  the  freedom  of  bequest;  and  if  a  man  is  at  liberty  to 
give  away  his  whole  fortune  to  outsiders,  we  cannot  well  speak 
of  a  family  right.  In  parts  of  continental  Europe,  indeed,  we 
have  the  survival  of  the  old  idea  in  the  institution  of  compulsory 
children's  share  {portion  l^giiime,  PflichttheilsrecM).  Even  in 
the  United  States  some  of  the  commonwealth  laws  prohibit 
the  bequeathing  of  more  than  a  certain  portion  of  the  estate  to 
charitable  or  pubUc  uses  when  there  is  a  child,  a  widow  or  a 
parent.  But,  as  a  general  rule,  in  English-speaking  countries 
the  right  of  bequest  is  free.  It  is  well  knowTi  that  inheritance 
is  older  than  bequest,  and  that  the  latter  system  was  introduced 
into  the  Roman  law,  not  to  limit  inheritance,  but  to  provide 
heirs  in  default  of  near  relatives.  The  modem  right  of  free 
bequest  is,  therefore,  really  opposed  to  the  older  family  idea 
of  property,  which  takes  shape  in  the  assertion  of  the  right  of 
inheritance.  It  thus  becomes  a  very  difficult  question  to  de- 
cide how  far  inheritance  may  be  demanded  as  of  right.  Never- 
theless, it  may  be  said  that  most  thinkers,  as  well  as  the  mass 
of  the  public,  would  still  to-day  maintain  the  custom  of  in- 
heritance, not  indeed  as  a  natural  right  or  as  a  necessary 
consequence  of  the  right  of  private  property,  but  as  an  in- 
stitution that  is  on  the  whole  socially  desirable.  Even  Mill 
says  of  his  own  scheme:  "The  laws  of  inheritance  have  probably 
several  phases  of  improvement  to  go  through,  before  ideas  so 
far  removed  from  present  modes  of  thinking  will  be  taken  into 
serious  consideration." 

While  there  is  some  scientific  justification  for  the  doctrine 
as  originally  expounded,  it  is  unquestionable  that  most  of  its 
defenders  plant  themselves  squarely  on  the  ground  that  it  is 
the  function  of  the  state  to  check  the  aggregation  of  wealth 
into  a  few  hands,  and  to  provide  for  the  equalization  of  for- 
tunes. These  writers  would  put  a  limit  not  only  to  the  amount 
of  wealth  acquired  through  inheritance  or  bequest,  but  to  the 
amount  acquired  in  any  manner.  No  fortunes  should  exceed 
a  definite  sum.  Such  a  doctrine  is  very  distinctly  socialistic. 
Those  who  are  not  prepared  to  accept  socialistic  premises 
and  socialistic  methods  of  reasoning  cannot  acknowledge  the 
validity  of  the  diffusion-of-wealth  argument. 

While  the  premises  may  thus  be  regarded  as  wrong,  the  con- 
clusion may  nevertheless  be  right,  for  the  same  conclusion  may 
conceivably  be  drawn  from  utterly  dissimilar  premises.    Just  as 
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it  has  been  elsewhere  shown  that  progressive  taxation  may  be 
upheld  by  decided  opponents  of  socialism,^  so  it  can  be  shown 
beyond  dispute  that  the  inheritance  tax  may  be  supported 
through  entirely  different  arguments  by  those  who  oppose  the 
doctrine  of  the  diffusion  of  wealth.  Brushing  aside,  therefore, 
the  socialistic  doctrine  as  inadequate  and  unsound,  let  us  exam- 
ine these  other  arguments. 

The  so-called  cost-of-service  theory,  which  is  occasionally 
found,  treats  the  inheritance  tax  simply  as  a  fee.  The  probate 
courts  are  a  source  of  expense  to  the  government  and  a  source 
of  special  benefit  to  those  that  utilize  their  services.  What  is 
more  reasonable,  then,  than  that  those  who  receive  the  special 
benefit  should  defray  the  cost? 

This  argument,  however,  would  justify  only  very  light 
charges,  and  it  would  result  not  so  much  in  an  inheritance  tax 
as  in  a  system  of  probate  fees.  Such  probate  fees  are  occa- 
sionally foimd;  ^  but  as  soon  as  they  exceed  the  cost,  the  theory 
is  no  longer  appUcable.  The  probate  duty  in  England,  for  in- 
stance, soon  outgrew  its  original  character  of  a  fee.  Another 
objection  to  this  theory  is  that  logically  the  charge  ought  to 
be  regressive,  not  proportional  or  progressive;  that  is,  since  it 
costs  proportionally  less,  to  probate  a  large  sum  than  a  small 
sum,  the  rate  ought  to  be  lower  on  a  large  inheritance  than  on 
a  small  one — or,  at  all  events,  it  ought  not  to  grow  with  the 
size  of  the  inheritance.  As  a  matter  of  fact,  the  inheritance 
tax  of  1889  in  Wisconsin  was  regressive.' 

A  somewhat  more  substantial  theory  is  that  which  con- 
siders the  inheritance  tax  as  the  price  of  a  special  privilege. 
It  is  regarded  not  so  much  as  a  fee  paid  to  defray  the  cost  of 
government  services  as  a  charge  proportioned  to  the  advantages 
that  accrue  to  the  recipient  of  the  inheritance.  From  the  legal 
point  of  view,  this  has  much  to  recommend  it.  In  the  United 
States,  for  instance,  if  regarded  as  a  tax  on  property,  the  charge 
would  conflict  wth  the  constitutional  provision  found  in  many 

^  Sec  Seligman,  Progressive  Taxation  in  Theory  and  Practicef  2d  ed.  (1908), 
p.  142. 

2  So  in  the  American  commonwealths,  as  Wisconsin,  Minnesota,  Illinois 
and  New  Hampshire. 

■  Estates  not  exceeding  $3,000  were  exempt;  up  to  $500,000  they  paid 
one-half  of  one  per  cent;  on  the  excess  above  this,  one-tenth  of  one  per  cent. 
The  charge  was  declared  to  be  "in  lieu  of  fees,"  but  it  was  held  to  be  a  tux, 
and  therefore  unconstitutional  because  applicable  only  to  one  county.  76 
Wis.  469.    Sec  West,  op.  di.,  p.  77. 
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commonwealths,  requiring  all  property  to  be  taxed  equally. 
If  a  general  property  tax  were  levied,  and  then  an  additional 
inheritance  tax  were  imposed,  we  should  have  technically  im- 
equal  taxation  of  some  property.  Again,  the  tax,  if  imposed 
by  the  federal  government,  would  miUtate  against  that  section 
of  the  constitution  which  requires  all  direct  taxes  to  be  appor- 
tioned according  to  population.  Accordingly,  many  of  the 
American  states  have  contrived  to  uphold  the  constitutionaUty 
of  the  tax  only  by  declaring  it  to  be  a  tax  on  the  devolution  of 
property.  It  is  declared  to  be  a  tax  not  on  wealth,  but  on  the 
transfer  of  wealth.  So  the  Louisiana  inheritance  tax  was  origi- 
nally upheld  by  the  federal  Supreme  Court  as  a  simple  regulation 
of  inheritance.^  But  since  the  federal  government  possesses  no 
constitutional  power  to  regulate  inheritances,  the  federal  in- 
heritance tax  was  sustained  as  being  neither  such  a  regulation 
nor  a  direct  tax  on  the  land,  but  an  excise  on  the  right  to  suc- 
ceed to  the  ownership  of  property.^ 

From  the  economic  point  of  view,  there  is  a  partial  justifica- 
tion for  this  contention.  It  is  indeed  true  that  if  the  inheritance 
tax  is  to  be  r^arded  as  an  indirect  tax  on  transactions  or  trans- 
fers, it  might  be  declared  obnoxious  to  the  general  tendency  of 
modem  theory  to  restrict  the  scope  of  taxes  on  acts  and  trans- 
actions to  their  narrowest  limits.  But  this  opposition  to  taxes 
on  economic  phenomena,  as  we  shall  see  later  ^  has  been  pushed 
too  far.  Again,  to  regard  the  tax  as  a  charge  on  the  mere  priv- 
ilege of  succession,  is  in  reaUty  to  merge  it  with  the  theory  to  be 
discussed  in  the  next  paragraph,  because  of  the  undoubted  fact 
that  the  result  of  the  privilege  of  succession  is  to  enhance  the 
ability  of  the  recipient.* 

We  come  then  to  the  theory  which  regards  the  inheritance 
tax  as  a  direct  tax  on  the  recipient  of  the  inheritance.  If 
we  grant  that  the  basis  of  taxation  is  the  faculty  of  the  in- 
dividual, it  is  evident  that  any  addition  by  inheritance  to  the 
wealth  of  the  individual  increases  his  ability  to  pay.  If  we 
grant,  further,  that  the  best  test  of  faculty  is  the  revenue  of 
the  individual,  it  is  clear  that  this  accretion  to  his  revenue  is 
of  a  peculiar  character.  Income,  as  the  term  is  commonly 
employed,  denotes  a  regular  periodic  return;  but  an  inheri- 
tance is  an  irregular,  a  spasmodic,  a  chance  return.    In  a  logical 

»  Mager  vs.  Grima,  8  How.  490.  *  Scholey  vs.  Rew,  23  Wall.  331. 

*  Cf.  infra,  chap.  ix. 

*  As  to  the  relation  between  privilege  and  ability,  cf.  infra ,  chap,  x,  sec.  3. 
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income  tax  there  is  no  room  for  such  accidental  or  fortuitous 
revenues.  Yet  they  clearly  add  to  the  ability  of  the  individual, 
just  as  the  chance  gains  from  speculation  undoubtedly  increase 
the  faculty  of  the  taxpayer.  From  this  point  of  view,  the 
inheritance  tax  may  best  be  defended  by  the  accidental,  or 
fortuitous-income  argumenc. 

It  may  be  claimed  that  there  are  possible  cases  where  this 
argimient  is  inapplicable.  Thus,  after  a  man's  death,  his  widow 
or  children  may  have  to  depend  entirely  on  the  income  from 
his  property,  where  before  his  death  they  enjoyed  not  only 
this  sum  but  also  the  additional  income  due  to  his  personal 
exertions.  The  family  ability  to  pay  may  be  diminished,  not 
increased.  It  may  be  answered  that  the  state  deals  with  in- 
dividuals, not  with  families,  and  that  the  individual  members 
now  have  incomes  where  before  they  had  none.  And  even  if 
we  concede  this  claim,  the  difficulty  can  be  met  by  exempting 
a  certain  amoimt,  and  imposing  a  progressive  tax  on  the  re- 
mainder. For  in  proportion  as  the  family  income  was  derived 
from  property,  rather  than  from  the  labor  of  the  head  of  family, 
the  share  due  to  his  influence  becomes  correspondingly  smaller, 
and  the  loss  due  to  his  absence  will  be  less  keenly  felt;  while, 
on  the  other  hand,  the  family  expenses  themselves  are  dimin- 
ished by  his  death.  Finally,  in  proportion  as  the  inheritance 
goes  to  self-supporting  direct  heirs  or  to  collateral  relatives, 
it  may  be  maintained  with  truth  that  there  is  a  decided  increase 
in  tax-paying  ability. 

When,  therefore,  we  have  a  system  of  income  taxes,  the  in- 
heritance tax  may  be  regarded  as  a  supplementary  tax  to  reach 
the  real  ability  of  the  individual.  Moreover,  it  may  be  regarded 
as  a  convenient  method  of  applying  the  principle  of  differentia- 
tion in  the  taxation  of  income.  It  is  now  conmionly  recognized 
that  incomes  from  property  should  pay  a  higher  rate  than  in- 
comes from  labor.  Instead  of  making  a  difference  in  the  rates 
to  reach  this  end,  the  proportional  income  tax  may  be  supple- 
mented by  a  property  tax;  or  where  this  is  for  any  reason  un- 
desirable, by  the  inheritance  tax.  The  latter  would  then  serve 
the  double  purpose  of  reaching  not  only  accidental  incomes, 
but  also  property  incomes,  since  all  inheritances  take  the  shape 
of  property. 

Even  in  those  states  where  the  chief  direct  tax  is  that  on 
general  property,  the  inheritance  tax  may  be  defended  on  the 
accidental-income  theory.    For  in  so  far  as  property  is  at  all 
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an  adequate  test  of  faculty  in  taxation,  it  is  simply  a  mode  of 
estimating  the  regular  revenue  or  income.  Accidental  income 
is  as  little  taken  note  of  in  a  property  tax  as  in  an  income  tax. 
In  fact,  as  between  the  two  systenLs,  an  inheritance  tax  is 
more  necessary  to  supplement  the  former  tax  than  the  latter. 

An  additional  theory  which  has  been  advanced  more  re- 
cently is  the  so-called  back-tax  theory.  Since  general  property 
taxes  are  to  a  large  extent  evaded  during  life,  it  is  said  to  be  no 
more  than  just  that  the  property  should  be  made  to  pay  when 
the  tax  cannot  be  evaded.  But  in  this  case  it  is  the  property 
of  the  decedent,  rather  than  the  ability  of  the  heir,  that  is  con- 
sidered. Moreover,  the  validity  of  the  argument  is  questionable 
chiefly  because  it  is  well-nigh  impossible  to  prove  the  relation 
between  the  amount  of  the  inheritance  tax  and  the  aggregate  of 
taxes  evaded  during  life.  In  the  United  States,  for  example, 
taxes  on  realty  are  generally  paid;  it  is  the  tax  on  personalty 
that  is  evaded.  The  inheritance  tax  ought  then  to  take  the 
shape  only  of  a  tax  on  the  successions  to  personal  property. 
As  an  actual  fact,  this  was  for  some  years  the  case  in  New  York 
and  several  other  states  in  the  direct  inheritance  tax.  The 
reasoning,  therefore,  does  not  apply  to  real  estate  at  all.  Finally, 
in  proportion  as  other  taxes  are  substituted  for  the  personal 
property  taxes,  the  argument  falls  away.  Where  there  is  a 
property  tax  or  an  income  tax,  there  may  well  be  some  pro- 
vision for  an  inventory  of  the  estate  after  death  (as  in  Switzer- 
land and  Germany)  with  severe  penalties  for  the  evasion  of  back 
taxes.  But  such  a  provision  is  entirely  independent  of  the  in- 
heritance tax. 

The  theory  sometimes  advanced  ^  that  the  inheritance  tax 
is  to  be  regarded  as  a  capitalized  income  tax  paid  once  and  for 
all  at  the  close  of  life,  instead  of  in  small  amounts  during  each 
year,  is  not  so  strong.  In  the  first  place,  the  existing  tax  system 
either  does,  or  does  not,  reach  the  income  or  property  of  the 
living  taxpayer.  If  it  does,  as  it  ought  to  do,  to  capitalize  what 
has  already  been  paid  involves  double  taxation.  If  it  does  not, 
the  tax  is  still  objectionable  on  the  score  of  inequality,  because 
when  two  people  with  the  same  fortune  die  at  different  ages 
and  pay  the  same  tax,  the  amount,  if  regarded  as  a  capitalized 
income  tax,  would  mean  a  very  divergent  rate  of  income  tax. 
K  the  tax  payable  by  A,  who  has  enjoyed  his  income  forty 

*  Bastable,  Public  Finance,  p.  526. 
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years,  is  equivalent  to  the  capitalization  of  a  five  per  cent 
income  tax,  the  amount  payable  by  B,  who  has  enjoyed  his 
income  only  ten  years,  would  be  tantamount  to  a  twenty 
per  cent  income  tax.  An  inheritance  tax,  from  this  point  of 
view,  would  be  grossly  unjust.  This  objection,  due  to  the 
varying  frequency  of  the  transfer,  was  first  made  by  Adam 
Smith,  but  is  applicable  only  when  the  tax  is  considered  as 
a  property  or  capitalized  income  tax.  According  to  either 
the  price-of-devolution,  the  privilege-of-inheritance  or  the 
accidental-income  argimaent,  the  frequency  of  transfer  is  im- 
material; for  the  tax  is  paid  each  time  by  a  different  person.^ 
Finally,  imder  the  capitalized-income  theory  no  graduation 
according  to  relationship  would  be  possible.  In  short,  the  whole 
theory  seems  defective. 

The  logical  defence  for  the  inheritance  tax  is  thus  the  accidental- 
income  argument  as  supplemented  by  the  privilege  of  inherit- 
ance argument.  It  is  in  harmony  with  the  general  basis  of 
taxation — the  faculty  or  ability  of  the  individual  to  pay;  it 
rounds  out  the  existing  system,  whether  based  on  prof)erty  or 
on  income;  and  it  is  not  open  to  the  objections  which  may  be 
urged  in  one  form  or  another  against  each  of  the  other  theories. 

A  corollary  from  this  theory  is  that  the  inheritance  tax  should 
be  regarded  primarily  as  a  tax  on  the  recipient  of  the  inheritance 
rather  than  on  the  estate  itself.  Where  the  tax  is  proportional 
this  makes  very  little  difference,  for  the  sum  of  the  shares  is 
equal  to  the  entire  estate.  But  where,  as  is  now  frequently  the 
case,  we  have  a  graduated  tax,  the  difference  is  marked.  The 
higher  rates  on  the  larger  amounts  would  obviously  result  in 
greater  revenue  to  the  state  when  the  tax  is  imposed  on  the 
estate  as  a  whole  than  if  it  is  levied  on  the  shares.  Neverthe- 
less  the  taxation  of  the  shares  constitutes  a  far  more  equitable 
method.  For  if  A  receives  $10,000  from  a  $50,000  estate,  and  B 
receives  a  like  amount  from  a  million  dollar  estate,  it  does  not 
comport  with  justice  that  B  should  be  taxed  ten  times  as  high 
as  A  simply  because  the  rate  on  a  million  dollars  happens  to  be 
ten  times  than  on  $50,000.  This  principle  of  taxing  the  share 
rather  than  the  estate  is  now  gradually  being  recognized.  Eng- 
land pursues  both  plans,  taxing  the  estate  as  a  whole  through 
the  estate  duty,  and  the  separate  shares  through  the  legacy  and 

*  Some  states,  however,  provide  for  this  supposed  inequality  by  exempt- 
ing the  second  devolution,  if  it  takes  place  within  a  certiiin  number  of  years. 
Cliili  fixes  the  term  at  ten  years.    See  West,  op.  cU.,  p.  33. 
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succession  duties.  In  the  United  States  the  tax  is  generally 
levied  on  the  estate  as  a  whole,  but  the  noteworthy  New  York 
statute  of  1911  introduced  the  principle  of  taxing  the  indi- 
vidual shares.^ 

Granting  the  desirability  of  the  tax,  we  are  at  once  con- 
fronted by  the  problem  of  graduated  or  progressive  taxation. 
Graduation  of  the  tax  according  to  relationship  has  met  with 
well-nigh  universal  acceptance;  graduation  of  the  tax  according 
to  amoimt  has  given  rise  to  more  controversy.  This  question 
has  been  fully  discussed  in  another  place  ^  with  the  conclusion 
that  the  theory  of  progression  is  more  applicable  to  the  inherit- 
ance tax  than  to  any  other  part  of  the  fiscal  system;  and  that, 
whether  we  base  our  demand  on  the  limitation-of-inheritance 
theory,  the  faculty  theory,  or  the  compensatory  theory,  some 
scale  of  progression  is  both  desirable  and  practicable. 

The  inheritance  tax  to-day  scarcely  needs  defence.  It  is 
found  in  almost  every  country;  and  the  more  democratic  the 
country,  the  more  developed  is  the  tax.  In  some  of  the  Cana- 
dian provinces,  in  the  Australasian  states,  in  the  Swiss  cantons, 
in  England  itself,  the  rates  are  not  only  progressive,  but  highly 
progressive.  The  recent  reforms  in  England  are  fully  described 
in  another  chapter.^  In  the  United  States  also,  there  is  now  a 
decided  movement  toward  the  progressive  inheritance  tax. 
The  collateral  inheritance  tax  is  virtually  the  product  of  the 
last  two  or  three  decades.  Up  to  1890  it  existed  in  only  six 
states,*  but  between  1890  and  1900,  it  was  adopted  by  fifteen 
additional  states,  making  twenty-one  in  all.^    During  the  next 

^  For  a  defence  of  taxing  the  share  instead  of  the  entire  estate  see  the 
Report  of  the  Special  Tax  Commission  of  New  York  of  1907,  of  which  the 
author  was  a  member.  Cf  especially  the  section  on  the  Inheritance 
Tax. 

»C/.  Seligman,  Proffressive  Taxation,  2d  ed.  (1908),  pp.  319-322. 

» InfrGy  chap.  xvi. 

*The  date  when  first  imposed  is  put  in  brackets:  Comiecticut  [1889], 
Delaware  [1869],  Maryland  [1845],  New  York  [1885],  Pennsylvania  [1826], 
West  Virginia  [1887]. 

&  California  [1893],  Illinois  [1895,  although  it  existed  for  Cook  county 
alone  since  1887].  Iowa  [1896],  Maine  [1893],  Massachusetts  [1891], 
Michigan  [1893-1894,  and  again  from  1899],  Minnesota  [1897,  although  an 
earlier  tax  had  existed  from  1875  to  1886],  Missouri  [1895-1898  and  again 
in  1899],  Montana  [1897],  New  Jersey  [1892],  North  Carolina  [1897,  al- 
though an  earlier  tax  had  existed  from  1847  to  1874],  Ohio  [1893],  Tennessee 
[1891],  Vermont  [1896]  and  Virginia  [1896  although  an  earlier  tax  had  ex- 
iated  from  1844  to  1884]. 
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decade  this  number  was  almost  doubled,  through  the  addition 
of  nineteen  states.^  The  collateral  inheritance  tax  is  therefore 
found  at  present  in  thirty-eight  states,  being  lacking  only  in 
Alabama  (where  it  existed  from  1848  to  1868),  Arizona,  Florida, 
Indiana,  Mississippi,  Nevada,  Rhode  Island  and  South  Caro- 
lina. The  tax  was  declared  unconstitutional  in  six  states,^  but 
the  constitutional  objections  were  in  every  case  obviated  by 
later  laws  as  indicated  in  the  preceding  notes. 

The  direct  inheritance  tax  came  somewhat  later.  It  was 
first  introduced  timidly  and  with  insignificant  rates,  and  fre- 
quently applied  only  to  personal  property.  Gradually  the* 
rates  were  increased,  the  exemptions  were  reduced  and  the 
tax  was  made  applicable  to  real  estate  as  well.  The  tax  was 
first  imposed  in  New  York  in  1891,  but  by  the  end  of  the 
century  it  had  spread  to  six  states.^  During  the  next  decade 
the  progress  was  more  rapid  and  three  times  as  many  states, 
that  is,  eighteen,  were  added  to  the  list.^  With  the  addition  of 
another  state  in  1911,^  the  number  of  states  with  a  direct  in- 
heritance tax  now  amount  to  twenty-six,  or  about  two-thirds 
the  number  of  those  possessing  a  collateral  inheritance  tax. 
There  is  of  course  none  in  the  former  class  that  is  not  to  be 
found  in  the  latter  class. 

As  to  the  rates,  which  are  naturally  higher  in  the  collateral 
taxes,  the  most  interesting  recent  development  had  been  the 
gradual  spread  of  the  progressive  principle.  The  first  case  in 
which  that  principle  was  applied  was  the  direct  tax  of  Ohio  of 

» Arkansas  [1901],  Colorado  [1901],  Idaho  [1907],  Kansas  [1909],  Ken- 
tucky [1906],  Louisiana  [1904,  although  there  existed  from  1828  to  1877 
and  again  from  1894  to  1899  a  tax  applicable  only  to  foreign  heirs],  Ne- 
braska [1901],  New  Hampshire  [1905,  although  an  earlier  tsx  had  existed 
from  1878  to  1882],  North  Dakota  [1903],  Oklahoma  [1908],  Oregon  [1903], 
South  Dakota  [1905],  Texas  [1907],  Utah  [1901],  Washington  [1901],  Wis- 
consin [1903,  although  an  earlier  tax  had  existed  from  1899  to  1902]  and 
Wyoming  [1903]. 

*  Louisiana  in  1899,  Michigan  in  1894,  Minnesota  in  1886,  MiSBOuri  in 
1898,  New  Hampshire  in  1882  and  Wisconsin  in  1902. 

*  The  date  when  first  imposed  is  put  in  brackets:  Connecticut  [1897], 
Illinois  [1895],  Mi(!higan  [1899],  Montana  [1897],  New  York  [1891]  and 
North  Carolina  [1897]. 

*  In  1901  Colorado,  Nebraska,  Utah  and  Washington  joined  the  ranks; 
in  1903  Oregon,  Wisconsin  and  Wyoming;  in  1904  Louisiana;  in  1905 
California,  Minnesota  and  South  Dakota;  in  1907  Idaho,  Massachusetts 
and  West  Virginia;  in  1908  Oklahoma;  and  in  1909  Arkansas,  Kansas  and 
Tennessee. 

'  Maine. 
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1894,  which  was  declared  unconstitutional  for  that  reason  by 
the  state  court  in  the  following  year.^ 

In  the  same  year,  1895,  the  progressive  principle  was  applied  to 
the  collateral  inheritance  tax  by  Missouri  and  Illinois.  The 
Missouri  law  was  overthrown  by  the  state  court  although  for 
other  reasons.^  But  the  Illinois  law,  of  a  far  more  radical 
character,  was  upheld,  not  only  by  the  state  court  but  by  the 
federal  Supreme  Court  in  what  has  become  a  leading  case.^ 
For  it  settled  the  principle  that  progressive  taxation  is  not  a 
denial  of  the  equal  protection  of  the  laws  demanded  by  the 
constitution,  and  thus  made  it  difficult  for  any  state  court  to 
annul  a  progressive  tax  because  of  some  vague  provision  in  the 
state  constitution.  When  the  same  question  arose  in  Wisconsin 
as  applicable  to  the  direct  inheritance  tax  the  Wisconsin  court 
stated  that  the  decision  of  the  federal  Supreme  Court  was  con- 
clusive.* 

As  a  result  of  this  decision  by  the  Supreme  Court,  and  in 
part  also  as  a  consequence  of  the  highly  progressive  inheritance 
tax  temporarily  imposed  by  the  federal  government  during  the ' 
Spanish  war  and  lasting  from  1898  to  1902,^  the  progressive 
principle  spread  rapidly  throughout  the  country.  As  a  result, 
at  the  present  time  (1912)  about  one-third  of  the  states  levying 
a  direct  inheritance  tax  enforce  the  progressive  principle.  In 
two  (Illinois  and  Maine)  the  rates  vary  from  one  to  two  per  cent, 
in  four  (Idaho,  Minnesota,  West  Virginia  and  Wisconsin)  from 
one  to  three  per  cent;  in  two  (Massachusetts  and  New  York) 
from  one  to  four  per  cent;  in  two  (California  and  Kansas) 
from  one  to  five  per  cent,  and  in  one  (Oklahoma),  if  the  letter 

» State  V8,  Ferris,  53  Ohio  State,  314. 

*  State  vs.  Switzler,  143  Mo.  245. 

» Kochesperger  vs.  Drake,  167  111.  122;  Magoiin  vs.  Trust  and  Savings 
Bank,  170  U.  S.  283. 

*  Nunnemacher  w.  State,  129  Wis.  190. 

*  The  federal  tax  applied  only  to  personal  property  over  $10,000.  On 
estates  between  $10,000  and  $25,000,  the  rate  varied  according  to  five  classes 
of  relationship,  from  three-quarters  of  one  per  cent  to  five  per  cent.  On 
estates  from  $25,000  to  $100,000,  these  rates  were  increased  one-half;  from 
$100,000  to  $500,000  they  were  multiplied  by  2 ;  from  $500,000  to  $  1 ,000,000 
by  2H;  over  $1,000,000  by  3.  On  the  highest  amounts  the  tax  thus  varied 
from  two  and  a  quarter  to  fifteen  per  cent.  The  federal  tax  was  also  up- 
held as  constitutional  in  the  leading  case  of  Knowlton  vs.  Moore,  178  U.  S. 
41.  The  p<»nt  in  this  case  was  as  to  whether  the  injunction  of  imiformity 
in  the  constitution  meant  anything  more  than  geographical  uniformity. 
The  court,  by  deciding  in  the  negative,  upheld  the  law. 
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of  the  law  is  to  be  followed,  from  one  per  cent  indefinitely  up- 
ward without  any  limit.  ^  In  the  other  states  the  direct  tax  is 
proportional  at  the  rate  of  one  per  cent  in  nine  cases  (Arkansas, 
Connecticut,  Michigan,  Montana,  Nebraska,  Oregon,  South 
Dakota  and  Washington);  at  one  and  a  quarter  per  cent  in 
Tennessee;  at  two  per  cent  in  Colorado,  Louisiana  and  Wyoming 
and  at  the  high  figure  of  five  per  cent  in  Utah. 

In  the  collateral  inheritance  tax  the  progressive  rates  are 
naturally  both  more  numerous  and  more  elevated.  Although 
the  proportional  rate  is  found  in  eighteen  states  (one  at  two 
per  cent,  one  at  two  and  a  hftlf  per  cent  and  all  the  rest  at  five 
per  cent)  the  majority  of  the  states,  twenty  in  number,  now 
utilize  the  progressive  scale.  The  graduation  in  these  twenty 
states  begins  at  one  and  a  half,  two,  three  or  even  four  per  cent 
and  rises  to  as  high  as  ten  per  cent  in  Colorado,  Illinois  and 
South  Dakota;  twelve  per  cent  in  Texas  and  Washington; 
fifteen  per  cent  in  Idaho,  Kansas,  Minnesota,  North  Carolina, 
West  Virginia  and  Wisconsin;  and  twenty-five  per  cent  in 
California. 

Finally  it  might  be  added  that  not  alone  have  the  rates 
been  slowly  advanced,  but  the  exemptions  have  been  gradually 
reduced.  In  the  collateral  inheritance  tax  the  exemptions  are 
now  usually  from  $100  to  $2,000.  Utah  and  North  Dakota 
are  remarkable  exceptions,  the  former  with  an  exemption  of 
$10,000,  the  latter  with  one  of  $25,000.  In  the  direct  inheritance 
tax  the  exemptions,  however,  are  very  much  higher  than  in 
the  collateral  tax,  varying  from  $5,000  to  $10,000  and  even 
reaching  $20,000  in  Illinois,  $24,000  in  Califomia  and  $25,000 
in  West  Virginia. 

A  comparison  of  the  recent  fiscal  development  in  demo- 
cratic states  would  not  be  iminstructive.  In  only  three  coun- 
tries does  the  old  general  property  tax  still  survive — ^in  Switzer- 
land, in  Australia  and  in  the  United  States;  and  in  all  three  the 
system  has  become  so  defective  that  it  has  been  supplemented 
by  other  sources.    The  Swiss  cantons  first  developed  the  in- 

^  In  McGannon,  admrx.,  vs.  State  exrd.M,  E.  Trapp,  no.  2669  of  Okla. 
Sup.  Ct.  it  waa,  however,  decided  in  1912  that  the  words  "the  rates  pro- 
vided for  herein  shall  be  increased  1-125  of  1  %  for  every  $100  increase  in 
valuation  of  such  excess  "  are  to  be  interpreted  as  if  the  sentence  stopped 
with  the  words  1%.  In  other  words,  the  maximum  rate  becomes 
1%+ 1-125  of  1%  or  1.008%  instead  of  100%. 
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come  tax,  then  the  inheritance  tax,  and  have  only  recently 
been  paying  attention  to  the  corporation  tax.  The  Australian 
colonies  were  first  in  the  field  with  the  inheritance  tax,  later 
developed  the  income  tax,  and  have  scarcely  yet  realized  the 
importance  of  the  corporation  tax.  The  American  common- 
wealths, finally,  were  the  first  to  introduce  the  corporation 
tax,  have  more  recently  turned  their  attention  to  the  inheritance 
tax,  and  have  only  just  begun  to  experiment  with  the  income  tax. 
The  diflferences  are  suggestive,  but  are  easily  explicable  when 
we  recall  the  economic  and  administrative  conditions  in  each 
country.  With  all  the  variations  in  detail,  it  is  clear  that  the 
democratic  trend  is  in  one  general  direction;  and  it  is  more 
than  probable  that  progressive  inheritance  taxes  will  play  by 
no  means  an  insignificant  rdle  in  the  fiscal  systems  of  the  future. 


CHAPTER  VI 

THE  TAXATION   OF  CORPORATIONS 


THE   HISTORY 

In  a  previous  chapter  we  have  considered  the  inadequacy 
and  practical  failure  of  the  general  property  tax.  In  all  ages 
and  in  all  countries  it  has  been  found  almost  impossible  to 
reach  intangible  personalty.  What  has  always  been  a  diflBcult 
task  has  become  immensely  complicated  to-day  through  the  . 
growth  of  the  modem  corporation.  At  present,  especially  in  IV 
industrial  countries,  the  far  greater  part  of  the  personalty  in 
the  hands  of  individuals  consists  of  intangible  property — mainly 
of  corporate  securities.  The  first  reform  of  our  direct  taxation, 
therefore,  is  conceded  by  all  to  lie  in  this  direction.  Govern- 
ments are  everywhere  confronted  by  the  question,  how  to  reach 
the  taxable  capacity  of  the  holders  of  these  securities,  or  of  the 
associations  themselves.  Whom  shall  we  tax  and  how  shall 
we  tax  them  in  order  to  attain  a  substantial  justice?  Perhaps^ 
no  question  in  the  whole  domain  of  financial  science  has  been 
answered  in  a  more  unsatisfactory  way.  In  the  United  States 
we  have  a  chaos  of  practice — a  complete  absence  of  principle; 
in  Europe,  with  the  possible  and  partial  exception  of  EIngland, 
the  situation  is  scarcely,  if  at  all,  better.  Moreover,  in  spite  of 
the  generally  recognized  need  of  reform,  there  has  thus  far  been 
no  comprehensive  attempt,  from  the  standpoint  of  theor>%  to 
evolve  order  out  of  the  chaos  into  which  the  whole  subject  is 
plunged.^ 

^  A  satisfactory  treatment  of  this  subject  is  still  lacking.  The  'Rngljgh 
writers  have  paid  little  attention  to  it.  C/.  however,  J.  Bucham,  7*^ 
Law  relating  to  the  Taxation  of  Foreign  hicomey  London,  1905,  which  deals 
in  part  with  corporations.  In  the  American  literature  there  may  be  men- 
tioned as  the  only  book  which  treats  of  the  subject  in  general,  although 
limite(]  to  a  single  state,  H.  G.  Friedman,  The  Taxation  of  Corporations  in 
Massachusetts  in  the  Columbia  University  Studies  in  History,  Economics 
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The  first  requisite  in  any  scientific  investigation  of  this  kind 
is  to  have  the  facts;  for  without  a  knowledge  of  existing  con- 
ditions, any  propositions  for  reform  would  be  valueless.  Never- 
theless, the  facts  of  corporate  taxation  have  never  been  pre- 
sented in  their  entirety.    Given  the  laws,  it  is  necessary  next 

arid  Public  Law,  New  York,  1907.  Cf.  also  a  shorter  article  on  the  same 
subject  by  C.  J.  Bullock,  in  the  Quarterly  Journal  of  Economics,  vol.  xxi. 
(1907;,  p.  181  et  seq.  The  studies  on  the  different  classes  of  corporations 
and  on  the  special  problems  will  be  mentioned  below  in  their  proper  place, 
but  it  may  be  pertinent  here  to  call  attention  to  some  of  the  more  important 
recent  studies  on  the  group  known  as  public-service  or  quasi-public  cor- 
porations. Under  the  latter  name  see  the  articles  by  F.  N.  Judson  and  by 
F.  C.  Howe,  in  Publications  of  the  American  Economic  Association^  Third 
Series,  vol.  ii.  (1907).  Under  the  former  name  see  esp.  the  articles  by  Adam 
Short t  and  by  C.  C.  Plehn  in  Addresses  and  Proceedings  of  the  First  Con- 
ference of  the  National  Tax  Association,  New  York,  1908,  pp.  622  and  634; 
and  by  A.  E.  Holcomb  in  the  Fifth  Conference,  Columbus,  1912,  p.  149. 

For  the  facts,  see  Taxation  of  Corporations.  Report  on  Systems  employed 
in  Various  States.  Prepared  under  the  direction  of  the  Industrial  Commis- 
sion, By  G.  Clapperton,  Expert  Agent,  Washington,  1901;  and  esp. 
Taxation  of  Corporations,  Report  of  the  Commissioner  of  Corporations  on 
the  Systems  of  taxing  Manufacturing,  Mercantile  and  Transportation  and 
Transmission  Companies,  This  comprehensive  investigation  has  appeared 
in  sections.  Section  I.,  devoted  to  the  New  England  States,  was  published 
in  1909;  Section  II.,  dealing  with  the  Middle  Atlantic  States,  in  1910;  Section 
III.,  treating  of  The  Eastern  Central  States,  in  1911;  Section  IV.,  dealing 
with  Minnesota,  Iowa,  Missouri,  Kansas,  Nebraska,  North  and  South 
Dakota  in  1912.  The  entire  work  will  probably  be  completed  in  seven 
sections.  Much  material  will  also  be  found  in  Carl  C.  Plehn,  Revenue 
Systems:  Stale  and  Local  Goveminerits,  reprinted  from  the  Census  Report  on 
Wealth,  Debt  and  Taxation,  Washington,  1907. 

In  a  few  of  the  states  we  find  special  treatises  on  the  tax  law  and  tax 
legislation,  devoted  in  whole  or  in  part  to  corporate  taxation.  These  are: 
J.  T.  Daviee,  A  Compilation  of  Constitutional  Protnsions,  Statutes  and  Cases 
relating  to  the  Assessment  of  Taxes  in  the  State  of  New  York,  New  York,  1886, 
and  again  in  1888;  John  T.  Merrill,  Manual  of  the  Taxatimx  of  Corporations 
by  the  Slate  of  New  York,  New  York,  1897;  J.  H.  Hammond,  Taxation  of 
Business  Corporations  in  New  York  State,  New  York,  1901;  H.  M.  Powell, 
Taxation  of  Corporations  in  New  York  for  State  and  Local  Purposes,  Albany, 
1905;  the  same  author's  Manual  of  Corporate  Taxation  in  New  York  for 
State  Purposes,  New  York,  1907;  F.  M.  Eastman,  Taxation  for  State  Purposes 
in  Pennsylvania,  Philadelphia,  1898;  the  same  author's  The  Law  of  Taxa- 
tion in  Pennsylvania,  2  vols.,  Newark,  1909;  C.  C.  Black,  Law  of  Taxation 
trith  special  reference  to  its  Application  in  the  Stale  of  New  Jersey,  2d  ed., 
Newark,  1906;  J.  P.  Dunn,  Jr.,  The  New  Tax  Law  of  Indiana  and  the  Science 
cf  Taxation,  Indianapolis,  1892;  F.  M.  Judson,  A  Treatise  upon  the  Law  and 
Practice  of  Taxation  in  Missouri,  Columbia,  1900;  Compilation  of  Tax 
Lows  and  Judicial  Decisions  of  the  State  of  Illinois,  made  by  Albert  M. 
Kales  and  Elmer  M.  Liessmann  [Springfield,  1911). 

Of  the  general  legal  treatises  on  taxation  only  a  few  are  devoted  partic- 
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to  consider  the  interpretation  put  upon  them  by  the  courts. 
Even  then  we  have  only  the  legal,  not  the  economic  view;  for, 
unfortunately,  good  law  is  not  always  sound  economics.  It  is 
therefore  advisable  to  subject  the  legal  principles  involved  to 
an  analysis  from  the  economic  point  of  view.    Only  after  such 

ularly  to  corporations.  The  most  important  is:  J.  H.  Beale,  Jr.,  The  Law 
of  Foreign  Corporations  and  Taxation  of  Corporations,  both  Foreign  and 
Domestic^  Boston,  1904.  In  the  ordinary  treatises,  however,  frequent 
references  are  made  to  corporations.  Cf.  esp.  T.  M.  Cooley,  Treatise  on  the 
Law  of  Taxation,  3d  ed.,  1903;  R.  Desty,  The  American  Law  of  Taxation 
as  determined  in  the  Courts  of  last  Resort,  St.  Paul,  1884;  W.  H.  Burroughs, 
A  Treatise  on  the  Law  of  Taxation,  New  York,  1877,  new  ed.,  1883;  F.  M. 
Judson,  The  Taxing  Power,  State  and  Federal,  in  the  United  States,  St.  Louis, 
1903.  C/.  also  the  appropriate  chapters  in  the  encyclopsedic  works  on 
Corporation  Law  by  Cook  (6th  ed.,  1908, 4  vols.) ;  and  by  Thompson  (2d  ed., 
1908-1910,  7  vols.). 

Material  on  corporate  taxation  will  be  foimd  in  the  histories  of  taxation 
in  the  various  states.  These  are:  W.  M.  Gouge,  Fiscal  History  of  Texas, 
1834-1852,  Philadelphia,  1852;  T.  K.  Worthington,  Historical  SkeUh  of  the 
Finances  of  Pennsylvania,  Baltimore,  1887;  W.  P.  Snyder,  Compendiian  and 
Brief  History  of  Taxation  in  Pennsylvania,  Harrisburgh,  1906;  N.  W.  Evans, 
A  History  of  Taxation  in  Ohio,  Cincinnati,  1906;  E.  W.  Bogart,  History  of 
Taxation  in  Ohio,  Columbus,  1912;  F.  A.  Wood,  History  of  Taxation  in 
Vermont,  New  York,  1894;  F.  H.  Noble,  Taxation  in  Iowa:  Historical 
Sketch,  present  Status  and  suggested  Reforms,  St.  Louis,  1897;  J.  E.  Brind- 
ley.  History  of  Taxation  in  Iowa,  2  vols.,  Iowa  City,  1911;  R  J.  Benson, 
Taxation  in  Kansas,  Baltimore,  1900;  J.  E.  Boyle,  The  Financial  History 
of  Kansas,  Madison,  1908;  R.  V.  Phelan,  The  Financial  History  of  Wisconsin, 
Madison,  1908.  The  financial  histories  of  Jones  on  Connecticut,  Douglas 
on  Massachusetts,  Ripley  on  Virginia,  and  Schwab  on  New  York  deal  with 
the  earlier  periods,  anterior  to  the  formation  of  corporations. 

Of  the  earUer  German  literature — and  there  was  none  in  any  other  lan- 
guage— there  may  be  mentioned:  Dietzel,  Die  Besteuerung  der  Aktiengesell'' 
schaften  in  Verbindung  mil  der  Gemeindebesteuerung,  Cologne,  1859;  G.  S. 
Meili,  "Rechtsgutachten  fiber  die  Besteuerung  von  Aktiengesellschaften," 
in  Zeitschrift  fur  schweizerische  Gesetzgebung  und  Rechtspflege,  1882,  p.  489 
et  seq.;  F.  Hecht,  "  Die  staatliche  Besteuerung  der  Aktiengesellschaften  in 
Deutschland,"  in  Finam  Archiv,  vol.  vii.  (1890),  p.  37  et  seq.;  G.  Schans,  "Die 
Besteuerung  der  Aktiengesellschaften  in  den  deutschen  Staaten,"  in  Wocher^ 
schriftfur  Aktienrecht  und  Bankwesen,  1892,  no.  20. 

Since  the  first  edition  of  this  book  a  number  of  foreign  studies  have 
appeared.  In  German  there  may  be  mentioned  D.  Feitelberg,  Die  Einkom- 
mensbesteuerung  nicht  physischer  Personen,  Jena,  1900;  Wangemann,  ''  Die 
Heranziehung  der  Aktiengesellschaften  zur  Gemeindeeinkommensteuer  in 
Preussen,"  in  Verwaltungsarchiv,  1901,  p.  489;  A.  Dehlinger,  "Die  Besteuer- 
ung der  Aktiengesellschaften  in  WUrttemberg,''  in  Finam  Archiv,  vol.  xxi. 
(1904),  p.  499;  F.  J.  Neumann,  "Die  Aktien-und  iihnliche  Gesellschaften 
als  Rechts-  und  als  Stcuersubjekto,"  in  Annalen  des  Deutschen  Reichs,  1905, 
pp.  321, 418, 602;  F.  Dinglinger,  Die  staatliche  und  kommnnaU  EvnkommenB- 
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an  examination  and  comparison  of  the  facts  of  taxation  in  the 
United  States  and  in  Europe,  will  it  be  possible  to  reach  any 
conclusions  that  may  lay  claim  to  scientific  precision.  Only 
such  conclusions,  arrived  at  through  such  a  method,  should 
be  made  the  basis  for  practical  reforms. 

This  then  is  the  program  of  the  present  series  of  chapters  on 
the  taxation  of  corporations.  The  great  importance  of  having 
all  the  facts  accurately  stated  leads  me  at  the  outset,  even  at 
the  risk  of  tediousness,  to  an  examination  of  the  history  and  of 
the  actual  conditions  of  such  taxation  in  the  United  States, 
while  the  theory  and  criticism  will  be  reserved  for  future  con- 
sideration.^ 

I.  Early  Taxation  of  Corporations 

During  the  first  two  decades  of  the  nineteenth  century,  banks 
and  insurance  companies  formed  the  chief  examples  of  corpora- 
tions, apart  from  the  numerous  turnpike  roads  and  toll  bridges. 
During  the  twenties  and  thirties  the  development  of  transpor- 
tation facilities  led  to  the  creation  of  many  canal  and  railway 
companies;  and  it  was  not  long  before  many  other  forms  of 
commercial  and  industrial  enterprise  followed  in  the  same 
path  of  incorporation.  The  early  tax  laws  made  no  mention 
of  corporations.  But  as  the  general  property  tax  was  in  vogue 
throughout  all  the  conmionwealths,  it  was  tacitly  assumed  that 
the  property  of  artificial  as  well  as  of  natural  persons  was  liable. 
Corporations  were  new  institutions  which  the  legislators  in 
happy-go-lucky  fashion,  tried  to  tax  under  existing  methods, 
whether  they  naturally  belonged  there  or  not.    Our  Solons  had 

besUuenmg  der  Aktiengesellschaften  in  Preussen  und  Baden,  Berlin,  1905; 
L.  Blum,  Die  steuerliche  AuentUzung  der  Aktiengesellschaften  in  Deulschland, 
Stuttgart,  1911;  £.  Steinitzer,  '^Zur  Besteuening  der  Aktiengesellschaften 
in  Oesterreich,"  in  Conrad's  Jahrbucher,  vol.  83  (1904),  p.  319;  W.  Ger- 
loff,  Die  KanUmale  Besteuerung  der  Aktiengesellschaften  in  der  Schweiz, 
Bern,  1906. 

In  French  we  may  mention  A.  Wahl,  Traiti  du  rSgime  fiscal  des  sociHis 
et  des  vaUure  mobUiires,  Paris,  1909;  H.  Truchy,  ''Les  valeurs  mobilidres  et 
les  projetfl  de  r6forme  fiscale,"  in  Revue  d'Sconomie  pclUique,  1909,  p.  763 
and  1910,  p.  31 

^  This  ch^ter,  as  well  as  the  two  immediately  following,  will  contain 
few  direct  references  to  the  laws  and  the  legal  decisions.  For  a  full  state- 
ment of  the  laws  as  they  existed  in  1890  the  reader  is  referred  to  the  notes 
in  the  original  articles  in  the  Political  Science  Quarterly ,  vol.  v.,  from  which 
the  present  ch^ters  are  adapted.  When  the  present  tense  is  used  in  the 
following  pages  it  refers  to  the  conditions  as  they  existed  in  1912. 
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neither  the  leisure  nor  the  inclination  to  make  a  more  careful 
study  of  the  subject. 

The  first  commonwealth  law  which  treated  of  the  taxation 
of  corporations  in  general  was  the  New  York  law  of  1823. 
This  provided  that  "all  incorporated  companies  receiving  a 
regular  income  from  the  employment  of  their  capital''  should 
be  considered  "persons"  liable  to  the  general  property  tax. 
They  were  required  to  make  returns  to  the  county  officers  of 
all  their  property  and  their  capital  stock,  paying  the  tax  them- 
selves and  deducting  it  from  the  dividends  of  stockholders. 
They  might,  however,  commute  the  tax  by  paying  to  the  treas- 
urers of  the  counties  where  they  transacted  business  ten  per 
cent  on  their  "dividends,  profits,  or  income,"  (which  the  legis- 
lator evidently  presumed  to  be  identical).  These  taxes  were 
paid  by  the  county  officers  to  the  state,  and  were  then  credited 
to  the  counties  in  proportion  to  the  amount  of  stock  held  within 
each  county,  after  deducting  the  state  tax. 

In  1825  and  again  in  1828  the  system  was  slightly  changed 
so  as  to  conform  more  closely  to  the  general  property  tax.  The 
tax  was  made  applicable  to  "all  monied  and  stock  corporations 
deriving  an  income  or  profit  from  their  capital  or  otherwise." 
The  real  estate  of  these  corporations  was  separately  taxed;  and 
in  addition,  they  paid  the  property  tax  on  their  capital  stock 
paid  in  or  secured  to  be  paid  in,  deducting  the  amount  paid 
for  real  estate  and  the  stock  belonging  to  the  state  and  to  lit<?r- 
ary  and  charitable  institutions.  Manufacturing  and  turnpike 
companies  paid  on  the  cash  value,  not  on  the  amount,  of  the 
capital  stock;  turnpike,  bridge  and  canal  companies,  whose 
"net  income"  did  not  exceed  five  per  cent  of  the  capital  stock 
paid  in,  were  exempted;  while  manufacturing  and  marine  in- 
surance companies  under  the  same  conditions  might  commute 
by  paying  five  per  cent  of  their  net  income.  It  is  thus  seen  that 
by  this  law  corporations  were  divided  into  different  classes, 
and  that  the  system  followed  was  the  general  property  tax, 
with  the  exceptions  that  if  a  corporation  had  no  profits  it  paid 
no  tax  on  its  stock,  and  that  certain  classes  might  conmiute  by 
pa3ring  an  income  tax  to  the  local  officials.  This  remained  the 
tax  system,  except  for  banks  and  for  foreign  insurance  com- 
panies, until  the  middle  of  the  century 

In  1853  the  total  exemption  of  non-profit-paying  corpora- 
tions was  abolished  and  all  companies  were  taxed  on  their 
loal  estate  and  on  their  capital  stock,  together  with  their  sur- 
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plus  profits  or  their  reserve  funds  in  excess  of  ten  per  cent  of  the 
capital,  with  the  same  deductions  as  above.  All  corporations, 
however,  whose  profits  did  not  equal  five  per  cent  on  the  capital 
stock  might  conmiute  by  paying  five  per  cent  on  their  "net 
annual  profits  or  clear  income."  It  seems  that  very  few  ever 
availed  themselves  of  this  doubtful  privilege,  and  accordingly 
in  1857,  the  law  was  again  changed.  The  principle  of  commu- 
tation was  abandoned;  and  since  there  was  no  distinction  be- 
tween profitable  and  unprofitable  companies,  so  far  as  personal 
property  was  concerned,  all  corporations  were  taxed  on  their 
realty  and  on  the  Actual  value  (not  the  amount)  of  their  capital 
stock  plus  the  surplus  profits  or  reserve  in  excess  of  ten  per  cent 
of  the  capital.  In  addition  to  the  previous  deductions  a  further 
abatement  was  made  for  the  capital  invested  in  taxable  shares 
of  other  companies.  The  remainder  was  then  taxed  in  the 
same  manner  as  the  other  personalty  and  realty  of  the  county. 
This  remained  the  law  of  New  York,  with  the  exception  of  some 
special  provisions  as  to  banks  and  insurance  companies,  until 
the  recent  changes  in  the  taxation  of  corporations.  These 
changes,  however,  affect  only  taxation  for  state  purposes,  leav- 
ing the  local  taxation  still  governed  by  the  provisions  of  the 
law  of  1857.  Foreign  corporations,  however,  are  taxable  for 
local  purposes,  under  a  law  of  1855,  on  all  sums  actually  in- 
vested in  the  state. 

It  appears,  then,  that  the  New  York  system  was  a  taxation 
of  the  real  and  personal  property  of  corporations  by  the  local 
assessors,  and  that  the  personal  property  was  virtually  defined 
as  the  capital  stock  not  invested  in  real  estate.  In  the  other 
commonwealths,  where  corporations  were  taxed  at  all  they 
were  included  in  the  general  property  tax;  and  most  of  the  laws 
lacked  even  such  provisions  as  those  of  the  New  York  statute 
in  reference  to  the  capital  stock.  A  typical  enactment  of  this 
kind  is  the  Connecticut  law  of  1826,  which  provided  simply 
that  the  personal  property  of  a  corporation  should  be  taxed  in 
the  place  where  its  principal  business  was  transacted.  In  Mas-' 
sachusetts,  on  the  other  hand,  where  the  first  general  law  ap- 
plicable to  manufacturing  corporations  was  passed  in  1832,  only 
the  real  estate  and  machinery  of  corporations  were  taxed.  In 
lieu  of  the  tax  on  personalty  there  was  substituted  the  property 
tax  on  the  corporate  shares  in  the  hands  of  individuals,  a  pro- 
portionate amount  being  deducted  from  each  for  the  part  of 
the  capital  stock  invested  in  machinery  and  in  real  estate.    In 
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the  other  commonwealths,  when  the  corporation  was  taxed,  the 
shares  in  the  hands  of  individuals  were  usually  exempt.  The 
only  state  which  from  the  very  outset  broke  with  the  principle 
of  the  general  property  tax  was  Pennsylvania,  whose  method 
we  shall  learn  a  little  farther  on. 

With  this  one  exception,  then,  the  early  principle  of  cor- 
porate taxation  was  the  assessment  of  all  real  and  personal 
property  by  the  local  officials;  corporations,  in  other  words, 
were  taxed  by  the  same  method  as  individuals.  This  primitive 
system  has  been  retained  up  to  the  present  day  by  many  com- 
monwealths for  almost  all  classes  of  corporations;  and  in  several 
states,  indeed,  the  constitutions  require  that  corporate  property 
be  taxed  in  the  same  manner  as  that  of  individuals.  The  prac- 
tical defects  of  such  a  system,  however,  have  led  to  numerous 
changes  in  many  of  the  progressive  states,  and  the  tendency 
is  everywhere  away  from  the  original  plan. 

In  a  previous  chapter  we  have  seen  that  the  shortcomings 
of  the  general  property  tax  were  five  in  number;  inequality 
of  assessment,  failure  to  reach  personalty,  incentive  to  dis- 
honesty, regressivity  and  double  taxation.  With  few  exceptions, 
these  objections  are  as  applicable  to  the  taxation  of  corporations 
as  to  that  of  individuals.  All  the  facts  here  to  be  recounted 
set  the  stamp  of  disapproval  upon  the  original  plan.  In  the 
words  of  a  celebrated  report  on  taxation,  this  method  of  assess- 
ing corporations  locally  on  their  general  property,  is  ''as  a 
system,  open  to  almost  every  conceivable  objection."  ^ 

II.  Development  of  the  CorporcUian  Tax 

As  a  result  of  these  practical  defects  many  commonwealths 
have  abandoned  in  part,  or  altogether,  the  taxation  of  corporate 
property  by  local  officials.  The  movement  away  from  this 
original  position  has  taken  three  directions:  (1)  the  property 
of  transportation  companies,  especially  railroads,  has  been  as- 
sessed separately  by  a  special  board  and  according  to  well- 
defined  rules;  (2)  certain  classes  of  corporations,  beginning  with 
banks  and  insurance  companies,  but  gradually  including  the  so- 

*  Taxation  of  Railroads  and  Railroad  Securities.  By  C.  F.  Adams,  Jr., 
W.  B.  Williams  and  J.  H.  Oberly,  a  Committee  appointed  at  a  Convention 
of  State  Railroad  Commissioners,  to  examine  into  and  report  the  methods 
of  Taxation  as  respects  Railroads  and  Railroad  Securities  now  in  use  in  the 
various  States  of  the  Union,  as  well  as  in  foreign  countries;  and  further  to 
report  a  plan  for  an  Equitable  and  Uniform  System  of  such  Taxation, 
New  York,  1880,  p.  8. 
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called  public-service  corporations  and  in  not  a  few  cases  other 
corporations,  have  been  taxed,  not  on  their  property,  but  on 
certain  elements  supposed  to  represent  roughly  their  taxable 
capacity;  (3)  all  corporations  in  general  have  been  taxed  by  a 
uniform  rule,  according  to  principles  varying  more  or  less  in 
the  different  conunonwealths. 

The  first  tendency  has  progressed  so  far  that  there  is  now  not 
a  single  commonwealth  which  applies,  for  both  state  and  local 
purposes,  the  primitive  method  of  the  general  property  tax, 
locally  assessed,  to  railroads.  In  1895  there  were  still  nine  such 
states,^  but  in  1912  Rhode  Island  formed  the  only  exception. 
In  that  year,  however,  Rhode  Island  supplemented  the  older 
system  by  a  different  method.  About  two-thirds  of  the  Ameri- 
can states  ^  have  broken  away  from  the  original  custom  so  far 
as  to  have  the  railroad  property  assessed  not  by  local  officials, 
but  by  a  state  board  known  under  various  names.'  The  tax,  it 
is  true,  is  usually  imposed  at  the  customary  rate  of  the  general 
property  tax,  but  many  of  the  difficulties  of  local  assessment  of 
property  have  been  obviated. 

In  a  few  states  the  departure  from  the  primitive  system  is 
only  very  slight.  Thus  in  Louisiana  although  by  the  constitu- 
tion of  1898  a  state  board  of  appraisers  assesses  the  property, 
corporate  real  estate  continues  to  be  taxed  at  the  locality  where 
situated  and  personal  property  at  the  domicile  of  the  corpora- 
tion. And  in  Texas,  wbile  the  comptroller  of  state  apportions 
the  rolling  stock  to  the  counties,  and  a  state  board  by  a  recent 

^  Louisiana,  New  Mexico,  Oklahoma,  Oregon,  Rhode  Island,  Tennessee, 
Texas,  Utah  and  Washington. 

*  Alahama,  Arizona,  Arkansas,  Colorado,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas;  Kentucky,  Louisiana,  Michigan,  Missouri, 
Montana,  Nebraska,  Nevada,  New  Hampshire,  New  Jersey,  New  Mexico, 
Oklahoma,  Oregon,  South  Carolina,  South  Dakota,  Tennessee,  Utah,  West 
Virginia,  Washington,  Wisconsin  and  Wyoming.  Mississippi,  Ohio,  North 
Carolina,  Texas  and  Virginia,  which  also  use  this  newer  method,  supplement 
it  by  special  taxes. 

'  It  is  called  the  board  of  railroad  assessors  in  Kansas,  Oklahoma  and 
Tennessee;  board  of  railroad  commissioners  in  Arkansas,  Kentucky  and 
Mississippi;  board  of  public  works  in  Virginia  and  West  Virginia;  board 
of  assessment  for  railroads  in  Alabama;  state  board  of  assessors  in  New 
Jersey;  board  of  appraisers  in  Louisiana;  corporation  commission  in  North 
Carolina;  state  executive  council  in  Iowa;  board  of  tax  commissioners  or 
board  of  state  tax  conmiissioners  in  Indiana  and  Oregon;  and  board  of 
equalization  in  all  the  remaining  states  except  Florida  (where  the  assess- 
ment is  put  in  the  hand  of  the  attorney  general,  comptroller  and  treasurer) 
and  Texas  (where  it  is  in  part  entrusted  to  the  comptroller). 
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law  apprj^ises  the  franchise,  the  real  estate  of  corporations  is 
still  assessed  in  the  old  way  by  local  officials.  In  most  of  the 
states,  however,  the  policy  of  centralization  of  assessment  has 
proceeded  much  farther.  In  some  of  the  states  which  practice 
this  so-called  ad  valorem  system,  the  state  board  assesses  the 
entire  property.  In  others  it  assesses  the  roadbed,  rolling  stock 
and  all  other  operative  property,  i.e.  property  actually  used 
for  purposes  of  operation,  leaving  the  remainder  of  the  prop- 
erty to  be  appraised  by  the  local  assessors.  In  still  others  the 
state  board  includes  over  and  above  the  tangible  property  the 
value  of  the  so-called  franchise.  As  soon  as  this  is  done,  how- 
ever, a  departure  is  made  from  the  principles  of  the  general  prop- 
erty tax.  For  although  an  individual  may  be  assessed  to  the 
property  tax  on  his  so-called  intangible  property,  an  attempt 
is  rarely,  if  ever,  made  to  assess  to  an  individual  the  good  will 
of  a  business.  Yet  a  corporate  franchise,  as  we  shall  see  later, 
is  in  a  certain  sense,  in  part  at  least  analogous  to  the  good  will 
of  a  business  and  its  value  as  a  piece  of  property  can  be  reached 
only  through  a  consideration  of  the  corporate  earnings.  In 
proportion,  however,  as  the  assessment  of  franchises  acquires 
greater  importance,  the  simpler  machinery  of  ad  valorem  assess- 
ment becomes  inappUcable,  and  this  method  of  taxation  really 
merges  into  the  one  to  be  discussed  below. 

In  not  a  few  of  the  states  which  levy  the  ad  valorem  tax  the 
so-called  unit  rule  is  followed.  The  first  provision  for  this  seems 
to  have  been  made  in  the  California  constitution  of  1879.  By 
this  is  meant  that  instead  of  the  property  of  the  corporation 
being  valued  piecemeal,  its  entire  value  is  appraised  as  a  unit. 
If  part  of  the  property  is  without  the  state  the  property  is 
none  the  less  valued  as  a  unit,  and' deductions  are  then  made 
to  compensate  for  that  part  of  the  property  which  is  deemed  to 
be  without  the  state.  In  the  case  of  railways  relative  mileage 
is  usually  taken  as  the  criterion.  The  same  rule  is  observed  as 
between  the  various  local  divisions  in  the  state,  the  property 
being  assessed  not  by  local  assessors  piecemeal  but  by  a  state 
board  as  a  unit.  The  existence  of  the  unit  rule  is  entirely  irre- 
spective of  the  particular  method  employed  to  reach  the  value 
of  the  entire  property.  Sometimes  only  the  realty  and  the 
tangible  personalty  of  the  corporation  are  added  together; 
sometimes  the  value  of  the  intangible  personalty  is  added;  some- 
times the  value  of  the  so-called  franchise  is  taken  into  account; 
sometimes  the  result  is  reached  by  ascertaining  the  value  of 
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the  capital  stock  or  again  of  the  stock  plus  the  bonds  and  either 
with  or  without  certain  deductions.  But  whatever  the  method 
of  ascertaining  the  value,  the  point  is  that  the  entire  value  of 
the  corporation  is  taken  as  a  unit. 

For  the  reason  mentioned  above,  as  well  as  for  others  to  be 
discussed  later,  this  first  reform  of  railroad  taxation  has  not  been 
completely  satisfactory.  As  a  consequence  a  number  of  im- 
portant conmionwealths — sixteen  in  all — have  wholly  or  par- 
tially abandoned  property  as  the  basis  of  assessment.^  The  *" 
methods  adopted  by  them  are  comprised  in  the  second  of  the 
three  tendencies. 

This  second  movement  away  from  the  property  tax  has  con- 
sisted in  subjecting  particular  classes  of  corporations  to  special 
taxes  on  other  elements  than  their  general  property.  It  will  be 
well  to  discuss  these  classes  in  order. 

1.  Banks 

The  direct  taxation  of  banks  dates  back  to  the  beginning  of 
the  nineteenth  century.  During  the  war  with  England  the 
federal  government  imposed  certain  stamp  duties  on  notes  issued 
or  discounted  by  banks.  But  this  law  of  1813  contained  a  fur- 
ther provision  permitting  the  banks  to  compound  for  the  duty 
by  paying  one  and  a  half  per  cent  on  the  amount  of  the  annual 
dividends. 

The  first  state  law  providing  for  a  direct  tax  on  banks  was  the 
Georgia  act  of  1805,  which  levied  a  tax  of  two  and  a  half  per 
cent  on  their  capital  stock  and  one-half  of  one  per  cent  on  their 
circulation.  New  Jersey  followed  in  1810,  with  a  tax  of  one 
and  a  half  per  cent  on  the  paid  up  capital  stock  of  specified 
banks.  The  first  Massachusetts  law  was  the  act  of  1812  which 
imposed  a  tax  of  one-half  of  one  per  cent  on  the  amount  of  their 
capital  stock.  A  more  important  law  was  the  Pennsylvania 
act  of  1814,  for  Pennsylvania  from  the  very  outset  assumed  an 

^  Of  these,  nine  states  use  only  the  new  method — Connecticut,  California, 
Delaware,  Maine,  Maryland,  Massachusetts,  Minnesota,  New  York  and 
Pennsylvania.  Vermont  uses  the  new  system  as  an  alternative  method. 
Mississippi,  Ohio,  North  Carolina,  Rhode  Island,  Texas  and  Virginia  im- 
pose similar  taxes  in  addition  to  the  ad  valorem  system.  Illinois  uses  the 
method  only  in  the  case  of  one  railroad.  Michigan,  Washington  and  Wis- 
coosin  at  one  time  employed  the  newer  method,  but  subsequently  reverted 
to  the  ad  valorem  system.  North  Dakota  at  one  time  employed  the  new 
method  as  an  alternative  system,  until  it  was  declared  unconstitutional. 
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attitude  diflferent  from  that  of  the  other  states.  According  to 
this  law,  banks  were  taxed  at  the  rate  of  six  per  cent  upon  their 
dividends  or  net  profits;  if  exempted  from  the  national  tax,  the 
rate  was  to  be  eight  per  cent.  In  1824  the  rate  was  definitely 
fixed  at  eight  per  cent,  and  a  few  years  later  the  principle  of 
graduated  taxation  was  introduced.  The  act  of  1835  imposed 
on  banks  of  issue  a  tax  on  dividends,  which  varied  from  eight 
to  eleven  per  cent  as  the  dividends  were  under  six  or  over  eight 
per  cent;  and  in  1840  banks  were  also  subjected  to  the  capital 
stock  tax  imposed  on  all  corporations.  In  1849  the  dividend 
tax  was  increased.  In  1850  a  tax  of  four  and  a  half  mills  on 
capital  stock  was  substituted  for  the  earlier  general  tax,  but  in 
1852  this  was  repealed  and  the  old  tax  reintroduced,  which  in 
1859  was  extended  to  banks  of  discount,  deposit  and  savings 
institutions.  In  1861  the  progressive  tax  on  dividends  was 
increased  so  as  to  vary  from  eight  per  cent  if  the  dividends 
were  six  per  cent,  up  to  thirty  if  the  dividends  were  twenty- 
five.  In  1866  a  tax  of  one  per  cent  was  imposed  on  capi- 
tal stock,  in  lieu  of  all  other  taxes  on  the  capital  stock  of 
banks,  and  after  some  minor  changes  the  whole  system  of 
taxing  banks  was  replaced  in  1889  by  the  method  to  be  ex- 
plained below. 

Ohio  and  Virginia  were  the  only  other  states  which  began, 
and  for  some  time  continued,  to  tax  banks  on  dividends,  although 
several  states,  like  Vermont,  in  chartering  special  banks  some- 
times inserted  a  provision  in  the  charter,  reserving  a  portion 
of  the  profits  or  dividends.  In  Ohio  a  tax  of  four  per  cent  on 
dividends  was  imposed  in  1815,  but  in  1816  the  general  banking 
law  obliged  the  banks  to  set  aside  profits  which  at  the  expira- 
tion of  the  charter  would  amount  to  four  per  cent  of  the  total 
stock.  In  1825  this  charge  was  commuted  into  a  tax  of  from 
two  to  four  per  cent  on  dividends,  and  in  1831  the  rate  was 
raised  to  five  per  cent.  In  1845  banks  were  required  to  pay, 
in  lieu  of  the  tax  on  dividends,  six  per  cent  on  the  profits,  de- 
ducting expenses  and  ascertained  losses.  Five  years  later  the 
taxation  of  profits  or  dividends  was  abolished,  and  the  banks 
were  henceforth  taxed  at  the  rate  of  the  general  property  tax 
on  the  amount  of  their  capital  stock  and  contingent  fimd.  In 
Virginia  the  dividends  tax  did  not  begin  imtil  1846,  when  the 
banks  were  required  to  pay  one  and  a  quarter  per  cent  on  divi- 
dends. This  rate  was  gradually  changed  until  during  the  Civil 
War  it  reached  seventeen  per  cent.    In  1870  a  new  system  was 
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introduced,  based  partly  on  capital  stock,  partly  on  income 
or  dividends  above  $1,500;  but  in  the  following  year  the  present 
method  was  adopted. 

While  Pennsylvania  and  Virginia  were  the  only  common- 
wealths to  retain  dividends  as  the  basis  of  taxation,  a  few  states 
taxed  banks  on  their  capital  stock.  Thus  'the  Massachusetts 
tax  of  1812,  changed  in  1828  to^  a  tax  of  one  per  cent  on  the 
amount  of  the  capital  stock  actually  paid  in,  remained  in  force 
practically  without  chafige  until  the.  Civil  War,  when  the  state 
banks  were  superseded  by  the  national  banks.  This  tax  was  in 
addition  to  that  levied  on  the  individual  stockholders  but, 
curiously  enough,  it  applied  only  to  the  chartered,  not  to  the 
free  banks.^  In  Louisiana  a  tax  was  imposed  in  1813  on  the 
"stock  in  trade"  of  all  banks;  and  in  Kentucky  a  tax  was  levied 
in  1818  on  the  capital  of  the  branches  of  the  Bank  of  the  United 
States.  In  other  states,  again,  a  special  tax  was  levied  only 
on  the  proportion  of  the  capital  stock  owned  by  non-residents, 
as  in  the  first  Connecticut  law  of  1830,  which  imposed  such  a 
tax  at  the  rate  of  one-third  of  one  per  cent.  In  most  of  the  com- 
monwealths, however,  the  special  state  taxation  of  capital  stock 
came  much  later,  since  the  principle  of  the  property  tax  pre- 
vailed. When  the  capital  stock  was  taxed  at  all,  it  was  simply 
as  representing  the  personal  property,  and  hence  it  was  taxable 
locally  at  the  general  rate  of  the  property  tax.  The  real  estate 
was  taxed  separately,  as  in  New  York, where  the  personal  prop- 
erty tax  was  levied  on  bank  stock  and  was  payable  by  the  cor- 
poration. According  to  the  law  of  1823,^  the  tax  was  assessed 
on  the  par  value  of  the  stock,  but  in  1847  the  basis  was  changed 
to  the  actual  market  value  of  the  stock,  without  deduction  for 
debts.  It  is  worthy  of  note  that  in  North  Carolina,  where  the 
taxation  of  capital  stock  did  not  come  until  1859,  the  rate  of 
the  tax  varied  with  the  dividends. 

Since  the  inception  of  the  national  banking  system  most 
of  the  commonwealths  have  again  changed  their  methods  of 
taxing  banks.  The  history  of  this  change  can  be  well  traced  in 
the  legislation  of  New  York.  According  to  the  laws  mentioned 
above,  banks  were  taxable  on  so  much  of  their  capital  stock 
as  represented  their  personal  property.    Under  these  acts  the 

*  For  a  discussion  of  this  point  see  W.  B.  Stevens,  The  Taxation  of  State 
Banks,    Boston,  1865. 

*One  of  the  earliest  discussions  of  the  bank  tax  is  to  be  found  in  S.  M. 
Hopldiis,  Speech  on  the  Subject  of  taxing  Bank  Stock.    Albany,  1822. 
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banks  claimed  exemption  for  that  part  of  their  capital  invested 
in  United  States  bonds;  but  their  claim  was  disallowed  by  the 
court  of  appeals,  on  the  ground  that  no  unfriendly  discrimina- 
tion was  thereby  shown  to  the  United  States  as  a  borrower.  In 
1862,  however,  the  national  government  provided  by  law  for 
the  total  exemption  from  state  taxation  of  all  stocks,  bonds 
and  other  securities  of  the  United  States.  The  court  of  appeals 
then  held  that  this  provision  applied  only  to  stock  and  bonds 
issued  after  the  date  of  the  law,  but  that  all  securities  issued 
prior  thereto  were  still  taxable,  according  to  the  state  statute. 
This  decision  was  reversed  by  the  federal  Supreme  Court,  which 
held  that  any  "stock  of  the  United  States  constituting  a  part 
or  the  whole  of  the  capital  stock  of  the  bank  is  not  subject  to 
state  taxation."  The  legislature  then  sought  to  evade  this 
decision  by  enacting  that  banks  should  be  taxable  "on  a  valua- 
tion equal  to  the  amount  of  their  capital  stock,"  with  similar 
deductions  and  exemptions  as  in  the  law  of  1857;  and  the  court 
of  appeals  pronounced  this  law  valid,  on  the  ground  that  the 
tax  was  on  capital  stock,  and  not  on  property.  This  decision 
was  in  turn  reversed  by  the  Supreme  Court,  which  held  the  tax 
to  be  levied  on  the  property  of  the  bank,  and  therefore  subject 
to  deduction  for  non-taxable  investments.  In  1864  the  na- 
tional banking  act  was  passed,  which  permitted  the  taxation 
of  national  bank  shares  in  the  hands  of  individuals,  but  not  at 
a  greater  rate  than  other  moneyed  capital.  This  gave  the  New 
^  York  legislature  the  desired  opportunity,  and  in  1865  it  enacted 
a  law  providing  that  all  shares  in  national  banks  should  be  in- 
cluded in  the  valuation  of  the  personal  property  of  individuals. 
The  court  of  appeals  held  this  to  be  valid.  It  must  be  remem- 
bered, however,  that  the  state  banks  were  still  taxed  on  their 
capital.  The  Supreme  Court  of  the  United  States  now  upheld 
the  principle  of  the  taxability  of  shares,  on  the  ground  that  a 
tax  on  the  shares  in  the  hands  of  individuals  was  not  a  tax 
on  the  capital  of  the  bank.  Nevertheless  it  reversed  the  New 
York  decision  on  a  minor  point,  namely,  that  since  the  capital 
of  state  banks  invested  in  national  securities  was  exempt,  a 
tax  on  the  capital  was  not  equivalent  to  a  tax  on  the  share- 
holders, and  hence  to  tax  state  banks  on  their  capital  and  share- 
holders of  national  l)anks  on  their  shares  constituted  a  dis- 
crimination against  national  banks.  This  decision  led  to  the 
New  York  law  of  1866,  which  abolished  the  taxation  of  bank 
capital  and  provided  for  the  taxation  of  shareholders  of  both 
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state  and  national  banks  in  the  same  way,  i.e.,  on  the  value  of 
the  shares,  with  deductions  for  the  capital  invested  in  real 
estate.  The  banks  were  no  longer  taxed  on  their  capital,  but 
w^ere  required  to  retain  the  dividends  from  the  stockholders 
until  the  tax  was  paid.  The  Supreme  Court  sustained  this  law, 
holding  that  no  deduction  should  be  made  from  the  value  of 
the  shares  for  any  part  of  the  bank's  capital  which  might  consist 
of  United  States  bonds.  Later  it  decided  the  state  tax  on  shares 
to  be  valid,  even  if  it  were  collected  from  the  banks.  The  ques- 
tion then  arose  whether  it  was  competent  for  the  shareholder 
to  deduct  the  value  of  his  debts,  as  was  the  case  in  the  taxation 
of  all  other  personal  property.  The  court  of  appeals  decided 
in  1867  in  the  negative,  holding  that  there  could  be  no  deduction 
of  debts  from  the  assessment  of  bank  shareholders.  This  case 
slumbered  for  thirteen  years;  but  in  1880  a  decision  involving 
this  precise  question  was  reversed  by  the  United  States  Su- 
preme Court  on  the  ground  that  "the  prohibition  against  the 
taxation  of  national  bank  shares  at  a  greater  rate  than  that 
imposed  upon  other  moneyed  capital  could  not  be  evaded  by 
the  assessment  of  equal  rates  of  taxation  upon  unequal  valua- 
tions." The  consequence  was  an  alteration  in  the  New  York 
law,  which  now  in  1880  permitted  the  same  deductions  as  in  all 
other  taxable  property  and  which  provided  for  the  assessment 
of  shares,  whether  owned  by  residents  or  non-residents,  at  the 
place  where  the  bank  was  located.^ 

The  result  of  this  development  was  that  bank  shareholders 
paid  a  large  proportion,  and  in  some  towns  the  greater  part,^ 
of  all  the  taxes  on  personal  property,  and  that  they  alone 
were  unable  to  evade  the  otherwise  so  laxly  executed  tax 
on  personalty.  A  later  attempt  of  the  banks  to  remedy 
this  obvious  inequality  was  frustrated  by  a  decision  of  the 
Supreme  Court  that  the  words  "moneyed  capital,"  in  the 
revised  statutes,  are  practically  confined  to  banks  and  pri- 
vate money  lenders,  and  that  the  imposition  of  a  lower  rate 

*  For  contemporary  views  see  The  Slate  and  National  Banks.  The  Ques- 
tion of  Taxation,  Albany,  1864;  Report  of  the  Committee  of  Bank  Officers  of 
the  City  of  New  York  in  relation  to  Bank  Taxation,  New  York,  1875;  T.  J. 
Hillhouse,  Taxation  of  Banks  of  the  State  of  New  York,  New  York,  1880; 
C.  P.  Williams,  The  National  Banks  and  State  Taxation,  New  York,  1887; 
[Seven]  Reports  of  the  American  Bankers*  Association  upon  Bank  Taxation, 
New  York,  1875-1889. 

*  In  Albany  the  banks  paid  fifty-eight  per  cent  of  all  taxes  on  personalty. 
New  York  State  Assessors'  Report,  1878,  p.  16. 
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• 

of  taxation  on  other  corporations  docs  not  invalidate  the  bank 
tax.^ 

The  system  of  taxing  banks  that  had  been  reached  in  New 
York  by  the  close  of  the  nineteenth  century  is  now  general 
throughout  the  United  States.  It  may  be  summed  up  as  the 
separate  taxation  of  the  real  estate  owned  by  the  bank  together 
with  a  tax  paid  by  the  bank  and  then  withheld  from  dividends,* 
levied  sometimes  by  local,  but  more  frequently  by  state,  offi- 
cials on  the  value  of  the  shares,  less  the  value  of  the  real  estate 
and  other  exempt  property.  In  only  a  few  states,  like  Maine, 
Maryland,  New  Hampshire,  New  Jersey,  Oregon,  Texas  and 
Vermont,  is  the  primitive  method  followed  of  attempting  to 
assess  the  shares  to  the  owner  where  they  reside;  and  even  in 
many  of  these  instances  an  exception  is  made  in  the  case  of 
national  banks  and  of  non-resident  stockholders,  when  the 
tax  is  assessed  to  the  bank  itself.  In  most  states  the  same 
method  is  applied  to  state  and  national  banks.  In  the  eyes 
of  the  law,  the  tax  although  assessed  at  the  bank,  is  generally 
considered  to  be  a  tax  on  the  shareholders,  advanced  by  the 
bank.  As  a  matter  of  fact  the  tax  is  in  most  cases  assessed  in 
the  name  of  the  shareholder,  and  has  even  been  declared  invalid 
if  the  law  does  not  grant  in  specific  terms  the  right  to  collect 
the  tax  again  from  the  shareholder.'  Practically,  of  course, 
it  is  not  a  tax  on  the  shareholders,  because  of  the  familiar  fact 
that  new  purchasers  of  bank  shares  will  escape  the  tax  through 
the  operation  of  the  principle  of  capitalization  of  taxation.* 

The  shares  are  generally  taken  up  at  market  or  book  value; 
but  in  some  cases  book  value  is  not  admitted  and  in  others,  arbi- 
trary methods  of  ascertaining  the  value  are  prescribed.  Thus  in 
New  Jersey  the  assessors  until  recently  added  the  capital  stock, 
surplus  and  undivided  profits;  deducted  the  value  of  the  non- 
taxable securities  and  of  the  real  estate;  and  then  divided  the  re- 
mainder by  the  number  of  shares.    The  result  was  an  assessment 

1  The  cases  in  their  order  are  as  follows:  23  N.  Y.  192;  26  N.  Y.  163;  2 
Black,  870;  2  Wall.  200;  33  N.  Y.  161;  People  vs.  Weaver,  3  Wall.  673;  4 
Wall.  244;  9  WaU.  353;  36  N.  Y.  59;  Van  Allen  vs.  Assessors,  100  U.  S.  539; 
Mercantile  National  Bank  vs.  New  York,  129  U.  S.  138. 

-The  Supreme  Court  has  repeatedly  held  that  the  tax  on  the  share- 
holder may  be  required  to  be  paid  by  the  corporation.  Aberdeen  Bank  vs. 
Chehalis  County,  166  U.  S.  440;  Merchants*  Bank  vs.  Pennsylvania,  167 
U.  S.  461;  Cleveland  Trust  Company  vs.  Lander,  184  U.  S.  111. 

*  Home  Savings  Bank  vs.  Des  Moines,  205  U.  S.  503. 

*  See  infrOf  chap,  viii,  sec.  vi. 
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which  is  in  few  cases  even  approximately  equal  to  either  the  mar- 
ket or  the  par  value.^  So  in  Idaho  by  a  law  of  1912  the  surplus 
and  imdivided  profits  are  added  to  the  face  value  of  the  shares 
and  the  amount  of  the  capital  invested  in  real  estate  is  then  de- 
ducted. In  some  cases  again^  where  it  is  customary  to  assess 
property  at  only  a  portion  of  its  real  value,  the  law  provides 
that  a  definite  percentage  of  the  market  value  of  the  shares  be 
put  into  the  assessment  list.  In  Iowa,  for  instance,  it  is  twenty 
per  cent;  in  Idaho  forty  per  cent. 

In  most  of  the  states,  even  where  the  assessment  of  bank 
shares  is  fixed  by  a  state  official,  the  proceeds  are  distributed 
to  the  localities  in  which  the  shareholders  reside.  Some  com- 
monwealths have  enacted  more  detailed  provisions  to  avoid  the 
confusion  arising  from  the  taxation  of  non-residents'  stock.  The 
Massachusetts  law,  for  example,  which  dates  from  1868,  pro- 
vides that  the  assessors  of  a  town  where  .a  national  bank  is 
located  shall  omit  from  the  town  valuation  all  shares  held  by 
non-residents,  and  that  the  taxes  paid  by  the  bank  on  these 
shares  shall  be  credited  to  the  state. 

The  system  sketched  above  is  the  one  generally  found  in  the 
United  States.  Since  the  commencement  of  the  twentieth 
centiuy,  however,  a  number  of  states  have  substituted  a  special 
corporation  tax  on  banks  at  a  fixed  or  fiat  rate,  in  lieu  of  the 
older  method.  Thus  in  New  York  the  law  of  1901,  as  amended 
in  1903,  provides  for  the  imposition  of  a  tax  of  one  per  cent  on 
the  value  of  the  bank  stock,  which  is  arrived  at  by  adding  to- 
gether the  capital  stock,  surplus  and  undivided  profits  and 
dividing  the  result  by  the  number  of  shares.  Owing  to  the 
lower  rate  there  is  no  deduction  for  the  value  of  the  real  estate, 
nor  is  the  shareholder  entitled  to  any  deduction  for  debts,  as 
is  the  case  in  the  general  property  tax.^  The  tax  is  payable  to 
the  county  officers  and  is  then  distributed  to  the  localities.  In 
California  a  similar  tax  of  one  per  cent  was  imposed  in  1910, 
with  the  difference  that  the  amount  of  the  real  estate  locally 
taxable  is  deducted,  and  that  the  tax  is  payable  to  the  state. 
The  California  tax  is  in  lieu  of  all  other  taxes  and  licenses, 
state  and  local,  except  the  local  tax  on  real  estate.  In  Connect- 
icut since  1901  the  banks  pay  to  the  state  a  tax  of  one  per  cent 

^  By  a  recent  decision  the  New  Jersey  method  has  been  altered  so  that 
the  mai^et  vahie  less  the  non-taxable  is  taken  for  assessment  purposes. 

•A  New  York  case  involving  the  right  to  deny  a  shareholder  deduction 
for  debt  is  now  [1912]  in  the  United  States  Supreme  Court. 
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on  the  market  value  of  the  shares,  less  the  amount  of  the  real 
estate,  but  the  tax  is  then  returned  to  the  towns  in  proportion 
to  their  shareholdings.  The  tax  on  non-resident  shares,  how- 
ever, goes  to  the  town  where  the  bank  is  located.  In  Penn- 
sylvania by  somewhat  earher  legislation  (namely,  the  laws  of 
1879  and  of  1881  as  amended  in  1889,  1891  and  1897)  the  banks 
may  pay  the  so-called  four  mills  tax  on  the  actual  value  of 
their  shares  or  a  ten  mills  tax  on  the  par  value  of  their  capital 
stock.  In  the  four  mills  tax  the  value  of  the  shares  is  ascer- 
tained by  adding  together  the  paid  in  capital,  surplus  and  un- 
divided profits  and  dividing  the  result  by  the  number  of  shares, 
whereupon  the  bank  is  exempted  from  the  state  tax  on  personal 
property  and  from  local  taxation  on  so  much  of  its  capital  and 
profits  as  is  not  invested  in  real  estate,  but  including  in  the 
exemption  any  bonds  or  mortgages  whether  of  individuals  or 
corporations  held  by  them.^  If,  however,  they  elect  to  pay  the 
ten  mills  tax  on  par  value  they  are  not  relieved  from  the  pay- 
ment of  the  tax  on  mortgages.  Accordingly,  virtually  all  the 
banks  choose  the  four  mills  tax.  National  banks  are  in  any 
case  exempt  from  the  state  tax  on  mortgages.  A  three  per  cent 
net  earnings  tax,  changed  in  1901  to  a  gross  earnings  tax,  applies 
only  to  unincorporated  banks  without  capital  stock.  In  Delaware 
there  is  a  tax  of  one-fifth  of  one  per  cent  on  the  book  value  of  the 
bank  shares,  paid  to  the  state  in  lieu  of  all  state  taxes  except 
franchise  taxes;  and  there  are  also  special  taxes  on  seven  of  the 
older  banks  in  the  state.  In  some  of  the  Southern  conmion- 
wealths,  as  North  Carolina  and  Florida,  we  find  in  addition  to 
the  tax  on  bank  shares  a  license  or  occupation  tax  fixed  accord- 
ing to  the  capital  or  the  business  transacted.  Again,  in  a  few- 
states,  especially  in  New  England  where  it  is  customary  to  tax 
the  deposits  of  savings  banks,  we  find  special  taxes  on  bank 
deposits  in  general.  So  in  Connecticut  bank  deposits  are  taxed 
in  the  same  way  as  savings  bank  deposits,  described  below;  and 
in  Maine  V^anking  companies  pay  one-half  of  one  per  cent  on 
average  amount  of  interest  on  time  deposits  and  deposits  bear- 
ing interest  of  three  per  cent  and  over,  deducting  the  value 
of  federal,  state  and  local  bonds.  In  Vermont  national  bank 
deposits  bearing  more  than  two  per  cent  interest  are  taxed  at 
a  special  rate  of  three-twentieths  of  one  per  cent. 

^  This  waa  decided  in  Commonwealth  vs.  Clairton  Steel  Co.,  222  Pa. 
293  (1898);  and  People's  Savings  Bank  vs.  Monongahela  Consolidated  C. 
and  C.  Co.,  29  Pa.  Superior  Ct.  153  (1908). 
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Finally  there  are  a  few  cases  of  special  taxation  on  foreign  ^ 
banks.  New  York,  for  instance,  levies  a  tax  of  five  per  cent  on 
the  interest  of  monej's  loaned  or  employed  within  the  state,  and 
Maine  taxes  the  branches  of  foreign  banks  at  the  rate  of  three- 
quarterS  of  one  per  cent  on  the  amount  of  business  transacted 
within  the  state.  California,  on  the  other  hand,  taxes  branches 
or  agencies  of  foreign  banks  on  their  capital  employed  within 
the  state  at  the  same  rate  as  domestic  banks;  while  some  states 
like  Idaho  tax  foreign  banks  at  the  ordinary  rate  on  the  general 
average  of  moneys  used. 

Since  the  advent  of  trust  companies,  the  bank  tax  has  fre- 
quently been  extended  to  them,  as  in  New  York,  In  other  states 
as  in  many  of  the  New  England  commonwealths,  loan  and  trust 
companies  are  taxed  like  savings  banks,  rather  than  like  banks 
in  general.  In  other  cases  again,  as  in  California,  the  same 
methods  apply  to  banks,  savings  banks,  and  loan  and  trust  com- 
panies. Occasionally  also,  as  in  Idaho,  surety  and  fidelity  com- 
panies are  included  in  the  system  of  bank  taxation. 

There  remains  the  subject  of  savings  banks.  These,  when 
incorporated,  as  is  usually  the  case  in  the  western  states,  are 
taxable  in  the  same  way  as  banks  proper.  This  is  true  also  in 
Pennsylvania,  even  when  they  are  not  incorporated,  for  in  that 
state  they  pay  the  same  special  taxes  as  banks  in  general.  In 
New  York  they  are  taxable  only  on  surplus.  In  New  England, 
however,  the  custom  is,  and  has  for  a  long  time  been,  to  tax 
savings  banks,  which  are  almost  always  unincorporated,  on  their 
deposits.  In  Massachusetts,  where  up  to  that  time,  the  deposits 
had  been  nominally  taxable  as  the  personal  property  of  the  in- 
dividual depositors,  the  new  system  came  into  use  in  1862;  in 
Vermont,  not  until  1878;  in  the  rest  of  New  England,  in  the  in- 
terval. The  rate  of  tax  is,  however,  in  every  case  far  below  that 
on  property  in  general;  ^  and  it  is  customary  to  allow  various  de- 
ductions. Thus  in  Massachusetts  the  rate  is  one-half  of  one  per 
cent  on  deposits,  less  the  amount  invested  in  taxable  real  estate, 
mortgages  and  state  bonds.  In  New  Hampshire  the  rate  is 
three-quarters  of  one  per  cent  on  deposits,  deducting  the  amount 
invested  in  real  estate,  mortgages  bearing  not  more  than  five 
per  cent  interest,  and  state  and  local  bonds.  In  the  case  of 
special  deposits,  however,  the  rate  is  one  per  cent.  In  Vermont 
there  is  a  tax  of  seven-tenths  of  one  per  cent  on  the  deposits  and 

*  Cf,  in  general  W.  G.  Abbott,  Objections  to  the  Taxation  of  Savings  Banks. 
New  York,  1880. 
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accumulations  less  the  amount  invested  in  real  estate  or  in  federal 
bonds  (if  not  more  than  ten  per  cent  of  the  assets),  and  excluding 
also  individual  deposits  over  $2,000,  provided  these  are  listed  to 
the  depositors  where  they  reside.^  In  Maine  a  tax  of  five-eighths 
of  one  per  cent  is  imposed  on  the  deposits,  reserve  f  imd  and  undi- 
vided profits,  with  deductions  for  the  assessed  value  of  real  estate, 
the  amount  invested  in  federal  bonds  or  in  shares  of  corporate 
stock  which  are  tax-free  to  stockholders  by  law,  and  deducting 
also  two-fifths  of  any  other  assets  which  are  invested  in  the  state. 
In  Connecticut  there  is  a  tax  of  one-quarter  of  one  per  cent  on 
deposits  exclusive  of  the  surplus  over  $50,000  and  over  the 
amount  invested  in  real  estate,  in  state  or  local  bonds  issued 
to  aid  railway  construction  or  in  the  stock  of  banks,  trust,  insur- 
ance, investment  and  bridge  companies.  In  Rhode  Island  the 
tax  is  at  the  rate  of  four-tenths  of  one  per  cent  on  deposits  and 
undivided  profits. 

Outside  of  New  England  the  tax  on  savings  banks  deposits 
is  found  only  in  Maryland  where  the  franchise  tax  on  savings 
banks  amounts  to  one-quarter  of  one  per  cent  on  the  deposits, 
three-fourths  of  the  tax  going  to  the  place  where  the  bank  is 
located,  and  one-fourth  going  to  the  state.  In  many  states 
outside  of  New  England,  however,  deposits  in  savings  banks 
are  nominally  taxable  to  the  owner  as  part  of  his  personal 
property.  In  New  York,  however,  such  deposits  are  exempt 
by  statute. 

In  the  matter  of  bank  taxation,  therefore,  we  are  beginning 
to  reach  uniformity,  with  the  exception  of  savings  banks 
in  the  New  England  states.  Two  points  are  especially  to  be 
emphasized  in  the  present  situation.  One  is  that  bank  taxa- 
tion has  been  comparatively  successful  in  proportion  as  we 
have  attempted  to  apply  to  the  property  tax  what  in  the  case 
of  the  income  tax  is  usually  called  the  stoppage-at-soiurce  system. 
That  is,  not  the  income  receiver,  or  in  this  case  not  the  owner  of 
the  property,  is  taxed,  but  the  corporation  which  pays  out  the  in- 
come or  which,  in  this  case,  represents  the  owner  of  the  property 
and  deducts  the  tax  from  the  income  of  the  property.  The  second 
point  is  that  the  uniformity  which  has  been  attained  has  been  to  a 
large  extent  imposed  upon  the  states  by  national  law.  Were  it 
not  for  the  existence  of  the  national  banks  and  the  provision  of 
the  national  banking  law  of  1864  as  to  equal  taxation,  men- 

^  Deposits  under  $2,000  are  exempt  from  any  taxation. 
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tioned  above,  the  system  of  taxation  of  banks  in  general  would 
probably  be  as  iittle  satisfactory  as  is  at  present  the  taxation 
of  other  intangible  property.  The  real  progress  that  has  been 
made  is  the  result  of  federal  pressure,  not  in  the  sense  of  de- 
ciding what  must  be  done,  as  in  Germany  or  Switzerland,  but 
in  the  sense  of  affirming  what  cannot  be  done.  The  mere  fact 
of  a  national  prohibition  has  sufficed  to  bring  order  into  the 
state  systems.  This  is  a  lesson  which  has  not  yet  been  learned 
in  most  of  the  other  corporation  taxes  with  which  we  shall 
have  to  deal. 

2.  Inmrance  Companies 

The  next  corporations  to  break  away  from  the  general  prop-  ^ 
erty  tax  were  the  insurance  companies.  At  first  only  foreign 
companies  ^  were  taxed.  The  earliest  law  was  that  of  1824  in 
New  York,  which  provided  that  foreign  fire  insurance  com- 
panies should  pay  ten  per  cent  on  all  premiums  for  property 
insured  within  the  state.  In  1829  the  law  was  extended  to 
foreign  marine  insurance  companies,  and  in  1837  the  rate  was 
reduced  to  two  per  cent.  Domestic  companies  were  taxable  on 
their  capital  stock,  like  all  other  corporations,  according  to  the 
general  law  of  1828.  Ohio  started  out  by  taxing  insurance 
companies  as  well  as  banks,  assessing  them  in  1830  four  per 
cent  on  their  dividends.  But  this  form  of  taxation  was  soon 
abandoned.  In  Pennsylvania,  where  domestic  companies  were 
included  in  the  general  law  of  1840,  foreign  insurance  com- 
panies were  not  specially  taxed  until  1849,  when  the  law  im- 
posed a  tax  of  one  per  cent  on  the  gross  premiums  of  foreign 
life  insurance  companies.  In  Maryland  the  custom  dates  from 
1839,  when  a  tax  of  two  per  cent  was  imposed  on  the  premiums 
received  by  the  agents  of  foreign  insurance  companies.  In 
Vermont  foreign  fire  insurance  companies  were  taxed  eight  per 
cent  on  their  premiums  in  1825;  but  the  law  was  repealed  five 
years  later.  In  Massachusetts  where  domestic  fire  and  marine  ^ 
insurance  companies  were  first  taxed  in  1862,  and  domestic  life 
insurance  companies  not  until  1880,  a  tax  on  foreign  companies 
was  first  levied  by  the  law  of  1832,  which  is  of  special  interest 

*  The  use  of  the  term  foreign  corporations  in  the  American  statutes  is 
confusing.  Generally  it  designates  companies  incorporated  in  another  of 
the  American  commonwealths.  In  only  a  few  cases  does  it  refer  to  non- 
American  states.  In  these  chapters  it  will  be  used  in  the  former  sense  unless 
otherwise  indicated. 
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as  the  prototype  of  what  is  known  in  several  of  our  common- 
wealths to-day  as  the  "reciprocal  acts.''  The  act  provided 
that  if  any  commonwealth  taxed  the  agents  of  Massachusetts 
insurance  companies,  the  insurance  companies  of  such  com- 
monwealth were  to  pay  one-half  of  one  per  cent  on  the  whole 
amount  insured  by  such  companies  in  Massachusetts.  At  pres- 
ent the  reciprocal  acts  go  somewhat  further  and  prescribe  that 
foreign  insurance  companies  are  to  be  taxed  at  the  same  rate 
(if  higher  than  the  home  rate)  that  is  imposed  on  home  in- 
surance companies  by  the  commonwealth  chartering  the  foreign 
company.  Such  reciprocal  acts  are  found  in  over  two-thirds  of 
the  American  states;  and  in  a  few  states  like  Connecticut,  Illi- 
nois and  New  Jersey  they  still  constitute  the  only  form  of 
taxation  of  foreign  insurance  companies.  The  Kansas  court 
calls  them  "an  appeal  for  comity,"  "a  demand  for  equality;'*  ^ 
but  in  reality  they  are  retaliatory,  rather  than  reciprocity, 
laws,^  and  are  even  so  called  in  some  of  the  states. 

This  premiums  tax  on  foreign  companies  was  gradually  ex- 
tended to  domestic  companies,  until  at  present  it  is  found  in 
almost  every  commonwealth,  only  a  few  of  the  Western  states 
clinging  to  the  original  custom  of  taxing  them  on  their  property. 
Occasionally  the  tax  is  known  as  an  insurance  license  or  an  in- 
surance fee.  In  some  of  the  Southern  states  the  companies 
must  pay  both  fees  and  taxes.  In  most  cases  the  laws  apply 
to  all  kinds  of  insurance  companies,  of  which  the  chief  examples 
are  fire  and  life  insurance  companies.  In  several  states  casualty 
companies  are  included  and  in  a  few  states  others  as  well  are 
specifically  mentioned,  such  as  plate  glass,  indemnity,  accident, 
surety,  fidelity  and  employers'  liability  companies  in  Florida; 
plate  glass  and  boiler  insurance  companies  in  North  Carolina; 
river,  security  and  indemnity  companies  in  Louisiana;  live 
stock,  plate  glass,  lightning  and  tornado  companies  in  Missis- 
sippi; storm  and  lightning  companies  in  Texas;  and  marine 
companies  in  quite  a  number  of  states.  The  taxes  are  in  gen- 
eral the  same  on  the  various  classes,  although  not  infrequently 
somewhat  lower  rates  are  imposed  on  Ufe  insurance,  and  es- 
pecially mutual  companies.  Yet  in  a  very  few  cases  the  reverse 
is  true.  Thus  in  Louisiana  the  graded  tax  rises  to  $4,500  in 
the  case  of  fire  insurance  companies,  but  to  $5,250  in  the  case  of 

1  Cf.  29  Kan.  672. 

*  Alabama  doclared  them  unconstitutional  for  this  reason;  60  Ala.  217. 
In  the  other  states  they  have  been  upheld. 
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life  insurance  companies;  and  in  Texas  life  insurance  companies 
may  be  taxed  up  to  3%  on  premiums,  other  companies  only  3^ 
of  1%.  These  are,  however,  exceptions  to  the  general  rule. 
Fire  and  life  insurance  companies,  again,  are  usually  taxed  not 
only  at  the  same  rate  but  in  the  same  manner.  Yet  exceptions 
to  this  rule  are  occasionally  found.  In  Pennsylvania,  for  in- 
stance where  fire  and  marine  companies  pay  three  mills  per 
dollar  of  capital  stock,  life  companies  (except  mutual)  pay  on 
gross  premiums.  In  New  Jersey  insm-ance  companies,  other 
than  life,  are  taxed  one  per  cent  on  premiums,  while  domestic 
life  insurance  companies  pay  one  per  cent  on  their  surplus  plus 
thirty-five  hundredths  of  one  per  cent  on  their  premiums;  but 
the  pajmients  from  the  foreign  companies  are  credited  to  the 
domestic  companies.  New  Jersey,  however,  is  one  of  the  very 
few  states  where  the  (net)  assets  of  domestic  life  insurance 
companies  are  in  addition  subject  to  local  taxation. 

On  the  other  hand,  it  is  customary  to  make  a  distinction  be-  / 
tween  domestic  and  foreign  companies.  In  nine  states  ^  domes- 
tic life  insurance  companies  are  not  taxed  at  all,  while  foreign 
companies  pay  on  gross  receipts  or,  as  in  Nevada,  are  subjected 
to  a  license  tax.  In  six  states,  domestic  life  insurance  companies 
are  taxed  at  a  lower  rate  than  foreign  companies — Alabama 
1%  as  against  2%,  Iowa  1%  as  against  2J4%,  Mississippi  2J4% 
as  against  2}/^%,  Pennsylvania  8  per  mill  as  against  2%,  South 
Dakota  2%  as  against  2J^%,  and  Tennessee  1J^%  as  against 
2J^%-  Yet  in  a  few  cases  the  situation  is  the  reverse.  Thus 
in  Maine  foreign  life  insurance  companies  pay  lj^%  on  gross 
receipts,  while  domestic  companies  pay  not  only  2%,  but  in 
addition  a  tax  on  surplus  after  deducting  the  value  of  the  real 
estate  owned  in  the  commonwealth.  So  in  Vermont  while  all 
insurance  companies  pay  2%  on  premiums,  domestic  life,  fire 
and  casualty  insurance  companies  pay  in  addition  1%  on  the 
surplus  above  the  necessary  reserve  of  4%,  although  ^ith  a 
deduction  for  the  real  estate  locally  taxed.  In  Wisconsin  foreign 
life  companies  pay  a  license  fee  of  $300,  but  domestic  com- 
panies are  subject  to  a  tax  on  gross  receipts.  Here,  however, 
as  in  not  a  few  of  the  other  states  the  retaliatory  law  is 
in  force.  In  some  states,  again,  like  Rhode  Island,  mutual  in- 
surance companies  are  taxed  at  a  lower  rate  than  others.  New 
York  takes  perhaps  the  palm  in  the  matter  of  complexity  of  rate 

*  Indiana,    Kansas,    Kentucky,    Maryland,    Nevada,    North    Dakota. 
Oklahoma,  South  Carolina  and  West  Virginia. 
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of  insurance  taxation.  Life  insurance  companies,  whether 
domestic  or  of  any  other  American  state,  pay  one  per  cent  on 
premiums,  while  life  insurance,  health  and  casualty  companies 
of  foreign  countries  pay  under  the  insurance  law  two  per  cent. 
On  the  other  hand,  while  domestic  fire  and  marine  insurance 
companies  pay  one  per  cent  on  premiums,  similar  companies  of 
other  American  states  pay  two  per  cent,  and  similar  companies 
of  foreign  countries  pay  one-half  of  one  per  cent  to  the  state 
treasurer  and  in  addition  two  per  cent  to  the  local  fire  depart- 
ment or  superintendent  of  insurance  respectively.  In  addition 
all  foreign  companies  are  subject  to  the  retaliatory  tax. 

In  some  states,  again,  foreign  and  domestic  companies  are 
taxed  on  a  dififerent  basis.  Thus  in  Delaware,  District  of  Colum- 
bia, Michigan,  Missouri,  Ohio  and  Oregon,  foreign  companies 
are  taxed  on  their  premium  receipts  while  domestic  companies 
are  taxed  on  either  surplus  or  net  premiums.  Finally  in  Con- 
necticut, Illinois  and  New  Jersey  foreign  life  companies  are 
taxed  only  by  reciprocal  laws,  while  domestic  companies  are 
taxed  either  on  assets  or  on  surplus. 

Although  the  premiums  tax  is  the  general  tax  we  find  not  a 
few  cases  where  the  tax  is  based  on  a  different  element.  Some 
of  the  Southern  states  impose  license  or  privilege  taxes  of  a 
fixed  amount,  frequently  in  addition  to  the  tax  on  premiums. 
In  North  Carolina  insurance  companies  pay  licenses  from  ten 
to  two  hundred  and  fifty  dollars  together  with  a  tax  of  2^% 
on  gross  receipts;  in  Florida  from  fifty  to  two  hundred  dollars 
together  with  a  tax  of  2%  on  gross  receipts.  In  Mississippi 
they  pay  both  fixed  licenses  and  taxes  on  premiums,  but  the 
latter  tax  is  not  imposed  when  the  ad  valorem  tax  is  levied.  In 
Louisiana  life  and  accident  insurance  companies  pay  a  fixed 
license  tax  based  on  gross  premiums,  divided  into  69  classes,  the 
tax  being  graded  from  $150  to  $5,250.  In  Illinois,  Michigan, 
Missouri  and  Ohio,  the  tax  on  domestic  life  insurance  compan- 
ies is  imposed  on  surplus.  In  Connecticut  the  tax  is  imposed  on 
assets  at  the  rate  of  3^  of  1%.  In  Wisconsin  the  tax  on  domes- 
tic life  companies  is  at  the  rate  of  3%  on  gross  income  excepting 
that  derived  from  the  rents  of  real  estate,  and  excepting  also 
premiums  collected  outside  of  the  state  on  policies  held  by  non- 
residents. 

Other  states  combine  various  taxes.  Thus  Maine  levies  on 
domestic  life  insurance  companies  a  tax  of  2%  on  gross  receipts 
in  addition  to  a  tax  of  J^  of  1%  on  surplus  after  deducting  the 
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value  of  the  real  estate  owned  within  the  commonwealth.  Mas- 
sachusetts imposes  on  life  insurance  companies  a  tax  of  2J^ 
mills  on  each  dollar  of  insurance,  as  compensation  for  the  state 
valuation  of  policies  and  an  excise  tax  of  34  of  1%  on  the  net 
value  of  all  policies  in  force.  Other  domestic  insurance  com- 
panies, including  fire,  marine,  and  real  estate  title  companies, 
pay  an  excise  tax  of  one  per  cent  on  premiums  and  assessments; 
while  foreign  companies  pay  two  per  cent,  or  as  much  more  as 
is  necessary  according  to  the  retaliatory  law — which  law  ap- 
plies also  to  Ufe  insurance  companies.  Non-American  com- 
panies pay  four  per  cent  on  premiums  (or  two  per  cent  if  there 
is  a  guarantee  fund  of  $200,000),  while  non-American  accident, 
fidelity  and  guarantee  companies  pay  two  per  cent.  It  need 
scarcely  be  added  that  when  the  reciprocal  law  is  in  force,  as  in 
New  York  and  Massachusetts,  there  is  a  highly  diversified 
system  of  insurance  taxation. 

The  tax  on  premiums  is  generally  levied  on  gross  premiums 
or  gross  receipts.  In  only  a  few  states,  as  in  Montana,  Nebraska, 
New  Mexico  and  Oklahoma  is  the  tax  levied  on  net  receipts. 
In  Illinois,  however,  the  net  receipts  of  foreign  insurance  com- 
panies are  entered  as  personal  property,  and  are  included  in 
the  general  property  tax;  whereupon  the  companies  are  then 
free  of  all  local  taxes,  except  for  the  benefit  of  the  fire  depart- 
ments which  may  impose  a  tax  not  exceeding  two  per  cent  on 
gross  receipts.  In  many  states  where  the  tax  is  imposed  on 
gross  premiums  certain  deductions  are  made.  Thus  in  the 
case  of  fire  companies  return  premiums  and  reinsurance  pre- 
miums are  deducted  in  eleven  states,^  and  losses  and  return  pre- 
miums in  a  few  others.  In  the  case  of  life  insurance  companies 
the  deductions  are  more  diversified.  In  Indiana  losses  are  de- 
ducted; in  Oklahoma,  South  Carolina,  Vermont  and  Washington 
dividends  are  deducted;  in  Idaho  losses  and  dividends;  in 
Arkansas  losses  and  commissions;  in  Maine  dividends  to  domes- 
tic policy  holders  only;  in  Mississippi  death  claims,  matured 
endowments  and  cash  dividends  paid  under  contracts  in  the 
state;  in  Iowa  losses,  matured  endowments,  dividends,  increase 
in  reserve  and  amounts  paid  in  cancelled  policies;  and  in  Utah 
the  property  tax  paid  on  any  real  or  personal  property.  More- 
over, it  has  been  decided  in  many  states  including  Kentucky, 
Louisiana,   Minnesota,   Nebraska,   New   York,   Pennsylvania 

*  Georgia,  Kentucky,  Maine,  Michigan,  New  Hampshire,  Ohio,  Penn- 
sylvania, Rhode  Island,  Vermont,  Virginia  and  Wisconsin. 
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and  Tennessee,  either  by  the  courts  or  by  the  administrative 
authorities,  that  the  words  ** gross  premiums''  or  "premiums 
received"  do  not  mean  the  premiums  stipulated  for,  but  that 
the  so-called  rebates  or  dividends  paid  to  policy  holders  should 
be  deducted,  as  they  diminish  to  that  extent  the  premiums  ac- 
tually received  by  the  companies.^ 

The  rates  of  taxation  are  now  exceedingly  varied,  being  from 
3^  of  1%  to  3%  in  the  case  of  life  insurance  companies,  and 
from  3^  of  1%  to  33^%  in  the  case  of  fire  insurance  and  other 
companies.  In  the  case  of  life  insurance  companies  the  rates 
have  tended  to  increase  during  the  past  few  decades.  Toward 
the  middle  of  the  eighties  of  the  last  century  the  average  rate 
in  all  the  states  was  a  little  over  one  per  cent  on  gross  premiums. 
By  1892  the  average  had  risen  to  one  and  a  half  per  cent.  By 
the  end  of  the  century  it  was  over  two  per  cent,  and  at  present 
it  is  still  higher — about  2.08  per  cent.^  It  must  be  remem- 
bered further  that  insurance  companies  are  in  almost  all  cases 
also  taxable  locally  for  their  real  estate,  and  that  six  states, 
chiefly  in  the  south,  permit  the  counties  or  municipalities  or 
both  to  levy  additional  taxes  on  premiums;^  while  not  a  few 
of  the  Southern  states  like  Florida  levy  in  addition  fixed  licenses, 
state  or  local  or  both. 

The  growing  burdens  on  life  insurance  have  led  in  recent 
years  to  a  discussion  as  to  their  propriety.  In  view  of  this  and 
of  the  further  fact  that  life  insurance  companies  differ  in  im- 
portant respects  from  the  other  corporations  treated  in  these 
chapters  we  shall  depart  from  the  general  order  of  treatment 
and  discuss  briefly  in  this  place  the  principle  involved. 

On  the  one  hand  it  is  claimed  that  life  insurance  companies, 
or  at  least  mutual  life  insurance  companies,  should  not  be 
taxed  at  all.  For  such  companies  it  is  said,  are  not  profit- 
making  organizations.  A  tax  on  them  is  really  a  tax  on  the  pol- 
icy holders,  and  thus  in  effect  a  tax  on  thrift  and  foresight, 
constituting  an  interference  with  a  socially  most  conmiendable 

1  A  full  account  of  the  law  and  practice  on  this  point  will  be  found  in  the 
Memorandum  on  IrU£rpretaiion  of  Sees,  65  and  73  of  Chap,  77 y  Acts  of  1907 
of  the  Stale  of  West  Viriqinia  relating  to  the  Tax  on  the  Premiums  of  Life 
Insurance  Companies.  By  Alfred  Hurrell,  Attorney  of  the  Association  of 
Life  Insurance  Presidents.    [1910.] 

*  Cf.  J.  F.  Dryden,  Taxation  of  Life  Insurance  Companies  in  the  United 
States.    An  Address,  New  York,  1908,  pp.  1 1-12 

'  These  are  Alabama,  Georgia,  Kentucky,  Montana,  South  Carolina 
and  Virginia. 
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and  beneficent  practice.^  Other  writers  do  not  go  quite  so  far 
as  this,  but  make  a  plea  for  great  leniency  of  treatment  and 
suggest  that  a  tax  be  imposed  in  the  nature  of  a  license  fee  for 
the  privilege  of  doing  business,  the  amount  of  the  tax  to  be 
restricted  to  a  sum  just  sufficient  to  cover  the  necessary  cost  of 
supervision.  For  Ufe  insurance  companies,  according  to  these 
authors,  enjoy  no  special  privilege,  but  constitute  primarily  a 
means  of  co-operation  to  distribute  the  cost  of  providing  for 
dependent  widows  and  children  and  of  saving  a  fund  for  old 
age.^ 

To  this  view,  however,  several  objections  may  be  urged. 
In  the  first  place,  modem  life  insurance  companies  are  often 
utilized,  in  part  at  least,  to  afford  a  safe  means  of  investment 
as  well  as  insurance  against  death.  Why,  it  may  be  asked, 
should  such  investments  be  treated  more  tenderly  than  others. 
But,  secondly,  there  is  a  broader  ground  for  dissent  from  the 
claim  for  great  leniency.  The  demand  that  the  amount  of  the 
tax  should  be  put  in  some  relation  to  the  cost  of  supervision  is 
untenable  because  the  modern  basis  of  taxation,  as  we  know, 
is  not  benefits  received  or  the  cost  of  the  advantage  conferred, 
but  ability  to  pay.  While  it  is  indeed  true  that  public-service 
corporations  which  enjoy  special  privileges  may  reasonably  be 
asked  to  pay  a  special  tax  because  these  privileges  enhance 

*  The  fullest  statement  of  this  position  will  be  found  in  Willard  Morrill, 
Taxation  of  Life  Insurance  Companies.  Argument  before  the  Wisconsin  Tax 
Commission  at  Madison^  Oct.  2y  1900,  esp.  pp.  3-11,  41.  See  also  a  mono- 
graph bearing  the  same  title  by  Charies  E.  Dyer,  giving  the  argument  sub- 
mitted on  Oct.  23d,  1900.  For  a  more  recent  statement  see  Robert  Lynn 
Cox,  The  Impropriety  of  taxing  Returns  to  Life  Insurance  Policy  IlolderSf 
Boston,  1909,  pp.  5-6.  Cf.  the  addresses  at  the  Tax  Conference  held  in 
New  York  in  Dec.,  1908,  under  the  auspices  of  the  Association  of  Life  In- 
surance Presidents;  and  the  Proceedings  of  the  Annual  Meetings  of  the 
Association  [six  to  1912]. 

*  This  view  is  emphasized  in  the  "Report  of  the  Committee  on  Uniform 
Insurance  Taxation"  in  the  Addresses  and  Proceedings  of  the  Fourth  Confer- 
ence of  the  International  Tax  Association,  Columbus,  1911,  pp.  291-294. 
A  plea  for  leniency  is  also  made  by  S.  S.  Huebner,  "The  Taxation  of  Life 
and  Plre  Insurance  Companies"  in  ibid..  First  Conference,  New  York,  1908, 
p.  595.  Cf.  also  Injustice  and  Inequality  of  Life  hisurance  Taxation.  Re- 
port of  Committee  adopted  by  National  Convention  of  Insurance  Commis- 
sioners at  Detroit  on  August  24,  1908;  E.  E.  Rittcnhouse,  Taxation  of 
Insurance  Premiums,  An  Address,  Atlantic  City,  1908;  J.  A.  De  Boer,  Tax- 
ation of  Level  Premium  Life  Insurance,  1909;  and  the  chapters  devoted  to 
taxation  in  F.  L.  Hoffmann,  Insurance  Science  and  Economics,  New  York, 
1911. 
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their  ability  to  contribute  to  the  common  burdens,  the  absence 
of  special  privilege  does  not  justify  exemption  or  remission  from 
ordinary  taxation,  whether  in  the  case  of  corporations  or  in 
that  of  individuals.  Moreover,  the  mere  fact  that  the  property 
or  the  income  on  which  the  tax  is  imposed  is  the  result  of  thrift 
or  foresight  cannot  be  regarded  as  constituting  a  valid  objec- 
tion. As  long  as  the  general  test  of  ability  to  pay  is  found  in 
property,  as  in  the  United  States,  or  in  income,  as  in  Europe, 
it  is  impracticable  to  avoid  the  taxation  of  thrift  or  of  any  of 
the  other  qualities  which  are  responsible  for  the  accumulation 
of  capital  or  the  enjoyment  of  income.  For  all  capital  is  the 
result  of  saving.  To  abandon  the  taxation  of  life  insurance 
savings  would  logically  lead  to  the  abandonment  of  all  taxes  on 
savings  in  general,  and  that  would  be  tantamount  to  the  taxa- 
tion of  expenditm-e  which,  as  we  know,^  represents  a  bygone 
stage  in  the  evolution  of  fiscal  policy.    As  it  has  been  well  put: 

"This  system  of  taxing  savings  and  accumulated  wealth  has  been 
deliberately  adopted  and  will  not  be  abandoned.  The  civilized  nations 
of  the  world  have  committed  themselves  to  the  general  policy  of  levy- 
ing taxes,  so  far  as  possible,  in  proportion  to  ability,  not  disability; 
according  to  strength,  not  weakness;  and  as  the  thrifty  man  is  usually 
the  able  and  the  strong  man,  he  will  continue  to  pay  most  of  the  taxes. 
One  of  the  incidental  disadvantages  of  this  ability  principle  is  the  fact 
that  it  does  to  a  degree  tend  to  discourage  thrift.  But  you  cannot  build 
a  system  on  incidentals.  The  proposal  to  build  a  system  of  taxation 
on  sumptuary  principles — penalizing  waste  and  thriftlessness,  reward- 
ing thrift  and  industry — ^has  been  repeatedly  made  in  the  i>ast  and 
deliberately  rejected.  It  is  impracticable,  for  one  thing,  because  the 
more  it  succeeds,  the  less  revenue  it  yields."  * 

On  the  other  hand,  it  is  equally  true  that  life  insurance  com- 
panies should  not  be  subjected  to  an  exceptionally  high  rate 
of  taxation.  Owing  to  the  ease  with  which  they  can  be  reached, 
it  has  become  customary  in  the  United  States  to  put  them 
almost  on  a  plane  with  public-service  corporations,  and  vir- 
tually to  tax  the  capital  invested  in  insurance  policies  at  a 

^  Cf.  supra,  pp.  8-10. 

*  T.  S.  Adams,  Some  Obstacles  which  delay  the  Reform  of  Life  Insurance 
Taxation.  An  Address  ddivired  at  the  Fourth  Annual  Meeting  of  the  Assoda^ 
Hon  of  Life  Insurance  Presidents,  Chicago,  1910,  pp.  6-7  of  reprint.  Cf. 
also  Lester  F.  Zartman,  Int^stments  of  Life  Insurance  Companies^  New 
York,  1006,  and  the  siime  author's  Necessity  for  Reform  in  Life  Insurance 
Taxation,  An  Address  delivered  at  the  second  Annual  Meeting  of  the  Associa- 
lion  of  Life  Insurance  Presidents^  New  York  1908,  pp.  3-5  of  reprint. 
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considerably  higher  rate  than  other  intangible  property,  most 
of  which  in  fact  practically  escapes  taxation.  Not  only  are 
life  insurance  investments  taxed  more  severely  than  others, 
but  life  insurance  companies  in  the  United  States  are  taxed  at 
a  higher  rate  than  anywhere  else  in  the  civilized  world.^ 

Moreover,  the  Ufe  insurance  companies  have  undoubtedly 
a  just  ground  of  complaint  in  the  heterogeneity  of  burdens 
to  which  they  are  subjected.^  The  evils  of  unequal  and  double 
taxation,  which  as  we  have  seen  above  ^  are  great  enough  in 
general  in  the  United  States,  are  accentuated  in  this  case  by 
the  remarkable  decision  of  the  Supreme  Court  that  the  busi- 
ness of  Ufe  insurance  does  not  constitute  commerce  and  is 
therefore  not  subject  to  the  restrictions  governing  the  state 
taxation  of  inter-state  commerce. 

When  we  come  to  the  question  as  to  the  basis  on  which  life 
insurance  companies  should  be  taxed,  it  is  not  altogether  easy 
to  reach  a  decision.  Some  authorities  recommend  the  taxation 
of  assets  or  of  the  income  from  assets.^  This  is,  however,  im- 
practicable in  most  of  the  conmionwealths  because  a  large 
part  of  the  insurance  is  written  by  foreign  companies  whose 
assets  it  is  impossible  to  reach.  It  is  largely  for  this  reason 
that  most  of  the  states  have  had  recourse  to  the  taxation  of 
gross  premium  receipts  within  the  state.  In  principle,  how- 
ever, this  is  open  to  serious  objection,  for  very  much  the 
same  reason  that  taxes  on  gross  receipts  in  general  are  lackmg 
in  equity.^ 

Jn  addition  to  this  general  objection  it  may  be  observed 
that  a  system  of  taxation  of  premium  receipts  is  not  especially 
well  suited,  in  theory  at  least,  to  a  community  which  still  con- 
tinues to  tax  property  as  such.  For  premium  receipts  bear 
comparatively  Uttle  relation  to  assets.     Companies  carrying 

*  In  Germany,  for  instance,  with  an  annual  premium  income  of  over 
120  million  doUars,  life  insurance  companies  paid  in  taxes  of  all  kinds  in 
1907  only  about  $300,000,  or  less  than  one-quarter  of  one  per  cent  of  the 
premium  income  as  over  against  the  two  per  cent  and  more,  which  is  the 
average  in  America.  Cf.  J.  F.  Dryden,  Taxation  of  Life  Insurance  Com- 
panies in  the  United  StaieSy  1908,  p.  10. 

*  Cf.  W.  J.  Graham,  Life  Insurance  Taxation.  An  Address  before  the  North 
Dakota  Tax  AssodaHon.    Grand  Forks  [1910]. 

*  SuprOj  chap.  iv. 

*  This  is  the  view  of  the  Wisconsin  Tax  Commission  in  its  Report  for 
1911,  and  is  also  upheld  by  G.  H.  Noyes,  Life  Insurance  Taxation.  Report 
and  Bill  of  the  Wisconsin  Tax  CotnTnission^  uxUh  other  Facts  (1911). 

*  Infra,  chap,  vii,  sec.  ii. 
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large  amounts  of  so-called  industrial  insurance  collect  much 
larger  amounts  in  premiums  in  proportion  to  reserve  assets 
required  to  meet  the  obUgation  of  those  contracts  than  in  the 
case  of  the  usual  type  of  policy.  The  same  disproportion  is 
to  be  found  in  companies  which  have  a  large  amount  of  paid-up 
and  well-matured  policies  in  force  as  compared  with  other 
companies.^ 

If  premium  receipts  at  all  are  nevertheless  utilized,  it  should 
be  as  far  as  possible  net,  rather  than  gross,  premiums  on 
which  the  tax  is  imposed.  That  is  to  say,  the  companies 
should  be  permitted  to  deduct  from  the  gross  premium  receipts 
all  moneys  paid  back  during  the  year  by  way  of  death  losses, 
surrender  values,  endowments,  etc,,  as  well  as  for.  expenses  of 
the  local  agency  organizations.^  In  this  way  we  should  at 
least  get  a  little  closer  to  the  relative  taxable  ability  of  the 
various  companies.  It  is,  however,  not  likely  that  any  im- 
mediate change  will  be  made  in  the  policy  of  the  American 
commonwealths,  which  are  predisposed  to  the  simpler  ad- 
ministrative methods  and  which  naturally  prefer  ease  and 
certainty  of  assessment  to  the  more  ideal  ends  of  abstract 
justice.  As  long  as  this  feeling  prevails,  perhaps  the  most  prac- 
ticable plan  still  remains  that  of  a  fairly  low,  but  uniform  tax 
on  gross  receipts.  But  this,  it  must  not  be  forgotten,  is  only  a 
relatively  satisfactory  solution. 

3.  Railroads 

(a)  History 

A  complete  history  of  the  development  of  railway  taxation 
would  occupy  an  entire  book.  It  will  be  possible  here  to  say 
only  a  few  words  about  some  of  the  typical  commonwealths.* 

*  Cf.  George  Curtis,  Jr.,  Life  Insurance  Taxation,  An  Address,  1911.  This 
is  incorporated  with  a  few  changes,  in  the  Report  of  the  Wisconsin  Tax 
Commission  for  1910,  chap.  5. 

*  This  suggestion  is  forcibly  urged  by  Robert  Lynn  Cox,  Taxation  of  Life 
Insurance  in  the  United  States,  A  Reprint  from  the  Addresses  and  Proceedings 
of  the  Second  International  Conference  on  State  and  Local  Taxation,  Colum- 
bus, 1908,  pp.  14-15. 

*  There  is  no  general  history  of  railway  taxation  in  the  United  States. 
For  the  period  from  1890  to  1902,  however,  we  now  have  the  admirable 
compilation  by  the  Interstate  Commerce  Commission  entitled  RaUxcays  in 
the  United  Statej<  in  1902.  A  Twenty-tivo  Year  Reinew  of  Railioay  Operations; 
a  Forty-Year  Review  of  Changes  in  Freight  Tariffs;  a  Fifteen-Year  Review  of 
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In  Pennsylvania,  railroads  were  included  in  the  general  tax 
law  of  1840,  and  were  assessed  on  their  personalty  and  on  their 
dividends.  In  1844  the  tax  on  personalty  was  abandoned,  but 
the  general  corporation  tax  on  capital  and  dividends  continued 
with  some  modifications.  In  1861  a  special  tonnage  tax  was 
levied  on  transportation  companies  at  the  rate  of  two,  three 
and  five  cents  per  ton  of  freight  carried,  and  an  additional  tax  of 
three-quarters  of  one  per'  cent  was  laid  on  their  gross  receipts. 
The  former  was  declared  unconstitutional  by  the  federal  courts, 
and  as  a  result,  by  the  act  of  1874,  both  the  tonnage  tax  and  the 
gross  receipts  tax  were  abandoned.  For  the  old  tonnage  tax 
there  was  now  substituted  a  tax  of  three  cents  a  ton  on  the 
number  of  tons  of  coal  mined  or  purchased  by  the  companies 
engaged  in  mining,  purchasing  or  selling  coal.  This  tax,  however, 
ceased  in  1881,  after  having  been  declared  unconstitutional, 
because  it  applied  to  interstate  tonnage,  notwithstanding  the 
faet  that  it  was  a  tax  on  franchise,  and  not  on  business.  In 
1877  the  gross  earnings  tax  was  reimposed  at  the  rate  of  eight- 
tenths  of  one  per  cent  and  with  slight  amendments  in  1879  and 
1889  is  still  in  force.  In  1879  a  law  was  passed  imposing  a  tax 
on  the  capital  stock  of  corporations  in  general,  whic]i  with  some 
amendments  is  in  force  to-day.^  In  the  meantime  railroads  were 
subjected  to  the  tax  on  loans  which  was  first  imposed  in  1864. 
In  1868  an  attempt  was  made  to  extend  this  tax  to  securities 
held  by  non-residents,  but  the  act  was  declared  unconstitutional, 
as  was  a  later  act  of  a  similar  nature  in  1881.  It  was  not  until 
1885  that  an  eflfective  tax  on  corporate  loans,  now  in  force,  was 
introduced. 

In  New  York,  railroads  were  subject  to  the  general  property 

tax  until  1880,  when  a  law  was  enacted  substituting  for  state 

purposes  a  tax  on  the  capital  stock  of  corporations  in  general, 

which  will  be  discussed  later  in  detail  ^  and  which  with  some 

modifications  is  still  in  force.    In  1881  an  additional  annual 

"franchise  tax"  was  imposed  at  the  rate  of  one-half  of  one  per 

cent  on  the  gross  earnings  of  all  transportation  and  transmission 

companies.    In  1886  the  organization  tax  was  imposed  on  all 

Federal  Railway  Regylation;  a  Twelve-Year  Review  of  State  Railway  Regula- 
tion; and  a  Twdve-Year  Review  of  State  Railway  Taxation.  Part  V.  State 
Taxation  of  Railways  and  other  Transportation  Agencies.  Prepared  by  the 
Statistician  to  the  Commission,  WaahiAgton,  1903.  This  is  a  folio  volume 
of  462  pages. 

»  Cf.  infra,  p.  197. 

*  Infra,  pp.  200  et  tig. 
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corporations  in  general  and  in  1895  the  license  tax  on  foreign 
corporations.  Finally  in  1899  the  special  franchise  tax,  to  be 
explained  later,  was  introduced.  All  these  laws  are,  with  some 
modifications  still  in  force. 

In  Connecticut,  the  law  requiring  certain  stock  companies 
to  make  returns  of  the  stock  owned  by  individuals  was  extended 
in  1846  to  railroads.  Three  years  later  every  railroad  that  hat! 
paid  a  dividend  in  the  preceding  year  was  required  to  pay  one- 
half  of  one  per  cent  on  the  market  value  of  the  shares  held  by 
non-residents;  but  if  the  railroad  was  partly  out  of  the  state,  the 
tax  was  to  be  proportioned  to  the  mileage  in  the  state.  This 
system  worked  so  well  that  in  1850  it  was  extended  to  resident 
stockholders,  and  was  made  one-third  of  one  per  cent  in  lieu 
of  all  other  taxes.  In  1862  the  rate  was  increased,  but  the 
provision  was  inserted  that  the  stock  should  not  be  assessed 
at  less  than  ten  per  cent  of  the  par  value.  In  1864  the  outlines 
of  the  present  system  were  drawn  by  requiring  the  companies 
to  add  to  the  valuation  of  the  stock  the  market  value  of  the 
funded  and  floating  indebtedness  less  the  cash  on  hand,  and 
to  pay  one  per  cent  on  this  valuation  in  proportion  to  the  mile- 
age in  the  state.  In  1871  it  was  provided  that  if  the  railroad 
paid  any  local  tax  this  might  be  deducted  from  the  state  tax. 
In  1881  a  deduction  was  made  from  the  taxable  valuation  for 
such  portion  of  its  debt  as  was  contracted  for  stock  taken  in 
other  roads.  In  1882  the  funded  tod  floating  debts  and  bonds 
were  to  be  valued  at  par  unless  the  market  value  was  below  par. 
And  in  1887  the  present  law,  with  substantially  the  same  pro- 
visions, was  enacted. 

In  Vermont  the  attempt  to  break  away  from  the  older  meth- 
ods came  in  1882,  when  a  graded  gross  receipts  tax  was  imposed. 
On  gross  receipts  up  to  $2,000  a  mile  the  rate  was  2%;  on  the 
first  $1,000,  or  part  thereof,  above  $2,000  the  rate  was  3%;  on 
the  first  $1,000,  or  part  thereof,  above  $3,000  the  rate  was  4%; 
and  above  $4,000  the  rate  was  5%.  This  law,  however,  was 
declared  unconstitutional  in  1890  by  the  state  court  as  an  in- 
terference with  interstate  commerce  and  was  supplanted  by 
the  law  of  the  same  year,  which,  with  a  few  modifications,  is 
still  in  force  and  which  provided  for  an  alternative  system — 
either  a  tax  on  gross  receipts  or  a  tax  on  the  so-called  appraisal, 
which  is  nothing  but  an  ad  valorem  tax,  including  the  value  of 
the  franchise,  although  at  a  fixed  rate.  The  tax  on  appraisal 
was  fixed  at  Vio  of  1%  in  1890,  was  increased  to  1%  in  1902, 
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and  to  1}4%  ^  1908.  The  gross  receipts  tax  was  fixed  at 
2}^%  in  1890,  but  in  1906  the  present  graded  tax  was  intro- 
duced. 

In  Maine,  a  graded  gross  earnings  tax  was  imposed  in  1881. 
The  rat€s  were  3<i  of  1%  on  gross  earnings  up  to  $2,250  a  mile; 
J^  of  1%  on  earnings  from  $2,250  to  $3,000;  and  then  increasing 
by  M  of  1%  for  every  $750  until  the  rate  reached  334%.  In 
1893  the  rates  were  altered  by  providing  that  on  earnings  of 
$1,500,  or  under,  the  rate  should  be  14  of  1%,  thence  increasing 
by  }/2  of  1%  for  every  $750  until  the  rate  reached  3J4%.  In 
1907,  the  rates  were  further  increased  and  the  scale  now  in  force 
was  instituted. 

In  Maryland  the  gross  receipts  tax  was  first  imposed  in  1888 
at  the  rate  of  3^  of  1%.  In  1890,  the  rate  was  increased  to  1%, 
and  the  tax  was  made  applicable  to  foreign  as  well  as  domestic 
railways.  In  1896  the  tax  was  graduated,  being  7io  of  1%  on  the 
first  $1,000  per  mile  of  gross  earnings;  l}4%  on  earnings  from 
$1,000  to  $2,000  per  mile;  and  2%  on  all  earnings  over  $2,000  per 
mile.  In  1906  the  rates  were  increased  and  the  scale  now  in 
force  was  adopted. 

Of  the  other  Eastern  states  to  break  away  from  the  primitive 
system  New  Jersey  has  had  an  especially  interesting  history 
partly  because  it  still  favors  a  variation  of  the  ad  valorem  system, 
partly  because  its  peculiar  situation  has  enabled  it  to  grapple 
more  successfully  with  the  problem  of  the  adjustment  of  state 
and  local  taxation.  For  New  Jersey  is  economically  only  an 
adjunct  to  the  city  of  New  York.  A  small  state,  with  a  popula- 
tion far  inferior  to  that  of  the  neighboring  metropolis  across  the 
river,  and  with  correspondingly  insignificant  state  expenses. 
New  Jersey  is  traversed  by  some  of  the  most  important  railway 
lines  in  the  country  and  contains  what  are  practically  the  New 
York  city  terminals.  From  an  early  period,  therefore,  the  rail- 
way tax  question  assumed  an  importance  which  was  not  realized 
until  much  later  in  other  states.  In  New  Jersey  railroads  were  at 
first  subject  to  special  taxes  as  fixed  in  their  separate  charters. 
In  1851,  however,  they  were  subjected  to  the  general  property 
tax  system.  In  1873  came  the  break.  A  tax  was  now  imposed 
at  the  rate  of  one-half  of  one  per  cent  on  a  valuation  equal  to 
their  cost,  equipment  and  appendages,  and  the  assessment  was 
put  into  the  hands  of  a  state  official  known  as  the  state  com- 
missioner of  railroad  taxation.  Three  years  later,  as  the  result 
of  a  constitutional  amendment  of  1875  the  cost  tax  was  aban- 


174  ESSAYS  IN   TAXATION 

doned  and  a  tax  at  the  same  rate  was  imposed  on  the  "true 
value"  of  the  road  and  equipment,  which  was  now  to  be  esti- 
mated by  a  board  of  railway  commissioners.  In  1884  a  new  and 
more  elaborate  system  was  adopted.  A  state  board  of  assessors 
was  created  to  value  all  railway  property  used  for  railway  pur- 
poses, the  non-operative  real  estate  being  still  assessed  locally 
like  other  ordinary  realty.  The  property  was  divided  into  four 
parts,  viz.:  (1)  the  so-called  main  stem,  consisting  of  the  road- 
bed, not  exceeding  one  hundred  feet  in  width,  and  the  railroad 
stations;  (2)  the  rest  of  the  real  estate  used  for  operation,  ordi- 
narily described  as  the  second-class  property;  (3)  the  tangible 
personalty  of  the  railway;  and  (4)  the  franchise.  It  was 
this  last  category  which,  as  we  shall  see  later,  was  the  impor- 
tant innovation,  and  which  constituted  the  real  departure  from 
the  system  of  property  taxation.  On  the  entire  valuation,  as 
fixed  by  the  board,  a  tax  of  one-half  of  one  per  cent  was  imposed 
for  state  purposes.  In  addition  to  this  tax,  the  so-called  second- 
class  property  was  to  be  taxed  at  the  general  local  rate  (not  to 
exceed  one  per  cent),  and  the  revenue  from  this  additional  tax 
was  to  go  to  the  localities.  This  remained  the  system  until  1897 
when  the  state  relinquished  to  the  localities  the  entire  tax  on 
second-class  property,  reserving  to  itself  only  the  tax  on  the 
main  stem,  the  personal  property  and  the  franchise.  In 
1906,  however,  the  tax  rate  on  these  three  categories  was  con- 
siderably increased,  railroad  stations  which  had  hitherto  been 
included  in  the  main  stem  were  now  placed  in  the  second  class 
property  subject  to  local  taxation,  and  the  present  system  was 
put  into  force. 

Leaving  the  states  of  the  Atlantic  seaboard  we  come  next  to 
Ohio.  Ohio  retained  the  old  system  as  the  exclusive  method 
until  1896.  In  that  year,  however,  Ohio  added  a  so-called  excise 
tax  of  3^  of  1%  on  gross  receipts  for  state  purposes,  which  was 
increased  in  1902  to  1%.  The  ad  valorem  system,  however,  was 
also  continued.  The  same  double  system  has  been  perpetuated 
by  the  law  of  1910,  still  in  force,  which  increased  the  tax  on 
gross  earnings  (now  limited  strictly  to  intra-state  earnings)  and 
which  at  the  same  time  confided  the  assessment  of  railway  prop- 
erty to  a  state  board. 

Of  the  states  further  west  the  break  with  the  old  methods 
had  come  earher.  In  Michigan  a  tax  on  gross  receipts  was 
first  imposed  in  1873  at  the  rate  of  4%  or  2%,  according  as  re- 
ceipts were  over  $4,000  or  not,  although  a  few  of  the  most  un- 
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portant  railroads  in  the  state  were  subject  to  special  taxation 
as  fixed  in  the  original  charter  provisions.  In  1891  the  general 
tax  on  gross  receipts  was  graded  according  to  the  following  scale: 
for  the  first  $2,000  gross  receipts  per  mile  the  rate  was  2%; 
from  $2,000  to  $4,000,  2}^%;  from  $4,000  to  $6,000,  3%;  from 
$6,000  to  $8,000  31^%;  over  $8,000,  4%.  In  1897  the  scale 
was  increased,  the  stages  remaining  the  same,  but  the  rates 
being  respectively  23^%,  3M%,4%  and  5%,  with  the  further 
addition  that  the  gross  income  of  all  union  railroad  station  and 
depot  companies  whose  earnings  were  over  $20,000  a  mile  should 
pay  10%  on  the  excess  gross  incomes  over  that  amount.  In 
1899,  however,  for  reasons  to  be  discussed  later,  the  gross  re- 
ceipts tax  was  abolished  and  the  ad  valorem  system  reintro- 
duced. This  law  was  declared  unconstitutional,  whereupon 
the  constitution  was  amended  in  1900;  and  in  1901  the  ad  va- 
lorem system  was  reinstituted  by  a  law  still  in  force,  the  valua- 
tion to  be  entrusted  to  a  state  tax  conmiission. 

What  happened  in  Michigan  took  place  also  in  Wisconsin. 
Wisconsin's  experiment  with  the  taxation  of  gross  receipts 
began  considerably  earlier — namely,  as  far  back  as  1854,  when 
a  tax  at  the  rate  of  1%  was  imposed.  After  some  trouble  with 
this,  the  tax  was  changed  to  a  license  fee  on  gross  earnings, 
at  the  same  rate,  and  in  1862  the  rate  was  increased  to  3%. 
In  1871  a  special  rate  of  5%  was  imposed  on  railways  in- 
debted to  municipalities,  etc.  In  1874,  the  general  rate  was 
increased  to  4%,  and  in  1876  a  graduated  scale  was  intro- 
duced. The  so-called  license  fees  were  now  fixed  as  follows: 
for  receipts  of  less  than  $1,500  per  mile  the  tax  was  $5  per 
mile;  from  $1,500  to  $3,000,  $5  per  mile  plus  2%  on  earnings  in 
excess  of  $1,500;  for  receipts  of  $3,000  and  over,  4%.  But  all 
railroads  upon  pile  or  pontoon  bridges  were  taxed  imiformly  at 
the  rate  of  2%.  In  1897  the  scale  was  revised  as  follows:  for  re- 
ceipts of  less  than  $1,500  per  mile,  the  tax  remained  at  $5  per 
mile;  from  $1,500  to  $2,000,  the  tax  was  $5  per  mile  plus  2J^%  on 
the  excess  earnings  over  $1,500;  from  $2,000  to  $2,500,  the  rate 
was  3%;  from  $2,500  to  $3,000,  33^%;  above  $3,000,  4%.  The 
same  provision  as  before  governed  pile  and  pontoon  railroads. 
In  1903,  however,  largely  for  the  same  reasons  as  in  Michigan, 
the  gross  receipts  system  was  abandoned  and  was  replaced 
by  the  ad  valorem  method,  under  strict  state  assessment. 

While  Michigan  and  Wisconsin  have  abandoned  the  gross 
receipts  method,  Minnesota  has  retained  it  and  California, 
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after  a  careful  study  of  the  problem  has  recently  introduced  it. 
In  Minnesota  the  system  until  1873  was  that  of  the  old  general 
property  tax.  In  that  year  it  was  provided  that  railways  might 
conunute  for  the  property  tax  by  the  payment  of  a  tax  on  gross 
earnings.  In  1887  the  gross  earnings  tax  was  made  obligator^'-, 
according  to  the  following  scale:  for  the  first  three  years  of 
operation,  the  rate  was  1%,  for  the  next  seven  years,  2%, 
thereafter,  3%.  In  1903,  however,  the  present  flat  rate  of  4% 
was  introduced.  When  California  adopted  a  similar  system  in 
1910,  the  same  rate  was  applied.  The  only  other  Western  state 
to  employ  the  gross  receipts  method  wSs  North  Dakota.  North 
Dakota  introduced  the  system  in  1883  the  rates  being  graded 
according  to  the  age  of  the  road.  In  1889,  however,  an  alterna- 
tive system  was  introduced,  the  roads  being  given  the  alternative 
of  paying  a  tax  on  property  in  general,  or  on  gross  earnings, 
with  a  rate  of  3%  for  the  first  five  years  after  the  date  of  the  act, 
and  of  2%  thereafter.  But  in  1891  the  gross  earnings  law  was 
declared  unconstitutional,  and  since  then  North  Dakota  taxes 
railroads  according  to  the  ad  valorem  system. 

There  remain  the  Southern  states.  North  Carolina  intro- 
duced the  change  in  1889,  when  a  law  was  enacted  providing 
that  in  case  for  any  reason  the  general  property  tax  should  not 
be  imposed  on  a  railway,  it  should  be  subject  to  a  tax  of  1% 
on  its  gross  earnings.  In  1899  this  alternative  provision  seems 
to  have  been  dropped,  but  in  1901  a  so-called  privilege  tax  on 
gross  earnings,  with  a  graded  scale,  was  introduced  which  is 
still  in  force  as  a  supplement  to  the  general  property  tax.  In 
Virginia  the  law  of  1842  imposed  a  tax  of  13^%  on  dividends. 
In  1855,  as  amended  in  1859,  this  was  changed  to  a  tax  of  1  mill 
per  passenger  mile  plus  )^  of  1%  on  gross  earnings  from  freight. 
In  1869  the  tax  was  again  changed  to  H  of  1%  on  tangible  prop- 
erty and  on  dividends.  In  1881  the  property  tax  continued  to 
be  levied  although  now  assessed  by  a  state  board,  but  was  sup- 
plemented by  a  so-called  occupation  tax,  levied  according  to 
net  earnings.  No  machinery,  however,  was  provided  to  enforce 
the  law  which  remained  a  dead  letter.  In  1890  the  requisite 
machinery  was  instituted  and  the  law  was  enforced.  The  net 
earnings  or  income  tax  was  at  the  rate  of  1%,  and  it  was  pro- 
vided that  income  should  be  ascertained  by  deducting  the 
costs  of  operations,  repairs  and  interest  on  indebtedness  from  the 
gross  receipts.  In  1902,  however,  the  income  tax  was  changed 
to  a  privilege  or  license  tax  of  1%  on  gross  receipts,  which  is 
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still  in  force  and  which  is  levied  in  addition  to  the  property 
tax.  In  Texas,  also,  a  tax  on  gross  receipts  was  added  to  the 
property  tax  in  1895,  but  limited  to  the  receipts  from  passenger 
traffic.  In  1905,  however,  it  was  extended  to  receipts  from  all 
sources,  at  the  rate  of  1%.  Finally  in  Mississippi  a  law  of  1880 
provided  that  if  a  railroad  would  pay  a  privilege  tax  of  from  $20 
to  $70  per  mile  it  should  be  exempted  from  the  general  prop- 
erty tax  for  state  and  county  pm-poses.  The  law  of  1890  in- 
creased the  rates  in  this  alternative  system  to  $50-$150  per 
mile.  In  1892,  however,  a  privilege  tax  on  railroads  was 
imposed,  not  as  an  alternative,  but  as  an  addition,  to  the 
property  tax.  The  law  divided  railroads  into  four  classes,  with 
a  tax  of  S2  to  $20  per  mile  according  to  the  class.  This  law, 
with  some  amendments,  is  still  in  force;  as  is  the  law  of  1896 
which  imposed  an  additional  privilege  tax  of  $10  per  mile  on 
railroads  claiming  exemption  from  state  supervision  under  the 
maximiun  and  minimum  provisions  in  the  charter. 

After  this  hasty  glimpse  at  some  of  the  typical  forms  of  de- 
velopment, let  us  now  study  the  actually  existing  chaos.  Chaos 
we  say,  because  the  remark  of  the  railroad  tax  committee  of 
1879  still  holds  good  to-day,  that  "there  is  no  method  of  taxa- 
tion possible  to  be  devised  which  is  not  at  this  time  applied  to 
railroad  property  in  some  part  of  this  country.  A  more  dis- 
couraging example  of  general  confusion  could  hardly  be  im- 
agined." * 

(6)  Actual  Conditions 

As  stated  above  ^  ten  commonwealths  have  abandoned  prop- 
erty, in  the  sense  of  the  summation  of  the  actual  tangible  and 
intangible  assets,  as  the  basis  of  the  tax,  and  six  others  have 
abandoned  property  as  the  sole  basis.  Of  these  the  majority 
now  assess  railways  on  earnings.  Four  states — California, 
Maine,  Maryland  and  Minnesota — levy  a  tax  on  gross  earnings 
only.  In  two  of  these  four  the  tax  is  graded.  In  Maine  the 
so-called  excise  tax  is  levied  at  the  following  rates:  on  gross  re- 
ceipts less  than  $1,500  per  mile,  J^  of  1%;  from  $1,500  to  $2,000 
p)er  mile,  54  of  1%;  and  for  each  additional  $500  per  mile  or 
part  thereof,  J4  of  1%  additional  until  the  rate  equals  43^%. 
Gross  receipts  are  defined  as  the  average  receipts  per  mile  for 
the  entire  system  multiplied  by  the  number  of  miles  in  the  state. 

^  TaxaJtUm  of  Railroads  and  Radlroad  SecuritieSy  p.  1. 
*  Supra,  p.  151. 
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The  cost  of  maintaining  the  railroad  commission  is  also  appor- 
tioned to  the  railways  in  proportion  to  their  gross  receipts. 
In  Maryland  the  so-called  franchise  tax  is  imposed  at  the  rate 
of  1/4%  on  the  first  $1,000  earnings  per  mile;  2%  on  earmngs 
from  $1,000  to  $2,000;  and  2J^%  on  earnings  above  $2,000  per 
mile.  In  the  two  other  states — Cafifomia  and  Minnesota — the 
gross  earnings  taxes  are  not  graded,  being  levied  at  the  fixed 
rate  of  four  per  cent. 

In  addition  to  these  four  states,  one  commonwealth,  Vermont, 
levies  a  graded  gross  receipts  tax  as  an  alternative  to  a  property 
tax.  The  latter  is  called  the  tax  on  appraisal,  and  is  a  tax  at 
the  rate  of  134%  on  an  appraisal  made  by  the  commissioner  of 
state  taxes,  consideration  being  taken  in  each  case  of  the  value 
of  the  franchise.  If  the  corporation  does  an  interstate  business, 
the  total  valuation  is  divided  by  the  number  of  miles  of  the 
entire  main  line  in  order  to  get  at  the  average  value  per  mile, 
and  this  is  then  multiplied  by  the  mileage  within  the  state.  If, 
however,  the  railroad  does  not  accept  this,  it  may  pay  a  tax  on 
gross  earnings,  the  rates  of  which  are  graded  as  follows:  If  the 
gross  earnings  do  not  exceed  $2,000  per  mile,  the  rate  is  2}/^%; 
from  $2,000  to  $2,500,  the  rate  is  25^%;  from  $2,500  to  $3,000, 
3%;  from  $3,000  to  $3,500,  3J4%;  from  $3,500  to  $4,000,  3^%; 
from  $4,000  to  $4,500,  3^%;  and  for  receipts  over  $4,500  the 
rate  is  4%.  In  practice  virtually  all  the  railroads  pay  the  gross 
earnings  tax. 

Three  commonwealths — Massachusetts,  New  York  and  Penn- 
sylvania— include  railroads  in  the  general  corporation  tax.  New 
York  and  Pennsylvania,  however,  levy  an  additional  tax  on 
intra-state  gross  earnings  (one-half  and  eight-tenths  of  one  per 
cent  respectively) ;  while  Massachusetts  also  levies  a  commission 
tax  on  gross  earnings  in  proportion  to  mileage,  and  in  the  case 
of  corporations  to  construct  railroads  in  foreign  countries  sub- 
stitutes a  tax  of  one-twentieth  of  one  per  cent  on  capital  stock, 
while  foreign  corporations  engaged  in  constructing  railroads  pay 
a  tax  of  one-fiftieth  of  one  per  cent  on  capital  stock.  In  Penn- 
sylvania railroads  are  therefore  now  subject  to  the  general  cor- 
poration tax  on  capital  stock  as  measured  by  dividends,  to  the 
tax  on  corporate  loans  at  the  rate  of  four  mills,  and  to  the  tax 
on  gross  receipts  at  the  rate  of  Vio  of  1%.  They  are  also  sub- 
ject to  the  payment  of  the  so-called  bonus  on  charters.^ 

In  Connecticut,  railroads  are  required  to  pay  a  tax  of  one 

1  Cf.  infra,  p.  215. 
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per  cent  on  the  valuation  of  their  capital  stock  and  on  the  par 
value  (or  on  the  market  value,  if  below  par)  of  their  funded 
and  floating  debt  above  the  amount  in  the  sinking  fund.  If 
only  part  of  a  railway  is  in  the  state,  the  company  pays  on 
such  proportion  of  the  above  valuation  as  the  mileage  in  the 
state  bears  to  the  total  mileage,  omitting  the  value  and  length 
of  such  branch  lines  as  are  erf  less  than  one-quarter  the  average 
mileage  value  of  the  trunk  line. 

There  remains  one  commonwealth — Delaware — which  levies 
six  separate  taxes,  viz,,  on  capital  stock  (one  per  cent),  net 
earnings  (ten  per  cent),  locomotives  ($100  each),  passenger 
cars  ($25),  freight  cars  ($10)  and  passengers  (ten  cents  each). 
The  companies  may,  however,  pay  a  gross  sum  in  commutation 
of  the  passenger  tax. 

In  addition  to  the  commonwealths  which  have  broken  en- 
tirely with  the  attempt  to  tax  railways  on  tangible  and  in- 
tangible property,  six  states  which  retain  the  property  tax  as 
the  main  feature  add  other  taxes  not  based  on  property.  In 
North  Carolina  the  privilege  tax  on  gross  earnings,  levied  in 
addition  to  the  general  property  tax,  is  fixed  as  follows:  for 
gross  earnings  of  $1,000  or  less  per  mile,  $2  per  mile;  $1,000  to 
$2,000  earnings  per  mile,  $3  per  mile;  $2,000  to  $3,000  earnings 
per  mile,  $4  per  mile;  for  earnings  over  $3,000  per  mile,  $5  per 
mile.  Mississippi  imposes  additional  privilege  taxes  at  a  fixed 
sum  per  mile,  according  to  the  reputed  wealth  or  earning  ca- 
pacity of  each  road.  There  are  five  classes:  first,  second,  third, 
narrow  gauge  and  levee  district  roads,  the  tax  varying  from 
$2  to  $22.50  per  mile.  Ohio  levies,  in  addition  to  the  property 
tax,  four  per  cent  on  the  gross  earnings  from  intra-state  busi- 
ness only.  Rhode  Island  levies,  in  addition  to  the  tax  on  tan- 
gible property,  a  tax  of  one  per  cent  on  the  proportionate  part 
of  the  gross  earnings  within  the  state,  as  fixed  by  relative 
mileage.  Texas  levies  a  tax  of  one  per  cent  on  the  gross  receipts 
from  passenger  earnings.  Virginia  imposes  a  state  franchise  tax 
of  one  per  cent  on  gross  receipts  within  the  state.  Virginia  also, 
like  Alabama  and  a  number  of  other  states,  levies  a  tax  to  defray 
the  expenses  of  the  railroad  commissioner,  apportioned  to  the 
railways  according  to  gross  receipts.  Again,  in  some  of  the 
Southern  states  we  find  special  licenses  levied  on  railroads,  as  in 
Florida  where  a  license  tax  of  $10  per  mile  is  imposed,  the  pro- 
ceeds being  divided  between  the  state  and  the  counties,  with 
additional  local  flat  licenses  of  from  $10  to  $250  according  to 
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population;  or  in  South  Carolina  where  a  "license  fee"  of  three 
mills  is  imposed  on  the  '*  gross  income  **  of  railroads.  Finally  we 
find  in  a  few  conmionwealths,  like  Delaware,  Illinois,  Maryland, 
New  Jersey,  North  Carolina  and  Pennsylvania  special  taxes 
levied  on  special  railways. 

In  considering  the  newer  methods  of  railway  taxation  we 
should  in  reality  add  many  states  which,  although  included 
under  the  head  of  the  ad  valorem  system,  yet  attempt  to  assess 
the  value  of  the  franchise.  The  term  ad  valorem  system  is  in 
fact  deplorably  inexact.  As  commonly  understood  it  means 
a  system  of  ascertaining  the  value  of  the  railway  as  a  piece 
of  property,  so  that  it  may  be  put  on  a  par  with  other  property. 
A  valuation  reached  by  adding  together  the  real  and  the  per- 
sonal property  of  the  railway  is  without  doubt  an  ad  valorem 
method.  A  valuation  reached  by  taking  into  account  also 
the  value  of  the  stock  and  bonds  would  likewise  generally  be 
considered  an  ad  valorem  method.  Yet  a  tax  like  that  of  Con- 
necticut where  only  the  value  of  the  stocks  and  bonds  is  admitted 
is  called  a  specific  and  not  an  ad  valorem  tax.  So  again  the  tax 
on  receipts  is  termed  a  specific  tax;  yet  when  an  attempt  is 
made  to  ascertain  the  value  of  the  franchise  and  to  estimate  it 
on  the  basis  of  gross  receipts,  it  is  sometimes  included  in  the 
ad  valorem  system  simply  because  the  franchise  is  treated  as 
property.  The  whole  subject  of  franchise  taxation  will  be 
discussed  later;  but  it  may  be  affirmed  here  that  when  the 
value  of  the  franchise  is  reached  by  considering  only  or  chiefly 
the  earnings,  as  is  the  case  in  New  Jersey,  Michigan,  Wisconsin 
and  several  other  states,  we  are  really  departing  from  the  ad 
valorem  tax  considered  as  a  tax  on  property.  For  a  tax  upon 
property,  as  based  upon  or  measured  by  earnings,  is  really  a 
tax  on,  or  according  to,  earnings.  For  instance,  in  New  Jersey 
the  assessors  .at  one  time  endeavored  to  estimate  the  franchise 
by  taking  sometimes  an  arbitrary  proportion  (sixty  per  cent) 
of  the  surplus  of  the  value  of  the  capital  stock  and  total  in- 
debtedness over  the  value  of  the  tangible  property,  sometimes 
a  percentage  (twenty  per  cent)  of  the  gross  earnings. 

In  Michigan,  as  we  shall  see  later,  after  the  tangible  property 
had  been  assessed,  the  so-called  Cooley-Adams  method  sought 
to  reach  the  value  of  the  franchise  by  a  laborious  computation 
designed  to  ascertain  the  actual  net  earnings,  which  were  then 
capitalized  at  various  rates  for  the  different  railways.  It  is 
evident  that  a  tax  on  franchise  reached  by  capitalizing  earnings 
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is  nothing  but  a  tax  on  earnings.  We  are  not  here  discussing 
which  system  is  preferable.  We  desire  simply  to  point  out  that 
a  tax  on  the  property  value  of  the  franchise,  measured  by  earn- 
ings, is  really  an  indirect  tax  on  earning^;  and  that  a  so-called 
ad  valorem  tax  based  on  earnings  is  therefore  scarcely  distin- 
guishable in  theory  from  a  specific  tax  on  earnings. 

An  important  point  in  the  treatment  of  railroads  is  the  extent 
to  which  these  new  methods  of  state  taxation  have  superseded 
local  taxation.  In  North  CaroUna,  the  special  railroad  tax  is 
declared  to  be  in  lieu  of  all  other  taxation,  state  or  local.  This 
is  virtually,  though  not  technically,  true  in  Connecticut;  for  if 
the  real  estate  not  used  for  railroad  purposes  is  taxable  locally, 
the  valuation  on  which  the  state  tax  is  based  is  reduced  by  the 
amount  of  local  taxes.  It  was  also  true  of  Washington,  when  it 
had  a  gross  earnings  tax,  and  until  1895  of  Minnesota.  In  five 
cases — Delaware,  Maine,  Maryland,  Massachusetts  and  New 
York — the  local  bodies  may  also  tax  railroad  property,  but  in 
some  cases  with  restrictions.  In  Maine,  only  the  buildings  of 
the  raikoad  and  the  lands  and  fixtures  outside  the  located  right 
of  way  are  taxable  locally.  Each  city  or  town,  however,  in 
which  any  stock  of  the  railroad  is  held  is  entitled  to  an  amount 
equal  to  one  per  cent  of  the  value  of  such  stock  as  determined 
by  the  state  board.  In  Massachusetts,  the  railroads  are  taxable 
locally  only  on  their  real  estate  (except  a  belt  of  land  adjoining 
the  roadbed  with  the  structures  connected  with  it)  and  machin- 
ery. But  as  the  value  of  this  property  is  deducted  from  the 
total  valuation  for  the  commonwealth  tax,  Massachusetts  be- 
longs, strictly  speaking,  in  the  preceding  category.  In  Missis- 
sippi, only  cities  and  towns  have  the  privilege  of  taxing  railroad 
property  in  general,  but  all  local  divisions  may  tax  that  part 
which  is  not  used  for  railroad  purposes.  In  New  York,  under  the 
general  corporation  tax  law,  the  real  estate  of  railroads  is  tax- 
able for  state  purposes;  and  both  realty  and  personalty  are 
taxable  for  local  purposes  according  to  the  primitive  methods 
of  the  locally  assessed  property  tax.  Railways  are  also  subject 
to  the  special  franchise  tax,^  which,  although  assessed  by  a 
state  board,  accrues  to  the  locality.  Finally,  in  California, 
Minnesota,  Pennsylvania  and  Vermont — the  railroads  are  sub- 
ject to  a  local  tax  only  on  that  part  of  their  property  not  used 
for  railroad  purposes.  In  California  the  operative  property 
which  is  not  subject  to  local  taxation  is  expressly  defined  in  the 

» Infroy  p.  225. 
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law  of  1910.^  In  Pennsylvania,  all  property  necessary  to  the 
successful  operation  of  the  railroad  including  stations,  water 
tanks,  etc,,  but  not  city  offices,  has  been  held  to  be  a  part 
of  the  franchise,  and  therefore  not  locally  taxable.  But  in 
Pittsburgh  all  real  estate,  and  in  Philadelphia  all  real  estate 
except  the  superstructure  of  the  roads  and  the  water  stations, 
are  locally  taxable.  Attention  has  also  been  called  above  to  the 
New  Jersey  system  whereby  all  operative  real  estate  except  the 
main  stem,  and  all  non-operative  realty  pay  the  full  local  rate. 
Summing  up  the  American  system  of  railroad  taxation  we 
see  that  there  are  five  principal  methods: 

1.  The  primitive  system  of  the  general  property  tax,  with 
local  assessment.  Although  this  has  well-nigh  disappeared  for 
state  taxation  in  general,  at  least  as  the  exclusive  system,  it  is 
still  found  for  purposes  of  local  taxation  in  many  stat^,  in- 
cluding New  York. 

2.  The  ad  valorem  system,  including  at  least  a  valuation  of  the 
tangible  property,  but  involving  assessment  by  a  state  board. 
This  is  the  system  in  a  majority  of  the  states. 

3.  The  ad  valorem  system,  including  a  valuation  of  the  fran- 
chise based  in  whole  or  in  part  on  one  of  the  two  following 
methods.    This  is  becoming  the  rule  in  a  large  nimiber  of  states. 

4.  The  system  of  specific  valuation  through  the  stock-and- 
bond  method  or  some  modification  of  the  same.  This  is  found 
in  only  a  few  states. 

5.  The  taxation  of  earnings — either  gross  earnings  or  net 
earnings  or  income.    This, is  found  in  about  a  third  of  the  states. 

This  survey  will  suffice  for  a  picture  of  the  existing  chaos. 
The  theory  and  criticism  must  be  left  to  a  subsequent  section. 

4.  Other  Pvblic~Service  Corporations 

Next  in  order  after  the  railroads  to  break  away  from  the  gen- 
eral property  tax  were  the  corporations  which  it  has  become  the 

*  The  operative  property  in  the  case  of  railroad  companies  includes: 
the  franchises,  roadway,  roadbed,  rails,  rolling  stock,  rights  of  way,  sidings, 
spur  tracks,  switches,  signal  systems,  cranes  and  structures  used  in  loading 
and  unloading  cars,  fences  along  the  right  of  way,  poles,  wires,  conduits, 
power  lines,  piers  used  exclusively  in  the  operation  of  the  railroad  business, 
depot  grounds  and  buildings,  ferry  boats,  tugs  and  car-floats  used  exclu- 
sively in  the  operation  of  the  railroad  business;  machine  shops,  repair 
shops,  round  houses,  car  bams,  power  houses,  substations,  and  other 
buildings  used  in  the  operation  of  the  railroad  business,  and  so  much  of  the 
land  on  which  said  shops,  houses,  bams,  and  other  buildings  are  situate  as 
may  be  required  for  the  convenient  use  and  occupation  of  said  buildingB> 
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custom  in  recent  years  to  call  the  public  utilities  or  the  public- 
service  corporations.  Sometimes  the  term  transportation  and 
transmission  companies  is  applied  to  them.  In  the  broadest 
sense  this  term  is  defensible,  as  including  all  corporations  en- 
gaged in  the  transportation  of  passengers  and  freight  and  in  the 
transmission  of  light,  heat,  power,  sound,  or  intelligence.  In 
some  states,  however,  transportation  and  transmission  com- 
panies are  considered  only  a  part  of  the  broader  category  of 
public-service  corporations.  For  instance  in  New  York  the 
''additional  franchise  tax"  on  transportation  and  transmission 
companies  applies  only  to  "railroad,  canal,  steamboat,  ferry, 
express,  navigation,  pipe  line,  transfer,  baggage  express,  tele- 
graph, telephone,  palace  car  or  sleeping  car  "  and  "  other  trans- 
portation "  companies,  while  a  separate  tax  is  imposed  on  the 
other  public-service  corporations  which  are  specifically  desig- 
nated as  "  elevated  railroads,  surface  railroads  not  operated  by 
steam,  corporations  for  supplying  water  or  gas,  or  for  electric 
or  steam  heating,  lighting  or  power  purposes."  The  latest  defini- 
tion of  public-service  corporations  is  contained  in  the  Rhode 
Island  law  of  1912,  which  taxes  "  express,  steamboat  or  ferryboat 
companies;  steam  and  electric  railroads;  street  railways;  dining, 
sleeping,  chair  or  parlor  car  companies;  telegraph,  cable  and 
telephone  companies;  companies  for  selling  gas,  water  or  elec- 
tricity for  light,  heat  or  power  purposes."  A  slightly  different 
definition  is  that  of  the  Nebraska  law,  which  includes  among 
the  public-utility  corporations  "street  railway  corporations, 
street  railways,  water  works,  electric  light  and  gas  works, 
natural  gaa,  mining  and  all  other  like  corporations."  Another 
definition  of  public-utility  companies,  apart  from  transporta- 
tion companies  is  afforded  by  the  Wisconsin  law  of  1911. 
They  are  defined  as  companies:  (a)  generating  and  furnishing 
gas  for  lighting  or  fuel  or  both;  (b)  supplying  water  for  domes- 
tic or  public  use  or  for  power  or  manufacturing  purposes; 
(c)  generating,  transforming,  transmitting  or  furnishing  electric 
current  for  light,  heat  or  power;  (d)  generating  or  furnishing 
steam  or  supplying  hot  water  for  heat,  power  or  manufacturing 
purposes;  (e)  improving  the  navigation  of  public  streams  or 
other  public  waters;  (f)  conserving  and  regulating  the  height 
and  flow  of  water  in  public  reservoirs. 

South  Carolina  also  has  a  definition  of  public-service  corpora- 
tions which  includes  in  addition  to  some  of  those  mentioned 
above  " navigation  companies."  In  some  of  the  other  states,  with 
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less  inclusive  lists,  other  public-service  corporations  are  occasion- 
ally mentioned,  like  oil  pipe  lines,  bridge  companies,  toll  road 
companies,  messenger  companies,  press  despatch  companies, 
sewer  companies,  elevator  companies,  signal  companies,  dockage 
or  cranage  companies,  heating  and  cooling  companies,  freight  line 
and  equipment  companies,  and  terminal  companies.  All  these 
corporations  are  deemed  to  differ  from  ordinary  business  corpo- 
rations in  the  possession  of  some  special  privilege  in  the  use  of 
the  land,  or  in  the  right  of  constructing  pipes  beneath  the  land 
or  laying  wires  above  the  land. 

In  many  of  the  states  these  corporations  are  still  taxed  ac- 
cording to  the  ineffective  methods  of  the  general  property  tax 
with  local  assessment.  In  several  states  they  arc  now  taxed  ac- 
cording to  the  ad  valorem  system  by  a  state  board  and  not  infre- 
quently according  to  the  so-called  unit  rule.  ^  In  not  a  few  states, 
however,  specific  taxes  are  imposed  on  such  companies.  In  a 
few  states,  like  South  Carolina,  all  these  public-service  corpo- 
rations are  subject  to  a  special  tax  of  the  same  kind  and  amount. 
In  other  states,  like  California,  the  method  is  the  same  but  the 
rates  differ.  In  most  of  the  states,  however,  both  rates  and 
methods  vary.  On  the  whole,  more  progress  has  been  made 
here  than  in  the  case  of  the  railroads  which  were  the  first  of  the 
public-service  corporations  to  break  away  from  the  old  system. 
We  shall  mention  them  in  the  order  in  which  they  have  begun 
to  assume  importance  from  the  fiscal  point  of  view. 

The  taxation  of  telegraph  companies  has  undergone  an  evolu- 
tion similar  to  that  of  railroads,  but  in  some  respects  more  compli- 
cated. In  a  large  number  of  commonwealths  telegraph  property 
is  still  included  by  the  local  assessors  in  the  general  tax  list,  and 
pays  the  regular  rate  of  the  property  tax.  In  a  smaller  number 
of  states,  like  Indiana,  IlUnois,  Iowa,  Kansas,  Kentucky,  New 
Hampshire,  Tennessee  and  Wisconsin,  the  ad  valorem  system, 
administered  by  a  state  board,  is  employed,  frequently  accord- 
ing to  the  unit  rule.  In  a  few  cases  again,  like  Nebraska, 
where  the  value  of  the  franchise  is  separately  assessed,  the 
calculation  is  made  on  the  basis  of  gross  receipts,  so  that 
the  system  ought  really  to  be  likened  to  that  now  to  be  men- 
tioned. About  one-half  of  the  states,  however,  have  broken 
away  from  the  ad  valorem  or  property  system  and  have  sub- 
stituted one  based  on  gross  receipts  or  on  mileage. 

The  gross  receipts  system  is  found  in  nineteen  states,  in  two 

*  Cf.  supra f  p.  150. 
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of  which  the  tax  is  graded.  The  rate  of  the  gross  receipts 
tax  is  3  mills  in  South  Carolina,  5  mills  in  New  York,  8  mills  in 
Pennsylvania,  one  per  cent  in  Arizona  and  New  Mexico,  two 
per  cent  in  Maryland,  New  Jersey,  Ohio,  Oklahoma,  Oregon, 
Rhode  Island  and  Virginia;  two  and  a  half  per  cent  in  North 
Carolina;  two  and  three-fourths  per  cent  in  Texas;  three  per 
cent  in  Louisiana,  Michigan  and  Vermont;  and  three  and  one- 
half  per  cent  in  California.  In  Louisiana  the  tax  applies  onl}*^ 
to  foreign  companies,  domestic  companies,  if  any,  being  taxable 
on  their  property.  In  Maine  the  rates  are  one  and  one-fourth 
per  cent  if  gross  receipts  are  between  $1,000  and  $5,000;  one  and 
one-half  per  cent  between  $5,000  and  $10,000;  one  and  three- 
fourths  per  cent  between  $10,000  and  $20,000;  two  per  cent  be- 
tween $20,000  and  $40,000;  with  an  increase  of  one-fourth  of 
one  per  cent  for  each  additional  $20,000  of  receipts  until  the 
rate  reaches  six  per  cent.  The  Maine  tax  is  in  lieu  of  all  taxes 
on  property  except  the  local  tax  on  real  estate.  Moreover,  in 
Maine  it  is  provided  that  the  state  should  apportion  to  the 
respective  localities  a  sum  equivalent  to  one  per  cent  on  the 
value  of  the  corporate  stock  held  by  resident  owners.  In  the 
above  list,  eight  states — Louisiana,  Ohio,  Oregon,  New  Jersey, 
New  York,  North  Carolina,  South  Carolina  and  Virginia — add 
to  the  gross  receipts  tax  a  tax  on  property;  and  two — New  York 
and  Pennsylvania — add  the  general  corporation  taxes  on  capital 
stock  or  on  stock  and  bonds.  In  Vermont  the  tax  on  receipts  is 
alternative — at  the  option  of  the  corporation — >vith  the  tax  on 
mileage,  to  be  mentioned  in  the  next  paragraph. 

As  contrasted  with  the  states  that  levy  a  gross  receipts  tax, 
nine  states  impose  a  tax  proportioned  to  mileage.  In  five  of 
these  the  tax  is  a  fixed  amount:  in  Connecticut  25  cents  per 
mile;  in  Florida  50  cents;  in  Vermont  60  cents  per  mile  of  poles 
and  one  line  of  wire,  and  40  cents  per  mile  of  each  additional 
wire;  in  Virginia  $2  per  mile  of  poles  and  conduits  and  in  West 
Virginia  (for  foreign  companies)  $1  per  mile.  In  the  other  four 
states  the  tax  is  graded:  in  Alabama  the  tax  is  $1  per  mile  if 
the  line  is  not  over  150  miles,  and  $500  plus  $1  per  mile  if  over 
150  miles.  In  Delaware  the  tax  is  60  cents  per  mile  for  the 
longest  wire,  30  cents  for  the  next  longest,  and  20  cents  for  any 
other.  In  Mississippi  the  tax  is  25  cents  per  mile  if  the  line  is 
under  1,000  miles,  but  $250  if  over  that  length.  In  Tennessee 
the  tax  is  $20  for  20-100  miles  of  wire,  $200  for  100-300  miles, 
$700  for  300-1,000  miles;  $20  for  each  100  miles  over  1,000, 
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for  a  mileage  from  1,000  to  6,000;  and  $10  for  each  100  miles 
over  6,000. 

Of  these  eight  states  three — ^Alabama,  Temiessee  and  West 
Virginia — also  levy  a  tax  on  property;  Delaware,  as  stated 
above,  also  levies  a  tax  on  gross  receipts;  while  Virginia  imposes 
all  three  taxes — a  property  tax,  a  gross  receipts  tax  and  a  mile- 
age tax.  Vermont,  as  stated  above,  has  an  alternative  system — 
a  tax  on  gross  receipts  or  on  mileage. 

In  addition  to  the  gross  receipts  and  the  mileage  systems  we 
find  in  a  few  cases  other  methods.  Thus  in  Montana  there  is 
a  tax  of  75  cents  for  each  instrument  used.  In  a  few  of  the 
Southern  states  we  find  a  flat  license,  as  in  Florida  where  it 
is  fixed  at  $500.  Finally,  in  Massachusetts  tel^raph  com- 
panies are  included  in  the  general  corporation  tax. 

In  a  very  few  cases  only  has  any  state  abandoned  the  gross 
receipts  tax.  In  Minnesota  a  mileage  tax  was  first  imposed 
in  1867,  but  was  replaced  in  1887  by  a  gross  receipts  tax.  In 
1891,  however,  the  ad  valorem  system  was  introduced.  So 
Wisconsin  replaced  the  gross  receipts  tax  by  the  ad  valorem 
system  in  1905.  In  Ohio  there  was  a  net  receipts  tax  in  1862, 
changed  to  a  gross  receipts  tax  in  1865.  In  1893  this  was  aban- 
doned and  the  ad  valorem  system  was  introduced;  but  in  1902 
this  was  supplemented  by  the  excise  tax  on  gross  receipts.  In 
Georgia  there  was  formerly  a  gross  receipts  tax,  imposed  when- 
ever the  property  tax  did  not  amount  to  two  and  one-half  per 
cent  of  gross  receipts.  This  method  was,  however,  declared 
unconstitutional.  On  the  other  hand,  Alabama  and  Connecticut, 
which  formerly  imposed  a  gross  receipts  tax,  substituted,  as  we 
know,  a  mileage  tax.  The  general  tendency  on  the  whole  has 
been  toward  the  gross  receipts  tax. 

Telephone  companies  have  naturally  been  subjected  to  special 
taxation  only  much  more  recently.  With  the  passage  of  time 
the  tendency  has  been  for  the  rate  of  the  tax  to  increase.  For 
instance,  in  Wisconsin  the  gross  receipts  tax  was  one  per  cent  in 
1883,  one  and  one-half  per  cent  in  1885,  two  and  one-fourth 
per  cent  in  1891,  two  and  one-fourth  to  three  per  cent  in  1897 
and  two  and  one-half  to  four  per  cent  in  1905.  In  Minnesota  a 
two  per  cent  gross  receipts  tax  was  imposed  in  1887;  in  1891 
this  was  abandoned  for  an  ad  valorem  tax;  but  in  1897  the 
gross  receipts  tax  was  restored  at  a  higher  rate — ^three  per  cent. 
In  Ohio  telephone  companies  were,  like  telegraph  companies, 
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subjected  to  a  net  receipts  tax  in  1862  which  underwent  the 
same  changes  as  those  mentioned  in  the  last  paragraph,  except 
that  the  supplemental  gross  receipts  tax  which  was  imposed  at 
the  rate  of  1%  in  1902  was  increased  to  1.2%  in  1910. 

At  present,  the  tax  on  telephone  companies  is  the  same  as 
that  on  telegraph  companies  in  a  few  states;  but  in  many  com- 
monwealths either  the  rate  or  the  method  is  different.  The 
gross  receipts  tax  is  found  in  twenty  states.  The  rate  of  the 
tax  is  as  follows:  3  mills  in  South  Carolina;  5  mills  in  Louisiana, 
New  York  and  Oklahoma;  8  mills  in  Pennsylvania;  1%  in 
Arizona;  1.2%  in  Ohio;  13^%  in  Texas;  2%  in  Maryland, 
New  Jersey,  Oregon,  and  Rhode  Island;  23^%  in  North  Car- 
olina; 3%  in  Michigan,  Minnesota  and  Vermont;  and  3K% 
in  California.  In  three  states  the  tax  is  graded:  in  Maine  the 
grades  and  rates  are  the  same  as  in  the  case  of  telegraph  com- 
p^es,  explained  above.  In  Virginia  the  rate  is  1%  when  (a) 
gross  receipts  do  not  exceed  $50,000  a  year,  and  (b)  when  the 
pole-mileage  is  not  above  400;  otherwise  (c)  the  rate  is  1%  on 
gross  receipts  to  $50,000  and  2%  on  receipts  in  excess  of  that 
sum.  In  Wisconsin  the  so-called  Ucense  fee  is  23^%  if  gross 
earnings  are  under  one  million  dollars  and  4%  if  over  that  sum; 
and  it  is  provided  that  15%  of  the  revenue  should  accrue  to 
the  localities.  In  North  Carolina  the  rate  of  tax  is  reduced  if 
a  certain  proportion  of  the  assets  of  the  corporation  is  invested 
in  state  or  local  bonds  of  North  Carolina:  if  the  proportion 
is  one-quarter,  the  rate  is  reduced  to  13^%;  if  one-half,  the 
rate  is  1%;  and  if  three-quarters  of  the  total  assets  are  so  in- 
vested, the  rate  is  only  3^  of  1%.  This  reduction  does  not 
apply  to  the  similar  tax  on  telegraph  companies. 

Of  the  above  states,  four — New  Jersey,  Ohio,  Oregon  and 
South  Carolina — add  to  the  receipts  tax  a  tax  on  property;  and 
Virginia  adds  a  tax  on  property  and  a  tax  on  mileage.  Two 
states — New  York  and  Pennsylvania — add  the  general  corpora- 
tion taxes  on  capital  stock  or  on  stock  and  bonds;  while  Ver- 
mont permits  as  an  alternative  tax  the  tax  on  mileage. 

As  contrasted  with  these  twenty  states,  seven  common- 
wealths impose  a  tax  on  mileage,  several  of  them  combining 
with  the  mileage  tax  other  taxes.  Alabama  levies  a  privilege 
tax  of  50  cents  a  mile  if  the  length  of  the  wires  is  less  than  200 
miles;  but  otherwise  imposes  in  addition  a  flat  rate  of  $250; 
and  in  each  case  also  levies  the  property  tax  and  local  licenses 
from  $5-25.    Connecticut  imposes  a  tax  of  25  cents  per  mile, 
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in  addition  to  a  tax  of  $1.10  per  transmitter.  Delaware  levies 
a  tax  of  60  cents  per  mile  of  wire,  for  the  longest  wire,  30  cents 
per  mile  for  that  next  in  length,  and  20  cents  per  mile  for  all 
others;  together  with  a  tax  of  25  cents  per  transmitter.  Mis- 
sissippi levies  a  flat  tax  of  from  $2.50  to  $250  on  each  telephone 
exchange,  graded  according  to  the  number  of  subscribers  and 
to  the  nimiber  of  miles  of  poles.  Virginia  imposes  a  tax  of  $2 
per  mile,  in  addition  to  the  property  tax  and  to  the  receipts 
tax.  Vermont  levies  a  tax  of  30  cents  per  mile  upon  the  average 
mileage  of  all  telephone  wires  owned  or  operated  within  the  state, 
in  addition  to  a  tax  of  40  cents  per  transmitter,  and  permits  in 
lieu  of  this  the  gross  receipts  tax  mentioned  abqve.  West  Vir- 
ginia levies  a  tax  of  $1  per  mile  in  addition  to  the  property  tax. 
In  a  few  states  we  find  taxes  apportioned  to  the  instruments 
used.  Thus  Florida  imposes  a  tax  of  12J^  cents  per  transmit- 
ter; Montana  a  tax  of  75  cents  per  transmitter;  and  Tennessee 
a  tax  of  from  20  to  50  cents  per  transmitter,  graded  according 
to  the  population  in  each  case  in  addition  to  the  property  tax. 
Moreover,  as  intimated  above,  Connecticut  and  Delaware 
also  employ  this  method  in  part. 

In  the  case  of  express  companies  the  states  have  as  a  rule 
departed  from  the  property  tax  system  to  an  even  greater  ex- 
tent than  in  the  preceding  cases.  Only  a  few  states  have  re- 
verted to  the  ad  valorem  system,  and  there  frequently  because 
of  a  constitutional  defect  in  the  particular  method  employed. 
For  instance,  Iowa  started  in  1868  with  a  tax  on  the  personal 
property  of  express  companies  which  was  declared  to  be  equal 
to  40%  of  their  gross  receipts.  In  1870  Iowa  reverted  to  the 
general  property  tax,  but  in  1896  again  imposed  a  gross  re- 
ceipts tax  at  the  rate  of  1%,  which  was  increased  in  1898  to  2%. 
In  1900,  however,  this  tax  was  overturned  by  the  Supreme 
Court,  and  Iowa  now  adopted  the  ad  valorem  system  with  the 
unit  rule.  In  Georgia  also  the  alternative  gross  receipts  tax, 
first  levied  in  1901,  was  abandoned  in  1908  owing  to  a  court 
decision.  In  Michigan  the  gross  receipts  tax  was  replaced  by 
the  ad  valorem  system  in  1901  and  in  Wisconsin  this  occurred 
in  1899. 

Ohio  levied  a  net  receipts  tax  in  1862,  and  changed  in  1865  to 
a  gross  receipts  tax.  But  in  1893  the  ad  valorem  system  was 
established,  coupled,  however,  with  a  gross  receipts  tax  at  2%, 
changed  in  1902  to  1%,  and  again  raised  to  2%  in  1910. 
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Many  more  states,  however,  have  on  the  contrary  during 
recent  years  abandoned  the  older  methods  for  the  gross  re- 
ceipts tax.  No  less  than  twenty-four  states  now  tax  express 
companies  according  to  gross  receipts.  The  rate  is  as  follows: 
3  mills  in  South  Carolina;  5  mills  in  New  York  and  Virginia;  8 
mills  in  Pennsylvania;  1%  in  Arizona,  Louisiana  and  Ohio; 
\]/i%  m  Missouri;  \]/z%  in  West  Virginia;  2%  in  California, 
New  Jersey  and  New  Mexico;  2J^2%  ^^  Maryland  and  Texas; 
3%  in  Maine,  North  Carolina,  Oregon  and  Rhode  Island;  4% 
in  Kansas;  5%  in  Connecticut  (except  that  companies  trans- 
acting business  on  electric  lines  and  street  railways  are  taxed 
only  2%)  Delaware,  Washington,  and  Wyoming;  and  6%  in 
Minnesota.  Where  the  high  rates  are  levied,  the  gross  receipts 
tax  is  sometimes  in  lieu  of  all  taxes  on  property,  as  in  the  case  of 
Connecticut  and  Minnesota.  In  Kansas,  Rhode  Island  and 
Washington,  however,  the  corporations  are  taxable  also  on 
their  tangible  property.  In  California  they  are  taxable  only 
on  their  local  real  estate.  In  most  of  the  other  states  they 
M'e  subject  also  to  the  property  tax,  either  for  local  purposes, 
or  for  both  local  and  state  purposes,  as  in  Missouri,  Ohio, 
South  Carolina  and  West  Virginia;  or  on  the  property  excluding 
the  franchise,  the  franchise  being  deemed  to  be  taxed  through 
the  receipts  tax.  In  New  York  and  Pennsylvania  express 
companies  are  also  subject  to  the  general  corporation  taxes. 
In  Wyoming  the  tax  is  divided  in  equal  proportions  between 
the  state  and  the  several  counties  in  which  the  company  oper- 
ates. In  Louisiana  the  tax  seems  to  apply  only  to  domestic 
companies.^ 

As  compared  with  the  states  employing  the  gross  receipts 
tax  only  six  states  utilize  the  mileage  tax  for  express  companies. 
Alabama  levies  a  tax  of  $1  per  mile  where  the  express  lines  do 
not  exceed  500  miles,  but  thereupon  imposes  a  flat  tax  arranged 
in  classes,  the  maximum  tax  of  $5,000  being  paid  when  the 
mileage  is  over  4,000  miles.  Mississippi  levies  a  tax  of  $250 
plus  $4  a  mile  in  the  case  of  first  class  railroad  track,  or  $2  a 
mile  in  the  case  of  second  or  third  claims  railroad  track  ^  over 
which  the  business  is  operated.  Tennessee  imposes  a  tax  of 
$1,000  on  all  companies  with  lines  less  than  100  miles  long,  but 
$2,500  where  the  length  is  over  100  miles.    Virginia  levies  a  tax 

*  See  State  vs.  Pacific  Express  Co.,  121  La.  151.    But  see  State  vs.  Ham- 
mond Packing  Co.,  110  La.  180. 
*For  an  explanation  of  these  terms  cf.  supra ^  p.  17P. 
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of  $6  per  mile  in  addition  to  both  the  gross  receipts  and  the 
property  tax.  West  Virginia  imposes  a  tax  of  $1.50  per  mile  in 
addition  to  the  property  tax.  Vermont  which  from  1880  to 
1904  imposed  a  gross  earnings  tax  now  levies  a  tax  at  the  flat 
rate  of  $8  per  mile,  in  lieu  of  all  taxes  on  property.  This  arbi- 
trary tax  was  due  to  the  refusal  of  the  companies  to  furnish 
adequate  details  of  their  business. 

In  addition  to  these  receipts  and  mileage  taxes  we  find 
sporadic  instances  of  other  methods.  Thus  North  Dakota 
taxes  express  companies  according  to  the  size  of  the  station, 
the  tax  being  graded  from  $5  to  $50.  This  is,  however,  really 
a  fee,  being  called  a  license  fee,  and  paid  in  addition  to  the 
ad  valorem  tax.  Florida  levies  a  flat  tax  of  $7,500.  per  annum 
in  lieu  of  all  state  and  county  licenses,  but  permits  in  addition 
city  or  town  licenses,  with  rates  from  $6  to  $200.  In  Massachu- 
setts express  companies  are  subject  to  an  excise  tax,  like  the 
general  corporation  tax  on  corporate  excess,  except  that  the 
tax  instead  of  being  computed  on  the  basis  of  capital  stock 
alone,  is  computed  on  the  basis  of  the  shares,  bonds,  and  im- 
funded  debt,  and  with  the  further  exception  that  only  so  much 
of  that  valuation  is  taken  as  the  gross  receipts  within  the  stat« 
bear  to  the  total  gross  receipts.  Finally  in  Delaware  express 
companies  pay  an  annual  license  fee  of  $250  in  addition  to  the 
gross  receipts  tax. 

In  some  states,  as  in  Maryland  and  West  Virginia,  the  gross 
receipts  tax  applies  only  to  foreign  companies,  the  domestic 
companies  being  subject  to  the  general  property  tax.  As  a 
matter  of  fact,  however,  almost  all  the  express  companies  are 
foreign  companies. 

From  the  fact  that  the  large  express  companies  are  generally 
unincorporated,  the  question  has  recently  arisen  whether  they 
are  liable  to  the  corporation  tax.  In  Vermont  and  Pennsylvania 
joint-stock  companies  are  expressly  included.  In  New  Jersey 
the  tax  law  applies  only  to  corporations.  In  New  York  express 
companies  have  been  declared  liable  to  the  state  corporation 
tax  because  the  statute  expressly  applies  to  joint-stock  com- 
panies; ^  but  under  the  provisions  of  the  revised  statutes  im- 
posing a  tax  on  "all  monied  or  stock  corporations,"  which 
still  governs  local  taxation  in  New  York,  it  has  been  held  that 
the  unincorporated  joint-stock  express  companies  are  not  liable 
to  local  taxation.-  There  is,  of  course,  no  good  economic  reason 
1 117  N.  Y.  136.  *  133  N.  Y.  279. 
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for  their  exemption.  The  resident  shareholders,  however,  are 
nominally  taxable  on  their  respective  interests  in  the  same  way 
that  members  of  a  copartnership  are  taxable. 

Parlor  and  sleeping  car  companies  have  been  separately 
taxed  in  a  smaller  nimiber  of  states.  In  some  states  like  Georgia 
the  ad  valorem  unit  rule  system  is  employed,  whereby  the 
ordinary  rate  of  the  property  tax  is  levied  on  that  proportion  of 
the  entire  value  of  all  the  cars  of  the  company  which  the  state 
mileage  over  which  the  cars  are  run  bears  to  the  entire  mileage. 
In  fifteen  commonwealths  we  find  the  gross  receipts  tax,  in 
many  of  them  drawing  room,  dining,  chair  and  buffet  cars  being 
expressly  designated  as  included  in  the  general  category.  The 
rates  are  as  follows:  3  mills  in  South  Carolina;  5  mills  in  New 
York;  8  mills  in  Pennsylvania;  1%  in  Rhode  Island;  1J^%  in 
Delaware  and  Florida;  2%  in  New  Jersey;  2J/^%  in  Maryland; 
3%  in  California,  Oklahoma  and  Oregon;  4%  in  Minnesota; 
4J^%  in  Maine;  5%  in  Texas;  and  7%  in  Washington.  In 
several  of  these  states  an  additional  tax  on  property  is  levied, 
as  in  Rhode  Island  and  South  Carolina.  In  Minnesota  the  tax 
is  alternative  with  a  property  tax.  In  Maryland  an  additional 
tax  is  levied  on  the  capital  stock  of  domestic  companies  only. 
In  Texas  an  additional  tax  of  J4  of  1%  on  capital  stock  is  levied 
on  all  such  companies,  but  they  are  then  exempt  from  all  other 
taxes. 

As  contrasted  with  these  taxes  on  receipts,  several  states, 
principally  in  the  South,  impose  so-called  license  fees  or  priv- 
il^e  taxes  in  addition  to  the  property  tax.  In  Alabama  the 
tax  is  $1,250;  in  Florida  it  is  graded  from  $26  to  $40  per  car,  with 
additional  local  licenses  from  $12.50  to  $20,  all  of  which  are 
paid  in  addition  to  the  gross  receipts  tax;  in  Mississippi  the  tax 
is  from  $1.50  to  $2.50  per  car;  in  North  Dakota  the  tax  is  at 
the  flat  rate  of  $100;  in  Tennessee  the  tax  is  $3,000  in  lieu  of  all 
other  taxes  except  on  property. 

The  mileage  tax  is  found  only  in  Virginia,  which  levies  a 
tax  of  $2  per  mile  together  with  an  annual  registration  fee. 
Finally  there  may  be  mentioned  Ohio  which  imposes  a  tax  of 
1%  on  the  excess  of  the  value  of  the  capital  stock,  as  propor- 
tioned to  Ohio,  above  the  value  of  the  real  estate;  and  Vermont 
which  imposes  a  tax  of  7-10  of  1%  on  the  proportion  of  the 
capital  stock  invested  or  used  in  the  state. 

In  addition  to  the  palace  and  sleeping  car  companies  tax  we 
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find  separate  mention  made  of  other  car  companies  in  eight 
states  which  impose  a  special  tax.  Arkansas  imposes  an  excise 
or  privilege  tax  of  5%  on  the  gross  receipts  of  all  private  car 
companies.  California  taxes  refrigerator,  oil,  stock,  fruit  and 
other  car-loaning  companies  at  the  rate  of  3%  on  their  gross 
receipts.  Minnesota  imposes  a  tax  of  4%  on  the  gross  receipts 
of  freight  line  companies,  which  are  defined  as  companies 
engaged  in  operating  box,  flat,  coal,  ore,  bank,  stock,  gondola, 
furniture,  refrigerator  or  other  cars  over  any  railroad  line. 
Mississippi  taxes  car  equipment  companies  3%  on  gross  re- 
ceipts in  Ueu  of  the  property  tax.  Oklahoma  taxes  stock  car, 
refrigerator  car,  and  other  private  car  companies,  car  trusts 
and  car  associations  at  the  rate  of  3%  on  gross  receipts;  Oregon 
taxes  refrigerator  cars  3%;  Texas  taxes  stock,  refrigerator,  fruit 
and  other  car  companies  3%.  Vermont  imposes  a  tax  of  23^% 
on  the  gross  earnings  of  car,  steamboat  and  transportation  com- 
panies as  an  alternative  to  the  tax  of  1  M%  on  appraisal.^  Wash- 
ington levies  a  tax  of  7%  on  the  gross  receipts  of  car  companies 
in  addition  to  a  tax  on  their  tangible  property. 

The  next  class  of  public-service  corporations  which  are 
sometimes  taxed  in  a  special  way,  is  composed  of  street  rail- 
ways. These  are  specifically  mentioned  in  twelve  states.  In 
Connecticut  they  are  taxed  like  railways  by  the  stock  and  bond 
method.  In  Tennessee  they  are  taxed  on  mileage,  the  privilege 
tax  being  graded  from  $3  to  $10  per  mile  of  track  according  to 
the  population.  In  the  other  states  the  tax  is  levied  on  gross 
receipts.  The  rates  are  as  follows:  3-20  of  1%  in  Maine,  3-10 
of  1%  in  South  Carolina;  1%  in  New  York,  North  Dakota  and 
Rhode  Island;  1.2%  in  Ohio;  4%  in  California;  and  5%  in 
New  Jersey.  In  New  York,  however,  they  pay  in  addition  3% 
upon  the  dividends  in  excess  of  4%;  but  where  the  property 
of  such  a  corporation  is  leased  to  another,  the  gross  receipts 
tax  is  omitted.  In  Rhode  Island  street  railways  pay  in  addition 
to  the  1%  tax  imposed  in  1912,  which  is  deemed  to  be  in  lieu 
of  all  taxes  on  the  security  holders,  a  so-called  franchise  tax 
imposed  in  1909,  which  consists  of  a  second  tax  of  1  %  on  gross 
receipts,  together  with  all  net  earnings  over  8%.  Moreover 
street  railways  in  Rhode  Island  are  also  liable  to  the  general 
property  tax,  and  to  any  other  taxes  that  are  or  may  be  imposed 
on  all  persons  or  corporations.  At  present  this  means  an  addi- 
tional tax  on  tangible  property.     In  two  states  the  gross  re- 

*  As  to  this  qf,  supra,  p.  172. 
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ceipts  tax  is  graded.  In  Massachusetts  the  rate  of  the  so- 
called  commutation  tax  on  street  and  electric  railroads  is  1% 
when  gross  receipts  are  less  than  $4,000  per  mile;  2%  between 
$4,000  and  $7,000;  21^%  between  $7,000  and  $14,000;  2}4% 
between  $14,000  and  $21,000;  2H%  between  $21,000  and 
$28,000;  and  3%  if  gross  receipts  are  $28,000  per  mile  or  over. 
This  tax  is  supplemental  to  the  general  corporation  tax  and  also 
to  the  so-called  additional  corporate  franchise  tax  which  takes 
for  the  state  any  excess  of  dividends  over  8%  on  the  capital 
stock  in  the  case  of  corporations  that  have  paid  an  average 
dividend  of  6%  since  their  formation.  In  Texas  interurban 
roads  connecting  cities  of  10,000  inhabitants  or  over  pay  from 
H  or  54  of  1%  of  gross  receipts,  according  as  the  population  is 
under  or  over  20,000.  In  almost  all  the  above  cases  the  tax 
applies  to  interurban  as  well  as  city  or  town  street  railways. 
The  street  railway  tax  is  generally  reserved  for  state  purposes, 
but  in  some  cases  it  is  handed  over  in  part  or  whole  to  the  lo- 
calities. In  New  York,  e.  g.y  the  tax  is  imposed  on  such  propor- 
tion of  gross  receipts  as  the  mileage  on  the  highways  bears  to 
the  total  mileage,  and  is  distributed  in  the  local  districts  in 
proportion  to  the  value  of  taxable  property  of  the  street  railways 
therein.  In  Wisconsin  the  gross  receipts  tax  on  street  railways 
was  replaced  by  the  ad  valorem  system  in  1905. 

Another  class  of  public-service  corporations  is  composed 
of  gas  or  electric  light,  heat  or  power  companies.  We  find  them 
specifically  mentioned  in  twelve  states.  The  usual  tax  again 
is  on  gross  receipts.  The  rates  are  as  follows:  3  mills  in  South 
Carolina  (light  and  power  companies);  J^  to  H  of  1%  in  Texas 
(gas,  electric  light,  power  and  water  companies);  3^  of  1%  in 
Maryland,  New  Jersey  (unless  subject  to  the  special  franchise 
tax  of  2%)  and  Virginia;  1%  in  North  Dakota  and  Rhode 
Island  (gas,  electric  and  power  companies);  1.2%  in  Ohio 
(gas,  electric  and  natural  gas  companies);  and  4%  in  Califor- 
nia (transmission  or  sale  of  gas  or  electricity).  In  Delaware 
the  tax  is  2-5  of  1%  of  gross  earnings  plus  4%  on  dividends 
over  4%.  In  New  Jersey  the  tax  (except  when  the  companies 
axe  subject  to  the  special  franchise  tax  of  2%)  is  3^  of  1%  on 
gross  receipts  together  with  5%  on  dividends  over  4%.  In  New 
York  the  tax,  which  applies  to  gas,  electric  or  steam  heating, 
lighting  and  power  companies  and  water  works  companies, 
amounts  to  J^  of  1%  on  gross  earnings  together  with  a  tax  of 
3%  on  dividends  in  excess  of  4%.    Such  companies  are  then 


194  ESSAYS  IX   TAXATION 

exempt  from  the  general  corporation  tax.  In  Pennsylvania,  on 
the  other  hand,  similar  companies  are  subject  to  the  general 
corporation  tax.  Finally  in  some  of  the  Southern  states  gas 
and  electric  companies  are  subject  to  privilege  or  license  taxes. 
In  Florida  this  is  graded  from  $10  to  $250,  with  50%  additional 
for  the  use  of  meters.  In  Mississippi  it  is  graded  from  $30  to 
$300,  and  in  Tennessee  from  $50  to  $700  according  to  popula- 
tion. In  Alabama  gas  and  electric  light  and  power  and  water 
works  companies  are  subject  to  local  licenses  of  from  $5  to  $100 
per  city  or  town  according  to  population. 

There  still  remain  a  few  classes  of  public-service  corporation:-, 
in  which  we  find  an  occasional  example  of  specific  taxation. 
Among  them  may  be  mentioned  the  following: 

Water  companies  are  taxed  separately  in  Florida  (state 
licenses  of  from  $50  to  $150  and  local  licenses  of  from  $25  to 
$50  according  to  population);  Ohio  (1.2%  on  gross  receipts); 
North  Dakota  (1%  on  gross  receipts);  New  York  (J^  of  1%  on 
gross  receipts  together  with  3%  on  dividends  over  4%) ;  Rhode 
Island  (1%  on  gross  receipts  in  addition  to  the  property  tax); 
South  Carolina  (3  mills  on  capital  stock  in  addition  to  the 
property  tax) ;  Tennessee  (license  tax)  and  Virginia  (J^  of  1%  on 
gross  receipts  in  addition  to  other  taxes). 

Oil  pipe  linesj  or  as  they  are  sometimes  called  simply  pipe 
lines,  are  taxed  separately  in  Delaware  (1-50  of  1%  on  gross 
earnings) ;  Maryland  (2%  on  gross  receipts) ;  New  Jersey  (8-10 
of  1%  on  gross  receipts) ;  New  York  (j/^  of  1%  on  gross  re- 
ceipts together  with  3%  on  dividends  over  4%) ;  North  Dakota 
(1%  on  gross  receipts) ;  Ohio  (4%  on  gross  receipts) ;  and  Texas 
(2%  on  gross  receipts). 

Navigation  companies  are  taxed  in  Florida  (3  cents  per  net 
ton  of  registered  tonnage);  Michigan  (river  improvement 
companies,  1%  on  paid  up  capital);  New  York  Q/^  ot  1%  on 
gross  receipts  and  3%  on  dividends  over  4%) ;  South  Carolina 
(3  mills  on  the  dollar  of  capital  stock). 

Steamboat  or  navigation  companies  are  occasionally  taxed 
separately,  as  in  Indiana  (3J^  cents  per  net  ton  of  registered 
tonnage);  New  York  (J^  of  1%  on  gross  receipts  in  addition 
to  the  general  corporation  tax);  Rhode  Island  (1%  on  gross 
receipts  in  addition  to  the  property  tax) ;  and  Virginia  (J^  of  1% 
on  gross  receipts  in  addition  to  the  property  tax. 

Terminal  companies  or  union  depot  companies  are  taxed 
separately  in  North  Dakota  (1%  of  gross  receipts);  Ohio  (1.2% 


THE  TAXATION  OF  CORPORATIONS  195 

of  gross  receipts);  Tennessee  (license  tax)  and  Texas  (1%  of 
gross  receipts). 

Healing  and  cooling  companies  are  taxed  in  North  Dakota 
(1%  of  gross  receipts);  New  York  (J^  of  1%  of  gross  earnings); 
and  Ohio  (1.2%  of  gross  earnings). 

Messenger  or  messenger  and  signal  companies  are  taxed  sep- 
arately in  New  Jersey  (2%  of  gross  receipts);  Ohio  (1.2%  of 
gross  receipts);  and  North  Dakota  (1%  of  gross  receipts). 

Road  companies  are  specifically  mentioned  in  Michigan  and 
taxed  2J/^%  on  gross  earnings. 

Grain  elevaiors  are  taxed  in  North  Dakota  through  an  annual 
license  of  from  $8  to  $25. 

Foreign  bridge  companies  are  taxed  in  Indiana  on  earnings, 
but  the  earnings  are  treated  as  personal  property  and  put  into 
the  regular  tax  list. 

Toll  bridges  and  ferrieSj  canal  ditches,  tramroads  and  pole- 
roads  used  for  transporting  timber  or  other  valuable  articles  of 
commerce  are  taxed  in  Alabama  on  their  gross  receipts  at  the 
general  property  tax  rate. 

Outside  of  the  public-service  corporations  mentioned  above 
we  also  find  a  special  tax  on  building  and  loan  associations  in 
Alabama  (1  per  mill  on  the  capital  stock  up  to  $100,000  and  J^ 
of  1  per  mill  on  sums  above  that  figure) ;  Kentucky  (2%  on  gross 
receipts  of  foreign  companies);  Maine  "capital  dues"  of  }4  of 
1%);  and  Vermont  (building  investment  companies,  1%  on 
sums  loaned). 

This  completes  the  list  of  the  special  taxes  levied  on  particular 
classes  of  corporations.  We  thus  come  to  the  third  movement, 
away  from  the  property  tax  which,  as  noted  above,  has  been 
the  introduction  of  a  tax  applicable  to  all  corporations  in  gen- 
eral.   In  other  words  we  have  now  to  deal  with 

5.  The  General  Corporation  Tax 

Here  again  Pennsylvania  took  the  lead,  for  in  that  state  the 
tax  is  far  older  than  might  be  imagined  from  its  recent  intro- 
duction into  other  commonwealths.  We  have  already  seen 
that  in  1824  Pennsylvania  imposed  a  tax  on  the  net  dividends 
of  banks.  In  1836  the  tax  was  extended  to  iron  companies, 
at  the  rate  of  eight  per  cent  on  all  dividends  exceeding  six  per 
cent.  In  this  provision  can  be  found  the  germ  of  the  later  laws. 
The  first,  general  corporation  tax,  imposed  in  1840,  provided 


A 
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that  "banks  and  all  corporations  whatever"  which  declared  a 
dividend  of  one  per  cent  should  pay  "in  addition  to  all  present 
taxes"  one-half  mill  for  each  dollar  of  the  dividend  or  profit, 
and  an  additional  one-half  mill  for  every  additional  one  per 
cent  of  dividend.  In  1844,  however,  an  act  was  passed  which 
sketched  in  broad  outline  the  path  of  future  development. 
According  to  this  law  all  domestic  corporations  which  made 
or  declared  a  dividend  or  profit  of  at  least  six  per  cent  paid 
a  tax  on  capital  stock  of  one-half  mill  for  each  one  per  cent  of 
dividend;  but  if  the  dividend  was  less  than  six  per  cent,  the 
tax  was  three  mills  on  the  dollar.  This  law  continued  until 
the  act  of  1859  provided  that  the  three  mills  tax  should  be  paid 
only  if  no  dividend  was  declared;  but  that  in  case  of  any  divi- 
dend (not,  as  before,  a  six  per  cent  dividend)  the  tax  should  be 
one-half  mill  on  the  capital  stock  for  each  one  per  cent  of  divi- 
dend. In  1864  it  was  provided  that  corporations  not  pa3ring 
to  the  state  a  tax  upon  dividends  should  pay  three  per  cent  on 
net  earnings.  The  consolidated  act  of  1868  excepted  from  the 
general  corporation  tax  only  banks,  savings  institutions  and 
foreign  insurance  companies  (all  of  which  were  separately 
taxed),  but  imposed  a  tax  of  three  per  cent  on  the  net  earnings 
or  income  of  all  corporations,  except  those  liable  to  the  ton- 
nage tax,  i,e,  the  transportation  companies. 

The  important  feature  of  this  law,  however,  was  that  the 
capital  stock  tax  was  now  made  applicable  to  all  companies 
incorporated  or  doing  business  in  the  state,  i.e.  to  foreign  as 
well  as  to  domestic  corporations.  Only  from  1868,  therefore, 
was  the  Pennsylvania  tax  a  general  corporation  tax.  The 
general  law  of  1874  made  no  change  except  in  respect  to  trans- 
portation companies  as  mentioned  above,  and  with  the  further 
exception  that  coal  companies  were  to  pay  a  franchise  tax  of 
three  cents  per  ton  transported.  In  1879  the  line  of  division 
in  the  tax  was  again  drawn  at  dividends  of  six  per  cent — ^that 
is,  the  principle  of  the  law  of  1859  was  abandoned  and  that  of 
1844  reinstated.  Limited  partnerships,  except  those  organized 
for  manufacturing  or  mercantile  purposes,  were  put  on  the 
same  footing  as  corporations;  and  the  tonnage  tax  on  coal 
companies  was  limited  to  1881,  after  which  it  was  to  cease. 
Manufacturing  corporations  with  certain  exceptions  were 
exempted  from  taxation  for  state  purposes,  and  a  loan  tax  of 
four  per  cent  was  imposed,  applicable  also  to  the  bonds  of 
corporations.     In  1885  the  latter  was  reduced  to  three  per 
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cent.  In  1889  the  rate  of  the  capital  stock  tax  was  fixed  at  one- 
half  mill  for  each  one  per  cent  of  dividend,  if  dividends  amounted 
to  six  per  cent,  and  at  three  mills  when  dividends  were  less 
than  six  per  cent.  Finally,  in  1891  this  plan  was  abandoned 
and  the  amendments  adopted  which,  as  still  further  altered  in/ 
1893,  are  now  in  force. 

Under  the  law  as  it  now  stands  in  Pennsylvania,  the  "tax  on 
corporation  stock"  applies  to  all  corporations,  joint-stock 
associations  and  limited  partnerships  doing  business  in  the 
state  or  having  any  portion  of  their  capital  invested  therein, 
except  banks  and  savings  institutions,  foreign  insurance  com- 
pani^,  building  and  loan  associations  and  manufacturing  com- 
panies to  the  extent  of  the  capital  stock  invested  in,  and  actually 
and  exclusively  employed  in  carrying  on  manufacturing  within, 
the  state.  Corporations  engaged  in  the  brewing  or  distilling 
of  malt  or  spirituous  liquors,  and  such  as  enjoy  and  exercise 
the  right  of  eminent  domain,  are  not  included  in  this  exception. 
Bourse  companies  are  exempt  as  to  a  certain  proportion  of 
their  capital  stock.  Banks  and  insurance  companies,  how- 
ever, are,  as  we  know,  taxed  separately,  while  building  and  loan 
associations  pay  on  their  matured  stock  a  tax  equal  to  the 
state  tax  on  moneys  at  interest,  and  distilling  companies  pay 
a  separate  tax  on  capital  stock  at  the  rate  of  one  per  cent. 
The  rate  of  the  general  capital  stock  tax  is  now  uniform — 
namely,  five  mills  on  each  dollar  of  the  actual  value  of  the  whole 
capital  stock  of  all  kinds.  This  value,  ascertained  by  appraise- 
ment, must  not  be  less  than  the  average  price  for  which  the 
stock  has  been  sold  during  the  year,  nor  less  than  the  value 
indicated  by  the  net  earnings  or  by  the  profit  in  dividends  or 
by  what  has  been  carried  to  the  siut)1us  or  sinking  fund.  If 
any  profit  has  been  added  to  the  sinking  fund,  it  is  treated  as 
if  it  had  been  devoted  to  dividends,  unless  it  is  set  apart  ex- 
pressly for  the  payment  of  debts.  In  the  case  of  fire  and 
marine  insurance  companies  the  rate  is  three  mills  on  each 
dollar  of  capital  stock. 

In  addition  to  this  tax  on  corporation  stock,  there  is  a  tax 
of  three  per  cent  on  the  net  earnings  of  unincorporated  banks 
and  all  corporations  except  those  liable  to  the  previous  tax 
or  to  the  tax  on  gross  receipts.  The  only  corporations  which 
would  be  liable  under  this  provision  are  banks  and  manufac- 
turing corporations;  but  the  latter,  with  the  exceptions  just 
noted  as  liable  to  the  tax  on  corporation  stock,  are  now  ex- 
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pressly  exempt  from  all  taxation;  and  the  former,  by  electing 
to  pay  ten  mills  on  the  par  value  of  their  capital  stock,  secure 
exemption  from  all  other  taxation  except  on  their  real  estate. 
Thus  the  net  earnings  tax  does  not  apply  to  corporations  at  all. 
It  is  levied  chiefly  on  unincorporated  savings  banks  and  on 
trust  companies  without  capital  stock.  If  the  banks  do  not 
elect  this  ten  mills  tax,  the  market  value  of  the  stock  is  assessed 
to  the  stockholders  and  taxed  four  mills,  and  the  banks  are 
further  subject  to  local  taxation.  It  has  already  been  noted 
above  in  the  proper  connection  that  transportation,  trans- 
mission, electric  light  and  insurance  companies  pay  a  tax  on 
gross  receipts  or  premiums  in  addition  to  the  general  corpora- 
tion tax. 

In  addition  to  the  tax  on  capital  stock,  Pennsylvania  im- 
poses a  "tax  on  loans,"  which  exacts  four  mills  on  the  dollar 
of  all  interest  paid  on  any  scrip,  bond  or  certificate  of  indebted- 
ness issued  by  any  private  corporation,  and  on  all  public  loans 
(except  those  of  Pennsylvania  and  of  the  United  States).  The 
tax  was  first  imposed  in  18G4  in  the  shape  of  a  tax  on  the  loans 
themselves.  In  1868  this  was  altered,  so  far  as  corporate  loans 
are  concerned,  to  a  tax  of  5%  on  the  interest  paid.  In  1873 
the  law  was  modified  and  in  1874  the  tax  was  abolished.  In 
1879,  however,  it  was  restored  in  the  shape  of  a  tax  on  the 
corporation.  But  this  law,  like  its  successor  of  1881,  was  de- 
clared unconstitutional;  and  it  was  not  until  1885  that  the 
tax  was  re-established  at  the  rate  of  three  mills  on  the  dollar, 
changed  in  1891  to  four  mills,  at  which  it  now  stands.  This 
tax  must  not  be  confused  with  the  tax  on  loans  or  mortgages 
in  the  hands  of  corporations,  which  is  a  part  of  the  general 
state  tax  on  personal  property.  For  it  has  been  held  that 
corporations  and  associations  liable  to  the  capital  stock  tax 
shall  not  be  required  to  pay  any  further  tax  on  mortgages, 
bonds  or  other  securities  belonging  to  them,  and  which  con- 
stitute any  part  of  their  assets  included  within  the  appraised 
value  of  their  capital  stock.  But  if  they  hold  these  bonds  in 
a  fiduciary  capacity,  they  are  liable.  On  the  other  hand,  the 
tax  on  the  loans  made  by  corporations,  i.e.  on  corporate  obh- 
gations,  has  been  upheld  as  a  proper  exercise  of  the  legislative 
authority  and  as  not  in  conflict  with  any  provision  of  the  fed- 
eral constitution.  It  is  deemed  to  be  in  effect  a  tax  on  the  bond- 
holder, not  on  the  corporation,  although  the  corporation  is 
required  to  advance  the  tax  and  to  deduct  it  from  the  interest. 
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The  treasurers  of  corporations,  therefore,  pay  the  tax  on  all 
their  bonds  or  obligations  unless  affirmative  proof  is  offered 
that  the  owners  reside  out  of  the  state,  and  then  deduct  the 
tax  from  the  interest  due.  The  tax  is,  however,  not  payable 
on  bonds  owned  by  non-residents.  If  the  bonds  are  sold  "free 
of  tex,"  that  is,  without  recourse  to  the  bondholder,  the  right 
of  the  state  to  collect  from  the  corporation  is  no  wise  affected. 

Certain  classes  of  loans  have  been  declared  non-taxable, 
either  by  special  enactment  or  by  judicial  construction.  These 
are  as  follows: 

(1)  Obligations  held  in  their  own  right  by  corporations  paying 
the  capital  stock  tax;  for  such  obligations  enter  into  the  value 
of  the  capital  stock  which  is  taxed;  (2)  obligations  held,  or  notes 
discounted  or  negotiated,  by  trust  companies,  national,  state 
and  savings  banks;  (3)  obligations  held  by  non-residents  in  their 
own  right,  and  by  persons  whose  residence  is  unknown;  (4) 
obligations  held  by  institutions  organized  for  purely  charitable 
or  religious  purposes;  (5)  obligations  of  their  members  held  and 
owned  by  building  and  loan  associations;  (6)  obligations  on 
which  no  interest  has  been  paid  or  earned  during  the  tax  year, 
from  which  the  tax  could  have  been  deducted. 

This  general  corporation  tax,  it  is  important  to  note,  is  in 
lieu  of  all  local  taxation  on  personalty.  In  Pennsylvania,  there- 
fore, corporations  subject  to  the  capital  stock  tax  are,  with  some 
exceptions  noted  below,  locally  taxable  only  on  real  estate; 
while  public-service  corporations,  which  are  subject  to  the 
gross  earnings  tax,  are  not  taxable  locally  even  on  their  real 
estate. 

The  law  of  1885  exempted  manufacturing  corporations 
(with  certain  exceptions)  from  all  taxation  for  state  purposes; 
but  it  was  held  that  only  that  part  of  the  capital  of  a  manu- 
facturing company  which  was  invested  in  the  plant  actually 
necessary  for  the  manufacture  of  its  products  could  be  exempted, 
and  that  the  capital  of  such  companies  invested  in  mines  for 
the  production  of  coal  to  be  used  in  the  process  of  manufac- 
turing, or  any  other  capital  similarly  invested,  was  taxable. 
The  laws  of  1889  and  1891,  however,  provide  for  the  exemption 
of  those  companies  only  which  are  organized  exclusively  for 
manufacturing  purposes,  and  the  law  of  1893  specifically  limits 
the  exemption  to  that  part  of  the  stock  which  is  exclusively 
employed  in  carrying  on  manufacturing  within  the  state. 
If  the  capital  is  invested  in  property  which  it  is  merely  con- 
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venient  to  use  in  connection  with  manufacturing  operations, 
it  is  not  exempt.^  Manufacturing  companies  are  held  to  be 
limited  to  those  that  produce  material  substances.  Laundry 
companies  and  steam  heat  companies,  e.g.  are  not  considered 
manufacturing  companies.  In  the  case,  however,  of  the  tax  on 
loans,  since,  as  we  have  just  seen,  it  is  held  to  be  not  upor^the 
corporation  but  upon  the  moneys  of  the  bondholder,  manufac- 
turing corporations  are  Uable  equally  with  others. 

In  New  York  the  general  corporation  tax  came  later;  for  not 
until  1880  was  a  law  passed  which  was  based  on  the  Penn- 
sylvania act.  This  act  levied  a  tax  on  the  par  value  of  the 
capital  stock  as  fixed  by  the  state  board,  making  the  rate  IJ/^  mills 
on  the  dollar  if  the  dividends  were  less  than  six  per  cent  or  if  there 
were  no  dividends  at  all,  and  J^  mill  for  each  1%  of  dividends  if 
the  dividends  were  6%  or  more.  The  law  has  been  repeatedly 
amended  in  important  details,  especially  bj''  the  laws  of  1885, 
1889,  1890,  1896,  1901,  1906  and  1910;  but  the  main  outlines 
remained  unaltered.  Among  the  more  important  recent  changes 
are  the  following:  In  1896  only  that  part  of  the  capital  employed 
within  the  state  was  declared  taxable,  although  the  practice 
had  been  to  that  effect  for  some  time.  In  1901  manufacturing 
companies,  which  had  hitherto  been  exempt  only  when  their 
capital  had  been  exclusively  and  wholly  engaged  in  manufac- 
turing within  the  state  were  declared  exempt  if  40%  of  their 
capital  was  so  invested.  In  1906  several  alterations  were  made. 
The  rates  were  now  further  differentiated  according  to  the 
amount  of  business  and  the  character  of  the  enterprise,  so  that 
they  were  fixed  at  J4,  ^  or  13^  per  mill,  respectively,  as  will 
be  explained  below.  The  other  important  change  affected 
foreign  corporations  which  invest  their  capital  in  the  stock  of 
another  corporation  doing  business  in  the  state.  These  foreign 
companies  had  not  been  considered  engaged  in  business  in  the 
state.  In  1906  they  were  made  taxable  by  the  provision  that 
the  capital  of  a  corporation  invested  in  the  stock  of  another 
corporation  should  be  deemed  to  be  assets  located  where  the 
property  represented  by  the  stock  is  located.  This  of  course 
also  changed  the  reverse  rule  according  to  which  a  domestic 
corporation  whose  capital  was  invested  in  the  stock  of  a  foreign 
corporation  had  been  taxable,  but  was  now  exempt. 

At  present,  the  tax,  known  as  the  franchise  tax  or  the  capital 

*  For  a  discussion  of  these  points  see  Eastman,  The  Law  of  Taxation  in 
Pennsylvania,  1909,  p.  671  et  aeq. 
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stock  tax,  applies  to  All  corporations  except  the  following: 
banks,  trust  companies  and  savings  institutions;  insurance, 
title  guaranty  and  surety  companies;  elevated  railroads  and  sur- 
face railroads  not  operated  by  steam;  water,  light,  heat  and 
power  companies;  agricultural  and  horticultural  associations; 
and  manufactiuring,  mining  and  laundering  companies,  to  the 
extent  only  of  the  capital  actually  employed  in  manufacturing, 
mining  or  laundering,  provided  that  at  least  40%  of  the  capital 
is  invested  in  the  state  and  used  by  them  in  manufacturing, 
mining  or  laundering.  All  of  these  exempt  corporations,  how- 
ever, except  the  two  last  categories  (agricultural  and  manufac- 
turing) are  reached  by  separate  specific  taxes,  as  we  have  learned 
above. 

The  tax  is  assessed  according  to  the  capital  stock.  Originally 
the  rate  was  just  one-half  of  that  of  the  original  Pennsylvania 
prototype.  At  present,  however,  the  rate  of  tax  is  determined 
according  to  very  complicated  rules.  In  reality  there  are  in 
New  York  no  less  than  six  different  classes,  although  the  rather 
confused  law  does  not  clearly  differentiate  them.  They  are  as 
follows: 

1.  Corporations  pajring  dividends  of  six  per  cent  or  more 
are  subject  to  a  tax  of  J^  of  a  mill  for  each  1%  of  dividends, 
the  tax  to  be  computed  on  the  par  value  of  the  capital  stock. 
This  it  will  be  observed  is  equivalent  to  an  income  tax  of  2}/^%. 

2.  If  the  corporation  pays  no  dividends,  the  rate  is  ^  of  a 
mill,  the  tax  being  computed  on  the  appraised  value  of  the  is- 
sued capital  stock  employed  within  the  state.**^  The  measure  of 
the  amount  of  capital  stock  employed  within  the  state  is  de- 
clared to  be  such  a  portion  of  the  issued  capital  stock  as  the 
gross  assets  employed  in  any  business  within  the  state  bear  to 
the  gross  assets  wherever  employed  in  business.  For  purposes 
of  taxation  the  capital  of  a  corporation  invested  in  the  stock  of 
another  corporation  is  deemed  to  be  assets  located  where  the 
physical  property  represented  by  such  stock  is  located. 

3.  C!orporations  paying  less  than  6%  dividends,  whose  lia- 
bilities equal  or  exceed  their  assets  {i,e.  which  are  insolvent), 
or  the  average  selling  price  of  whose  stock  has  been  below  par 
during  the  year,  are  subject  to  a  tax  of  ^  of  a  mill,  computed 
on  the  appraised  value  of  the  stock  employed  within  the  state. 

4.  Corporations  paying  less  than  6%  dividends  whose  assets 
exceed  their  liabilities  by  an  amount  equal  to,  or  greater  than, 

»  See  198  N.  Y.,  246. 
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their  capital  stock,  or  the  market  price  of  whose  stock  equals 
or  exceeds  par,  pay  IJ^  mills  on  the  capital  stock  employed 
within  the  state;  and  it  is  further  provided  that  in  this  case 
the  value  of  the  capital  stock  shall  not  be  less  than  par,  or  less 
than  the  difference  between  the  assets  and  the  liabilities,  or 
(if  the  stock  was  sold)  not  less  than  the  average  market  price 
at  which  the  stock  was  sold.  Whichever  of  such  valuations 
is  the  highest  is  to  be  taken  as  the  value  of  the  stock,  on  which 
the  tax  is  computed. 

5.  All  other  corporations,  that  is,  corporations  paying  divi- 
dends of  less  than  6%  and  whose  assets  exceed  their  liabilities, 
but  not  by  an  amount  equal  to,  or  greater  than,  the  capital  stock, 
and  whose  stock  has  no  market  price,  pay  a  tax  of  not  less 
than  13^  mills  on  the  actual  value  of  the  capital  stock  employed 
within  the  state,  or  13^  mills  on  the  average  market  price  of  the 
capital  stock. 

6.  Corporations  having  two  or  more  kinds  of  capital  stock 
upon  which  the  rates  of  dividends  vary  pay  a  tax  on  each  kind 
of  stock  according  to  the  respective  class  in  which  they  fall,  as 
explained  in  the  preceding  five  categories. 

The  provisions  of  the  law  are  so  complicated  that  they  have 
led  to  much  litigation,  which  has  gradually  settled  the  principles 
involved.  It  has  been  decided,  e.g.  'that  when  the  law  requires 
intrinsic  or  actual  value  of  the  stock  to  be  ascertained,  book 
value  cannot  be  taken,  ^  but  that  the  liabilities  must  be  de- 
ducted from  the  assets.^  Moreover,  if  the  good  will  of  the 
business  has  any  value,  that  is  to  be  added  to  the  net  assets.' 
Corporations  subject  to  the  capital  stock  tax  are  exempt^ 
from  all  state  taxation  on  their  personal  property;  but  they 
are  liable  to  local  taxation  on  their  whole  property,  both  real  and 
personal,  according  to  the  primitive  methods.  The  additional 
taxes  on  other  corporations  have  already  been  described  under 
the  appropriate  heading. 
J  In  Massachusetts,  the  general  corporation  tax  dates  from 

1864.  In  1863  indeed,  a  law  was  enacted  which  taxed  dividends 
paid  by  corporations  to  non-resident  stockholders;  but  this 
was  pronounced  unconstitutional,  and  was  replaced  by  the 

*  People  ex  rcl.  National  Enameling  CJo.  vs.  Miller,  112  App.  Div.  880. 

*  People  ex  rel.  Lorena  Co.  vs.  Morgan,  55  App..  Div.  265  (1900). 

*  People  ex  rel.  Wiobusoh  <fe  Ililger  Co.  vs.  Roberts,  154  N.  Y.  101.  For 
a  more  detailcHi  iiocount  soi>  IF.  M.  Powell,  Manual  of  Corporate  Taxation  in 
New  York  for  State  PurposeSf  1907. 
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law  of  the  following  year.  This  was  an  extension  to  corpo- 
rations in  general  of  the  law  of  1832,  which  as  we  remember  ^ 
was  applied  to  manufacturing  corporations  only.  The  tax 
was  levied  on  all  corporations  except  banks  and  mining  com- 
panies Banks  were  separately  taxed  as  has  been  explained 
above.  Domestic  mining  companies  were  also  separately 
taxed  by  a  law  of  1864  at  7-12  of  1%  on  the  value  of  the  cap- 
ital stock;  and  in  the  following  year  foreign  companies  were 
taxed  at  the  rate  of  1-20  of  1%  (reduced  in  1883  to  1-40  of  1%). 
In  1879  corporations  engaged  in  building  railroads  and  telegraphs 
in  foreign  countries  were  also  excepted,  but  were  then  taxed  by 
a  special  law  at  the  rate  of  1-20  of  1%  on  the  par  value  of  the 
capital  stock,  together  with  4%  on  dividends.  The  general 
law  applied  only  to  domestic  companies,  and  this  has  continued 
to  be  the  case  with  a  few  exceptions.  In  1865  foreign  telegraph 
companies  were  included;  in  1885,  foreign  telephone  companies; 
in  1898  foreign  street  railways;  and  in  1906  foreign  railroads. 

The  act  of  1864  laid  down  the  general  principle  which  is 
still  followed  to-day.  The  basis  of  the  tax  was  the  market 
value  of  the  capital  stock  after  deducting  the  value  of  the  real 
estate  and  machinery,  if  any,  which  were  locally  taxable. 
The  tax  commissioner,  on  the  basis  of  returns  made  by  the 
corporations,  was  to  estimate  the  fair  cash  value  of  the  shares 
constituting  the  capital  stock.  This  was  to  be  regarded  as  the 
true  value  of  the  corporate  franchise.  The  excess  of  this  value 
over  that  of  the  corporate  property  locally  taxed  was  termed 
the  corporate  excess,  and  on  this  excess  the  tax  was  assessed. 
In  1864  the  rate  was  1.6% — the  average  rate  of  the  general 
property  tax  at  that  time.  In  1865  the  rate  was  made  to  fluc- 
tuate with  the  average  rate  on  property  in  general  from  year 
to  year.  The  tax  was  paid  to  the  state  treasurer,  and  was  by 
him  distributed  to  the  localities  in  accordance  with  the  resi- 
dence of  the  shareholders,  to  be  offset  against  the  sums  due  to 
the  state  from  the  locaUties  for  the  property  tax  and  the  bank 
tax.  The  state,  however,  retained  the  amount  of  the  tax  cor- 
responding to  the  value  of  the  shares  held  by  non-residents. 

This  remained  the  system  without  any  changes  of  impor- 
tance for  over  three  decades,  with  the  single  exception  that  in 
1865  a  law  was  passed  providing  that  thereafter  in  the  case  of 
railroads,  telegraph  and  telephone  companies  only  that  pro- 
portion of  the  capital  stock  should  be  taken  that  corresponded 

*  Supra,  p.  147. 
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to  the  Massachusetts  proportion  of  the  total  mileage.  During 
the  last  decade  of  the  nineteenth  century,  however,  several 
criticisms  began  to  be  heard.  The  growing  importance  of  the 
street  and  electric  railways  brought  about  a  demand  for  a 
heavier  tax  on  them,  and  at  the  same  time  for  an  increased 
revenue  to  the  localities.  Both  of  these  objects  were  accom- 
plished in  1898.  The  distribution  of  the  corporate  excess  to 
the  localities  was  changed  from  the  basis  of  the  residence  of 
the  stockholder  to  that  of  the  location  of  the  line.  This  meant 
of  course  that  the  whole  of  the  tax  went  back  to  the  localities. 
Furthermore  an  additional  franchise  tax  was  imposed  on  street 
railways,  amounting  to  the  entire  excess  of  dividends  over  8%, 
provided  the  corporation  had  paid  an  average  dividend  of  6% 
since  its  formation.  In  1906  electric  roads,  constructed  partly 
on  private  property,  partly  on  public  highways,  were  made 
taxable  like  street  railways,  with  the  exception  that  only  so 
much  of  the  proceeds  as  correspond  to  the  length  of  track  on 
public  highways  was  to  be  distributed  to  the  localities,  the  re- 
mainder being  distributed  like  the  ordinary  tax  on  corporate 
excess. 

A  few  years  later  there  developed  considerable  dissatisfaction 
with  the  taxation  of  domestic  business  corporations,  as  distin- 
guished from  the  public-service  and  the  financial  corporations. 
Domestic  business  corporations  were  taxed  more  severely  than 
their  foreign  competitors,  that  is,  foreign  corporations  doing 
business  in  the  state,  as  well  as  similar  corporations  in  the 
neighboring  states.  As  to  the  latter  we  have  learned  that  in 
New  York  and  Pennsylvania  manufacturing  corporations  are 
in  large  measure  exempt;  and  in  the  other  New  Elngland  states 
there  was  no  effective  tax  at  all  on  such  corporations.  As  to 
foreign  corporations  doing  business  in.  Massachusetts,  these 
were  liable  only  for  their  tangible  property,  taxed  locally.  The 
shares  were  indeed  taxable  to  the  shareholder  if  discovered;  but 
this  was  an  eventuality  that  almost  never  happened.  This 
discrimination  against  domestic  companies  was  removed  by 
the  law  of  1903.  Henceforth  there  were  to  be  deducted  from 
the  value  of  the  stock  of  ordinary  business  corporations:  (1) 
the  value  of  the  real  estate  and  machinery,  whether  located 
in  or  out  of  the  state;  (2)  all  other  tangible  property  located 
out  of  the  state  and  liable  to  taxation,  whether  taxed  or  not; 
and  (3)  securities  which  are  exempt  in  the  hands  of  a  citizen 
of  Massachusetts  (i.e.  stocks  of  state  corporations  and  of  other 
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corporations  taxed  in  the  state  on  their  franchises,  mortgages 
or  bonds  exempt  from  taxation).  Moreover,  a  limit — both 
maximum  and  minimum — was  now  set  to  the  amomit  of  the 
tax.  The  minimum  tax  payable  is  one  corresponding  to  a 
rate  of  1-10  of  1%  of  the  market  value  of  the  stock.  The 
maximum  limit  is  reached  as  follows:  an  amount  is  taken  equal 
to  120%  of  the  tax  commissioner's  valuation  of  the  real  estate, 
machinery,  tangible  property  and  securities  taxable  to  residents 
of  Massachusetts.  From  this  is  deducted  the  value  of  all 
property  taxed  in  the  state  or  liable  to  taxation  outside  of  the 
state.    On  the  remainder  the  tax  is  assessed. 

A  second  change  made  by  another  law  of  the  same  year  was 
the  imposition  on  foreign  corporations  of  a  slight  excise  tax, 
at  the  rate  of  1-100  of  1%  of  the  par  value  of  the  capital  stock, 
with  a  deduction  for  taxes  locally  paid,  and  with  a  maximum 
limit  of  $2,000. 

During  all  these  years  the  rate  of  the  corporate-excess  tax 
had  been  reached  by  dividing  the  taxes  on  property,  exclusive 
of  polls,  levied  in  that  year  into  the  total  valuation  of  property 
in  the  state  for  the  preceding  year.  In  1906  the  rule  was  now 
changed  for  all  corporations  except  street  and  electric  rail- 
ways, so  that  in  future  the  rate  was  made  the  average  of  the 
annual  rates  thus  determined  for  the  three  years  preceding  the 
assessment.  In  1909  this  new  rule  was  made  uniform  on  all 
corporations,  without  exception. 

During  the  first  decade  of  the  new  centiuy  another  diflBculty 
presented  itself.  The  distribution  of  the  proceeds  had  led  to 
much  dissatisfaction  on  the  part  of  places  where  the  business 
enterprises  were  located;  for  the  revenues  went  not  to  these 
localities^  but  to  the  places  where  the  stockholders  happened  to 
reside.  As  the  result  of  a  long  agitation  the  law  was  changed 
in  1910  so  that  in  the  case  of  ordinary  business  corporations, 
while  the  state  still  retained  that  part  of  the  tax  paid  on  account 
of  the  shares  owned  by  non-residents,  the  remainder  is  dis- 
tributed to  the  city  or  town  where  the  business  is  carried  on; 
and  if  the  business  is  carried  on  in  more  than  one  city  or  town, 
then  in  proportion  to  the  value  of  the  tangible  property  of  the 
corporation  in  each  city  or  town.  If,  however,  the  business  is 
not  carried  on  in  the  state  and  if  the  corporation  does  not  own 
any  tangible  property  in  the  state  other  than  ordinary  office 
furniture,  the  tax  is  retained  by  the  state. 

The  Massachusetts  system  of  taxing  the  corporate  excess 
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at  present  may  therefore  may  be  summed  up  as  follows.  Cor- 
porations are  divided  into  four  classes:  ordinary  commercial 
and  manufacturing  companies;  street  railroads;  other  public- 
service  corporations;  and  financial  corporations. 

(1)  Ordinary  business  companies  may  deduct  from  the  ap- 
praised value  of  the  capital  stock:  (a)  the  value  of  the  real  estate 
and  machinery  locally  taxed  within  the  state;  (b)  the  value  of 
the  property  situated  and  taxable  in  another  state  or  country; 
(c)  the  value  of  securities  which  if  owned  by  a  natural  person 
resident  in  Massachusetts  would  not  be  taxable.  The  tax  com- 
missioner in  practice  takes  the  value  of  real  estate,  machinery, 
merchandise  and  taxable  securities,  adds  20%,  and  then  deducts 
the  three  classes  of  property  mentioned  above.  The  tax  is 
distributed  to  the  localities  in  accordance  with  the  ratio  of 
the  tangible  property  in  the  town  or  towns  where  the  business 
is  carried  on,  except  that  the  state  retains  that  part  of  the  tax 
paid  on  account  of  shares  owned  by  non-residents. 

(2)  Street  railways  may  deduct  from  the  value  of  the  capital 
stock:  (a)  the  value  of  the  real  estate  and  machinery  taxable 
locally,  and  (b)  the  value  of  so  much  of  the  capital  stock  as  is 
proportional  to  the  line  outside  of  the  state.  The  proceeds 
are  then  distributed  to  the  localities  in  accordance  with  relative 
trackage,  the  state  retaining  practically  nothing.  In  the  case 
of  electric  roads  only  so  much  as  corresponds  to  trackage  on 
public  highways  is  so  distributed. 

(3)  Other  public-service  corporations  in  general,  are  allowed 
the  same  deductions  as  street  railways,  but  the  proceeds  are  dis- 
tributed according  to  the  residence  of  the  stockholders.  In 
the  case  of  domestic  telephone  companies,  however,  instead  of 
deducting  so  much  of  the  stock  as  is  proportional  to  mileage 
outside  of  the  state,  the  law  prescribes  a  deduction  of  so  much 
of  the  stock  as  is  owned  by  the  companies  in  other  corpora- 
tions, when  the  tax  is  paid.  In  the  case  of  foreign  telephone 
companies,  in  lieu  of  this  there  is  deducted  so  much  of  the 
capital  stock  as  is  proportionate  to  the  number  of  telephones 
used  or  controlled  outside  of  the  state. 

(4)  Financial  corporations  subject  to  the  law  include  only 
trust  companies  and  stock  insurance  companies.  For  banks, 
savings  banks  and  mutual  insurance  companies  are,  as  we  know, 
taxable  under  different  laws.  Financial  corporations  pay  the 
excise  tax  on  all  personal  property  held  in  trust.  But  as  they  are 
permitted  to  deduct  the  value  of  real  estate  and  as  mortgages 
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arc  in  Massachusetts  considered  an  interest  in  real  estate,^ 
they  may  deduct  all  their  loans  on  real  estate  and  thus  vir- 
tually escape  taxation  on  this  account.  They  are,  however, 
further  taxable  on  their  deposits  (except  demand  deposits) 
at  a  rat«  equal  to  three-quarters  of  the  rate  on  the  corporate 
excess.  This  means  virtually  a  rate  of  about  1%  on  deposits, — 
double  that  on  savings  banks. 

The  Massachusetts  system  is  therefor^  a  complicated,  but 
effective  one.^  The  chief  criticism  to  be  urged — namely,  the 
failure  to  take  account  of  corporate  bonds  in  estimating  the 
value  of  the  capital — is  somewhat  attenuated  by  the  fact  that 
in  Massachusetts,  to  a  far  greater  extent  than  anywhere  else, 
railroads  as  well  as  other  corporations  have  been  created  on  the 
proceeds  of  share  capital  alone.  The  other  criticism,  however, 
that  the  tax  applies  only  to  domestic  companies  cannot  be  so 
easily  met. 

The  corporate-excess  method  of  taxation  has  recently  been 
extended  to  Cahfornia,  but  with  improvements.  In  Califor- 
nia the  law  of  1910,  which  as  we  know  ^  was  designed  to  bring 
about  a  separation  of  state  and  local  revenues,  divided  corpora- 
tions into  two  classes — public-service  and  other  corporations. 
All  public-service  corporations  (except  water  companies)  are 
taxed  on  the  basis  of  gross  receipts,  according  to  the  rates 

*  Cf.  supra,  p.  104. 

*  Among  the  more  important  literature  of  the  subject  we  may  mention: 
James  R.  Garrett,  "Taxation  of  Franchises  in  Massachusetts,"  in  Munici- 
pal Affairs,  vol.  iv.,  p.  50G;  F.  A.  Wood,  "The  Massachusetts  Franchise 
Tax  and  Local  Distribution,"  ibid.,  p.  124;  J.  P.  Procter,  Additional  Bur- 
dens upon  Street  Railtcay  Companies,  Boston,  1891 ;  Whitney  and  Cummings, 
Additional  Burdens  upon  Street  Railway  Companies,  Boston,  1891;  E.  W. 
Burdett,  Argument  for  the  Massachusetts  Street  Railway  Association,  Boston, 
1893;  S.  J.  Elder,  Special  TaxcUionfor  the  Use  of  tJie  Streets,  Boston,  1897; 
F.  A.  North,  Business  Corporations  in  Massachusetts,  Boston,  1903;  H. 
Winn,  The  Corporation  Exemptions  of  190S,  Boston,  1905;  A.  E.  Pillsbury, 
Argument  for  the  Association  of  Massachusetts  Gas  Companies,  Boston,  1903; 
J.  M.  Hallowell,  The  Corporation  Franchise  Tax,  Boston,  1904;  G.  Calkins, 
"The  Massachusetts  Business  Corporation  Law,"  in  Ripley's  Trusts,  Pools 
and  Corporations^  1907;  J.  M.  Hallowell,  The  Taxation  of  Dojnestic  Manufac- 
tmng  Corporations  in  Massachusetts,  1908;  C.  A.  Andrews,  "Taxation  of 
Corporate  Franchises  in  Massachusetts,"  in  the  Yale  Review,  Feb.,  1911, 
p.  353  et  seq.    Cf.  the  book  by  Friedman  and  the  article  by  Bullock  men- 
tioned supra  on  pp.  142  and  143.    Much  material  will  also  be  found  in  the 
numerous  official  reports  on  taxation  and  on  corporation  law,  which  are 
motioned  infra,  at  the  close  of  chap.  xxi. 

'  Cf.  infra,  chap.  xi. 
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mentioned  in  the  preceding  section,  and  the  taxes  are  expres 
declared  to  be  taxes  upon  the  property  and  the  franchise, 
other  corporations,  including  mercantile,  manufacturing  i 
mining  companies  (except  insurance  companies  and  banks  wh 
are  separately  taxed)  pay  a  state  tax  on  the  so-called  fr. 
chise.  This  is  however  virtually  a  tax  on  the  corporate 
cess.  For  the  value  of  the  franchise  is  held  to  be  the  aggreg 
value  of  the  stock  and  bonds  less  the  value  of  the  tangi 
property  locally  taxable.  On  this  franchise,  so  determii 
a  rate  of  1%  is  imposed. 

In  this  new  system  several  points  are  to  be  noticed.  In 
first  place,  the  definition  of  the  franchise  includes  all  the  th 
varieties  of  franchises,  which  we  shall  discuss  later.^  In 
second  place,  a  peculiar  provision  is  inserted  into  the  h 
requiring  in  the  case  of  ordinary  corporations  the  deduct 
of  the  value  of  the  good  will  in  estimating  the  value  of 
franchise.  Thirdly,  bonds  as  well  as  stock  are  considered 
ascertaining  the  value  of  the  franchise.  Fourthly,  in  the  c 
of  public-service  corporations  the  tax  on  gross  receipts  is 
lieu  of  all  other  taxes  except  the  local  tax  on  real  estate, 
state  corporation  license  tax  and  such  municipal  charges 
may  be  imposed  for  any  special  privilege  or  franchise.  Fiftt 
in  the  case  of  other  corporations  in  general  the  only  diflFerei 
theoretically  is  that  the  franchise  is  determined  and  taxed 
•the  state  instead  of  by  the  locality,  the  remainder  of  the  pr 
erty  still  being  subject  to  local  taxation.  Practically,  howe\ 
it  means  that  the  tax  is  now  really  assessed,  whereas  forme 
it  was  apt  to  be  left  in  abeyance.  It  may  also  be  mentioi 
that,  evidently  by  some  oversight,  in  addition  to  the  franct 
tax  there  is  still  left  in  California  the  old  annual  license  tax 
$20  on  all  corporations. 

In  New  Jersey,  the  tax  on  "miscellaneous  corporatioi 
dates  from  1884,  and  is  described  as  a  "license  for  the  corpor 
franchise."  As  amended  in  1892,  it  applies  to  all  corporati< 
except  railroads  and  canals  (both  of  which  are  taxed  separate! 
banks,  cemeteries,  religious,  charitable  or  educational  asso< 
tions,  and  manufacturing  or  mining  companies  at  least  fi 
per  cent  of  whose  outstanding  capital  is  invested  in  busio 
in  the  state.  If  the  latter  have  less  than  fifty  per  cent  of  tl 
capital  so  invested,  they  pay  the  tax  on  capital  stock  mentioi 

*  Cf.  infra,  chap,  vii,  eec.  i. 
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below,  but  may  deduct  the  assessed  value  of  the  property  so 
used  in  manufacture  or  mining.  Telegraph,  telephone,  cable, 
express,  parlor  car,  gas,  electric  light,  insurance,  oil  and  pipe- 
line companies,  as  we  have  seen  above,  are  taxed  under  this 
law  in  a  special  manner,  i.e.  on  receipts,  premiums  and  dividends. 
All  other  companies  included  under  the  head  "miscellaneous 
corporations,"  pay  a  yearly  "license  fee"  or  "franchise  tax" 
of  one-tenth  of  one  per  cent  on  the  capital  stock  issued  and 
outstanding  up  to  three  million  dollars;  one-twentieth  of  one 
per  cent  on  the  capital  between  three  and  five  millions;  and 
fifty  dollars  additional  for  each  one  million  dollars  capital  in 
excess  of  five  millions.  This  tax  applies,  except  in  the  case  of 
insurance  companies,  only  to  domestic  corporations.  But  it  is 
to  be  borne  in  mind  that  railroad  companies  are  not  included 
in  this  tax  on  miscellaneous  corporations. 

In  Rhode  Island  corporations  were  not  separately  taxed 
until  1912.  The  new  law  also  makes  a  distinction  between 
public-service  and  other  corporations.  Public-service  corpora- 
tions are  taxed  on  gross  receipts,  as  explained  in  the  previous 
section;  but  the  system  differs  from  that  of  California  in  that 
the  rate  is  low  and  in  that  not  only  real  estate  but  also  the  tan- 
gible personalty  continues  to  be  liable  for  taxation  to  the  general 
property  tax.  The  gross  earnings  tax  therefore  simply  takes 
the  place  of  the  tax  on  intangible  personalty.  Other  corpora- 
tions— i.e.  manufacturing,  mercantile  and  miscellaneous  cor- 
porations, wherever  incorporated — pay  a  tax  at  the  low  rate  of 
40  cents  on  the  dollar  on  the  corporate  excess,  which  is  deter- 
mined as  follows:  The  value  of  all  bonds  and  of  all  other  in- 
debtedness is  added  to  the  value  of  the  stock.  In  the  case  of 
corporations  doing  a  business  outside  of  the  state,  only  a  por- 
tion of  the  value  of  the  stock  is  taken:  where  they  derive  their 
profit  chiefly  from  the  sale  or  use  of  real  estate  or  tangible 
personalty,  the  proportion  taken  is  the  ratio  of  the  value  of 
such  property  in  the  state  to  the  value  of  all  such  property  in 
and  out  of  the  state;  if,  on  the  other  hand,  the  profits  are  de- 
rived chiefly  from  the  holding  or  sale  of  intangible  property, 
the  criterion  is  the  relative -proportion  of  gross  receipts  in  the 
state  to  total  gross  receipts.  In  any  other  case  in  which,  as 
the  law  reads,  "these  proportions  are  not  equitably  applicable" 
the  oflScials  are  to  take  "such  proportion  as  is  equitable." 
From  the  total  value  of  stock  and  debts  thus  ascertained  is 
deducted  the  assessed  value  of  the  realty  and  tangible  person- 
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alty  located  in  the  state.    The  remainder  is  pronounced  to  be 
the  value  of  the  corporate  excess. 

To  these  six  states  with  general  corporation  taxes — Pennsyl- 
vania, New  York,  Massachusetts,  California,  New  Jersey  and 
Rhode  Island — there  may  be  added  Ohio  and  Maryland,  al- 
though from  another  point  of  view  these  commonwealths  might 
be  included  with  those  mentioned  below.*  In  Maryland,  the 
''tax  on  incorporated  institutions"  dates  in  a  certain  sense 
from  1841,  when  all  domestic  corporations  which  declared  divi- 
dends werei  required  to  return  the  stock  owned  by  non-residents, 
and  to  pay  the  state  general  property  tax  thereon  to  the  collec- 
tor of  the  place  where  the  corporation  or  its  chief  oflSce  was 
situated.  In  1842  this  obligation  was  extended  to  stock  owned 
by  residents;  and  in  1847  the  corporations  were  required  to 
pay  the  tax,  whether  or  not  they  had  earned  dividends.  The 
county  tax  was,  moreover,  still  collected  from  the  shareholder. 
Early  in  the  seventies  the  system  was  slightly  changed;  in 
1878  the  present  method  was  introduced,  and  the  office  of  tax 
commissioner  created.  The  tax  is  levied  on  the  capital  stock, 
or,  if  there  be  none,  on  the  property  and  assets  of  all  corpora- 
tions incorporated  or  doing  business  in  the  state,  and  of  all 
joint-stock  companies  doing  business  in  the  state,  except  steam 
railroads  and  savings  institutions,  both  of  which  are  taxed 
separately.  Deductions  are  made  from  this  valuation  for  the 
assessed  value  of  real  property  (separately  taxed),  for  the  capi- 
tal invested  in  property  which  already  pays  taxes,  for  the  non- 
taxable securities  held  and,  in  the  case  of  building  associations, 
for  mortgages  on  taxable  property.  The  corporations  pay  at 
the  rate  of  the  general  property  tax,  on  only  so  much  of  the 
stock  as  is  owned  by  residents  of  the  state.  They  were  also 
required  to  pay,  under  a  law  dating  from  1847,  the  general 
property  tax  on  all  interest-bearing  bonds,  certificates,  or  evi- 
dences of  debt,  owned  by  residents,  deducting  the  amount 
from  the  interest  due  the  bondholders.  This  method  of  taxing 
bonds  which  continued  until  1896  differed  from  the  Pennsyl- 
vania system  chiefly  in  the  fact  that  the  tax  was  leviable  by  the 
local  officials.  As  a  consequence  it  was  really  not  enforced.^  The 
law  of  1896,  however,  made  all  corporate  bonds,  certificates  of 
indebtedness  or  other  evidences  of  debt  assessable  to  the  owners 
at  their  place  of  residence  and  subject  to  a  tax  of  30  cents  per 

» Infra,  p.  213. 

« Code  of  Public  General  Laws  of  1888,  art.  81,  sec.  87. 
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$100  of  assessed  value,  in  addition  to  the  general  state  rate  on 
property.  The  local  tax  must  be  apportioned  equally  between 
the  town  and  county  where  the  owner  resides.^  The  state  rate 
has  been  considerably  increased  of  recent  years  and  has  been 
fixed  for  1913-14  at  31  cents  making  the  total  tax  61  cents, 
which  is  much  higher  than  the  Pennsylvania  tax,  and  which  will 
therefore  probably  lead  to  much  evasion.  Moreover,  it  is  to  be 
noted  that  the  tax  on  bonds  is  payable  by  the  owner,  not  the 
corporation,  as  was  formerly  the  case.  The  corporation  taxes  in 
Maryland,  therefore,  now  have  only  a  very  limited  scope. 

In  Kentucky,  we  find  since  1892,  in  addition  to  the  prop- 
erty tax,  and  the  license  tax  to  be  mentioned  below,  a  franchise 
tax  on  all  corporations  or  associations  *^  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise  not  allowed  to 
natural  persons,  or  performing  any  public  service."  This 
is,  however,  interpreted  to  include  only  **  public-service  or  car- 
rier" companies  and  can  therefore  not  be  called  a  general  cor- 
poration tax. 

In  Alabama,  there  was  formerly  a  tax,  dating  from  1866,  on 
the  dividends  of  all  corporations  doing  business  in  the  state; 
but  since  the  dividends  were  simply  classed  as  personal  property, 
the  tax  yielded  almost  nothing  and  was  discontinued  before 
long.  There  was  formerly  also  a  tax  on  the  incomes  of  corpora- 
tions; but  this  seems  to  have  been  rarely  assessed  and  was 
abolished  in  1884. 

It  may  also  be  mentioned  that  Virginia  had  a  general  corpora- 
tion tax  for  a  short  p-eriod.  In  1843  a  tax  of  two  and  a  half  per 
cent  was  imposed  on  the  dividends  of  all  corporations,  except 
as  to  the  stock  held  outside  of  the  state;  but  in  1846  the  tax  was 
reduced,  and  was  then  allowed  to  disappear.  During  the  Civil 
War,  again,  a  tax  was  imposed  on  steamboat  companies  and 
"companies  of  a  similar  character."  The  law  defined'  capital  as 
stock  subscribed,  money  deposited,  bonds,  certificates  and  other 
evidences  of  debt,  so  that  the  tax  was  thus  really  laid  on  stock 
plus  total  indebtedness. 

In  addition  to  these  six — or  including  Maryland  seven — states 
with  a  general  corporation  tax  we  find  a  number  of  common- 
wealths— nineteen  in  all — which  impose  a  slight  tax,  almost  in 
the  nature  of  fees,  on  corporations  in  general.  In  a  certain  sense 
these  may  also  be  called  general  corporation  taxes.  They  differ, 
however,  from  the  corporation  taxes  hitherto  discussed  in  three 

» Frederic  Co.  vs.  Frederio  City,  88  Neb.  654. 
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respects.  In  the  first  place,  they  are  in  almost  every  case  not 
substitutes  for,  but  supplemental  to,  the  general  property  tax. 
Secondly,  with  one  or  two  exceptions,  the  charge  is  fixed  or 
graduated  at  specific  sums  instead  of  being  a  percentage  tax. 
In  the  third  place  the  amount  is  so  insignificant  as  scarcely  to 
warrant  the  name  of  tax.  In  some  cases  the  charge  is  even 
known  as  a  fee,  although  the  appellations  are  very  varied.  In 
ten  of  these  states — ^Alabama,  Arkansas,  California,  Colorado, 
Georgia,  Kentucky,  Oregon,  Utah,  Vermont  and  West  Virginia 
— it  is  called  a  license  tax  or  annual  license  tax.  In  eight  states 
— Delaware,  Kentucky,  Maine,  North  Carolina,  Ohio,  Texas, 
Virginia  and  Washington — ^it  is  called  a  franchise  tax.  In 
Nebraska  it  is  called  an  annual  occupation  fee.  In  Oklahoma 
it  is  called  a  "Ucense  tax  or  license  fee."  In  Kentucky  there 
is  both  a  license  tax  and  a  franchise  tax,  the  former  being  im- 
posed on  all  corporations,  the  latter  being  payable  in  addition 
by  pubUc-service  corporations,  as  explained  in  the  preceding 
paragraph.  In  California,  as  we  noted  above,  the  license  tax 
is  payable  in  addition  to  the  new  general  franchise  tax.  In 
most  of  the  above  states  the  license  tax  is  supplemental  to  the 
ordinary  property  tax;  and  in  several  of  these  states,  as  we 
learned  in  the  last  section,  there  are  additional  taxes  on  certain 
classes  of  corporations.  The  character  and  rate  of  these  license, 
or  so-called  franchise,  taxes  are  as  follows. 

In  Alabama  the  ''license  tax,"  imposed  on  all  corporations, 
domestic  and  foreign,  as  a  part  of  the  general  privilege  tax 
system,  varies  from  $10  if  the  capital  is  under  $10,000  to  $500 
if  the  capital  is  over  one  million  dollars.  In  Arkansas  the 
''  franchise  tax  "  is  at  the  rate  of  1-20  of  1%  upon  the  proportion 
of  the  subscribed  or  issued  and  outstanding  capital  stock  em- 
ployed within  the  state.  In  California  the  '*  Ucense  tax  "  is  at 
the  flat  rafe  of  $20.  In  Colorado  the  "  license  tax  "  on  domestic 
corporations  is  2  cents  for  each  $1,000  if  the  capital  is  $25,000 
or  over.  In  the  case  of  foreign  corporations  the  tax  is  imposed 
on  only  so  much  of  the  capital  stock  as  is  employed  within  the 
state.  In  Delaware,  where  as  we  know  public-service  corpora- 
tions as  well  as  insurance  companies  and  banks  are  separately 
taxed,  all  other  corporations,  i.e.  all  manufacturing,  mining, 
mercantile  and  miscellaneous  corporations  with  less  than  50% 
of  capital  invested  in  business  carried  on  in  the  state,  or  whose 
capital  is  invested  wholly  without  the  state,  are  subject  to  an 
''  annual  franchise  tax  "  on  capital  stock,  ranging  from  $5,  where 
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the  capital  is  under  $35,000,  to  $50  where  it  is  a  million  dollars, 
with  an  additional  $25  for  every  succeeding  million  dollars. 
In  Georgia  the  *'  annual  license  tax  "  is  graded  from  $5  to  $100. 
In  Kentucky  the  "  license  tax  "  is  at  the  rate  of  30  cents  on  each 
$1,000  of  capital.  In  Maine  the  '^annual  franchise  tax*'  is 
graded  from  $5,  if  the  capital  does  not  exceed  $50,000,  to  $50 
where  the  capital  exceeds  a  million  dollars,  with  $25  additional 
for -each  succeeding  million  dollars.  In  Nebraska  the  "occupa- 
tion fee  "  varies  from  $5  to  $200  according  as  the  capital  is  not 
over  $10,000  or  exceeds  two  millions. 

In  North  Carolina  the  "franchise  tax"  is  $5  where  the  capital 
stock  is  not  more  than  $25,000  and  rises  to  $500  where  the 
capital  is  over  one  million  dollars.  In  Ohio  the  tax  is  1-10  of 
1%  on  the  capital.  In  Oklahoma  the  "Ucense  tax  or  fee," 
which  does  not  apply  to  public-service,  insurance,  banking  or 
building  and  loan  associations,  is  in  the  case  of  domestic  corpora- 
tions J^  of  1  per  mill  of  authorized  capital  stock,  and  in  the  case 
of  foreign  corporations  one  per  mill  of  the  capital  stock  em- 
ployed in  business  done  within  the  state.  The  tax,  however, 
is  in  no  case  payable  on  that  part  of  the  capital  employed  in 
any  business  subject  to  the  "production,  income  or  gross  re- 
ceipts tax."  In  Oregon  the  "license  tax"  is  graded  from  $10 
where  the  capital  is  $5,000  or  less,  to  $200  where  the  capital  is 
over  two  millions.  South  Carolina  imposes  a  'Ucense  tax,"  of 
one-half  per  mill  on  all  corporations  except  those  public-service 
corporations  which  pay  three  mills.  In  Texas  domestic  com- 
panies pay  from  $10  where  the  capital  is  under  $500,000  to  $50 
where  the  capital  is  over  $200,000.  Foreign  companies  pay  $25 
where  the  capital  is  not  more  than  $25,000;  $100  from  $25,000 
to  $100,000;  $100  plus  $1  for  every  $10,000  where  the  capital  is 
between  $100,000  and  a  million  dollars;  and  an  additional  tax 
of  $1  per  $10,000  on  the  excess  over  a  million  dollars.  In  Utah 
the  "license  tax"  on  all  domestic  corporations  (except  those 
not  organized  for  profit,  water  companies  for  culinary  purposes, 
canal  and  irrigation  companies  and  insurance  companies)  and 
on  all  foreign  corporations  is  graded  from  $5,  for  an  authorized 
capital  stock  up  to  $10,000,  to  $50  when  the  capital  stock  is 
over  $200,000.  Virginia  levies  a  small  "Ucense  tax."  In  Ver- 
mont the  "license  tax"  is  $10  where  the  capital  is  not  more 
than  $50,000,  with  $5  additional  for  every  succeeding  $50,000 
until  the  tax  reaches  $50. 

In  Washington  the  "  franchise  tax  "  is  fixed  at  $15.    In  West 
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Virginia  domestic  companies  pay  a  "  license  tax  "  graded  as  fol- 
lows: where  the  capital  is  $5,000  or  less,  $10;  from  $5-$10,000, 
$15;  $10-$25,000,  $20;  and  $5  additional  on  every  $25,000  to 
$200,000;  $15  on  each  additional  $100,000  up  to  $500,000;  $150 
from  $500,000  to  a  million  dollars;  and  $40  on  each  million  dol- 
lars additional.    In  the  case  of  non-resident  domestic  companies 
the  grades  are  slightly  different.     If  the  capital  stock  is  not 
more  than  $10,000,  the  tax  is  here  $15;  if  $10-$25,000,  $20 
if  $25-$50,000,  $30;  if  $50-$75,000,  $40;  if  $75-$100,000,  S50 
from  $100,000  to  a  million  dollars,  25  cents  on  each  $1,000 
from  one  to  two  millions,  $275  and  20  cents  on  each  additional 
$1,000;  from  two  to  four  millions,  $475  and  10  cents  on  each 
additional  $1,000;  over  four  millions,  $675  and  $50  on  each 
additional  $1,000. 

Outside  of  the  few  commonwealths  which  levy  a  general 
corporation  tax  at  a  special  rate,  almost  all  the  states,  including 
those  mentioned  in  the  preceding  list,  tax  the  property  of  cor- 
porations in  general  precisely  like  that  of  individuals  through 
the  general  property  tax.  Of  recent  years,  however,  some 
states  have  declared  the  franchise  to  be  taxable  property,  to 
be  assessed  like  other  property.  This  is  true  of  corporations 
in  general  in  Illinois,  Indiana,  Kentucky,  Michigan,  Minnesota, 
Missouri,  Montana,  Tennessee  and  Wyoming,  which  states 
are  to  be  added  to  those  mentioned  above  where  the  license 
or  other  tax  is  called  a  payment  for  the  franchise.  Sometimes 
the  corporate  excess  is  specifically  designated  as  property  and 
is  declared  to  be  the  excess  of  the  value  of  the  capital  stock 
over  that  of  the  tangible  realty  and  personalty.  The  corporate 
excess  is  specified  in  Alabama,  Illinois,  Indiana,  Minnesota, 
Mississippi,  Nebraska,  North  Carolina,  North  Dakota,  South 
Dakota,  Tennessee  and  Texas.  In  most  of  these  cases,  however, 
the  corporate  excess  is  taxable  by  the  local  assessors,  which 
means  in  practice  that  it  is  generally  not  reached.  In  only  a 
few  of  these  cases,  like  Illinois,  is  the  corporate  excess  appraised 
by  a  state  board,  and  in  that  state  the  system  does  not  apply 
to  railroads,  telegraph,  telephone,  banking  and  insurance  com- 
panies which  are  separately  reached,  nor  to  companies  for 
purely  manufacturing  purposes,  for  the  mining  or  sale  of  coal, 
for  printing,  for  publication  of  newspapers,  or  for  the  improving 
or  breeding  of  stock.  As  we  mentioned  above, ^  this  attempt 
to  include  the  franchise  in  the  value  of  the  property  really  in- 

^  Supra,  pp.  150  and  180. 
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volves  a  partial  departure  from  the  general  property  tax.     It 
will  be  more  fully  discussed  below. 

We  see  then  that  only  in  Pennsylvania,  New  York,  Cali- 
fornia and  Rhode  Island  are  there  general  corporation  taxes, 
in  the  real  sense  of  the  term,  applicable  to  practically  all  foreign 
as  well  as  to  domestic  corporations.  In  Maryland  the  corpora- 
tion tax,  although  nominally  applicable  to  foreign,  is  in  reality 
levied  almost  exclusively  on  domestic  companies.  In  Massa- 
chusetts and  New  Jersey,  the  law  applies  in  terms  only  to  domes- 
tic corporations.  In  Maryland  and  Massachusetts,  again,  the 
tax  is  really  a  general  property  tax  on  shares  of  stock,  although 
paid  by  the  corporation.  Maryland  and  Pennsylvania  are  the 
only  states  which  levy  taxes  on  corporate  bonds,  although  vir- 
tually only  on  the  bonds  of  domestic  corporations  in  the  hands 
of  residents.  In  California  and  Rhode  Island,  however,  bonds 
are  considered  in  arriving  at  the  value  of  the  franchise  or  of 
the  corporate  excess.  Finally,  only  in  Pennsylvania  is  the 
corporation  tax  in  lieu  of  the  local  tax  on  personalty,  while  in 
California  and  Connecticut  as  well  as  in  Pennsylvania  the  state 
tax  on  public-service  corporations  carries  with  it  exemption 
from  all  local  taxation.  The  important  questions  that  have 
arisen  in  connnection  with  these  various  points  will  be  discussed 
below. 

6.  The  Tax  on  Corporate  Charters 

A  mistake  often  mad6  is  that  of  confounding  with  the  cor- 
poration tax  what  may  be  called  the  tax  on  corporate  charters. 
This  is  in  reality  a  license  fee  charged  for  the  privilege  of  in- 
corporation or  of  increasing  the  capital  stock  of  a  company, 
and  it  is  generally  either  a  lump  sum,  or  a  percentage  of  the 
amount  of  the  capital  stock.  It  is  in  most  cases  of  very  recent 
origin.  In  only  a  few  states  does  it  antedate  the  last  decade 
of  the  nineteenth  century  and  in  only  one  or  two  is  it  found 
before  1870. 

In  Pennsylvania  the  earliest  act  is  that  of  1849,  which  provided 
that  certain  manufacturing  companies  on  their  incorporation 
should  pay  a  bonus  of  J^  of  1%  on  the  capital  stock,  payable 
in  five  annual  instalments.  In  1868  the  rate  was  changed  to 
14  oi  1%  but  the  tax  bonus  was  extended  to  all  corporations 
with  a  few  exceptions,  among  which  railroads  were  the  most 
important.  In  1889  the  same  rate  was  imposed  on  the  author- 
ized amount  of  all  increases  of  capital  stock.    In  1897  the  rate 
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was  increased  to  Va  of  1%  on  the  authorized  capital  stock, 
with  some  exceptions  which  were  still  taxable  at  the  old  rate. 
In  1899  the  rate  was  made  uniform  on  all  corporations  at  Va 
of  1%,  and  the  only  corporations  excepted  from  the  bonus 
were  building  and  loan  associations  and  so-called  corporations 
of  the  first  class,  i.e.  those  incorporated  by  the  courts,  and 
usually  not  for  profit.  Railroads  were  therefore  first  included 
in  this  year.  In  1901  the  bonus  was  extended  to  foreign  cor- 
porations also  and  was  applied  to  so  much  of  the  capital  as 
might  be  invested  in  the  state  after  the  date  of  the  passage  of 
the  act. 

In  Massachusetts,  where  the  charge  is  called  an  incorpora- 
tion fee,  the  first  law — that  of  1863 — simply  imposed  a  fee  of  $1 
for  recording  the  certificate  of  incorporation.  In  1865  this 
was  increased  to  $5.  In  1870  the  charge  was  made  a  percentage 
one  and  the  rate  was  fixed  at  1-20  of  1%  of  the  capital  stock. 
In  1871  the  minimum  charge  was  fixed  at  $5  and  the  maximum 
at  $200.  This  continued  to  be  the  law  until  1903  when  the 
charges  were  reduced,  the  rate  being  fixed  at  1-40  of  1%,  but 
with  a  minimum  payment  of  $10. 

At  present  the  tax  on  corporate  charters  is  found  in  almost 
all  of  the  states,  although  under  widely  varying  names.  In 
Alabama  and  in  Illinois,  it  is  called  "license  fees;"  in  Connect- 
icut, it  applies  only  to  foreign  corporations  seeking  a  charter 
in  the  state,  and  is  termed  the  "tax  on  corporate  franchise," 
although  quite  unlike  the  franchise  taxes  in  other  conmion- 
wealths;  in  Kentucky,  it  is  called  the  "tax  on  organization"; 
in  Maine,  the  "tax  on  new  corporations";  in  Maryland,  "bonus 
on  corporations";  in  Missouri,  the  "corporation  tax"  or  the 
"tax  on  corporations  incorporating";  in  Nebraska  "occupation 
fee  on  corporations  " ;  in  New  Hampshire,  "  charter  fees  " ;  in  New 
Jersey,  the  *'  tax  on  certificates  of  incorporation";  in  New  York, 
the  "organization  of  corporations  tax";  in  Ohio,  "organization 
fee";  in  Oklahoma  "incorporating  fee";  in  Pennsylvania  and 
Rhode  Island,  "bonus  on  charters";  in  Texas,  "franchise 
tax";  in  Vermont,  "corporation  license  tax";  in  West  Virginia, 
"license  tax  on   charters   and   certificates  of  corporations." 

The  rat^s  of  the  tax  are  exceedingly  multiform.  They  may 
be  classed  in  five  categories:  flat  rates;  fixed  percentage  rates; 
graded  rates,  fixed  in  each  grade;  graded  percentage  rates; 
and  graded  rates,  partly  fixed  and  partly  percentage. 

The  flat  rates  are  found  in  seven  states:  $4  in  West  Virginia; 
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$5  in  Arizona  and  Oklahoma;  $10  in  South  Dakota  and  Washing- 
ton; $25  in  Arkansas;  and  $100  in  Florida. 

The  percentage  rates  are  found  in  fourteen  states  as  follows: 
2  cents  per  $1,000  in  Colorado  and  Tennessee;  15  cents  per 
$1,000  in  Nevada;  20  cents  per  $1,000  in  New  Jersey  (with 
minor  variations  in  detail);  25  cents  per  $1,000  in  Utah;  1-20 
of  1%  (or  50  cents  per  $1,000)  in  Massachusetts,  Michigan 
and  New  York  (for  domestic  companies);  3-20  of  1%  in  Ohio;  - 
1-10  of  1%  in  Indiana,  Kentucky,  and  Rhode  Island;  Vs  of 
1%  in  Maryland  and  New  York  (foreign  companies);  Va  of  1% 
in  Pennsylvania. 

The  graded  rates,  fixed  in  each  class,  are  found  in  six  states: 
Alabama  ($25  when  the  capital  is  not  over  $50,000,  to  $250 
when  the  capital  is  over  a  million  dollars) ;  Georgia  ($5  to  $100) ; 
Idaho  ($6  when  the  capital  is  not  over  $25,000  to  $25  when  the 
capital  is  over  $500,000);  Oregon  ($10  when  the  capital  is  not 
over  $5,000  to  $100  when  the  capital  is  over  two  million  dol- 
lars) ;  Virginia  ($25  when  the  capital  is  not  oyer  $5,000  to  $5,000 
when  the  capital  is  over  ninety  million  dollars;  but  when  com- 
panies are  incorporated  under  a  general,  instead  of  a  special, 
act  the  rates  are  lower,  ranging  from  $15  to  a  maximum  of 
$600);  Vermont  ($10  to  $50). 

The  graded  percentage  rates  are  found  in  four  states  as  follows : 
Connecticut  (50  cents  per  $1,000  where  the  capital  is  not  over 
five  millions,  and  10  cents  per  $1,000  above  that);  Kansas 
(1-10  of  1%  on  the  first  $100,000  of  capital,  1-20  of  1%  on  the 
next  $400,000,  and  $200  for  each  million  or  fraction  thereof 
above  $500,000  of  capital) ;  Montana  (50  cents  per  $1,000  where 
the  capital  is  not  over  one  million  dollars,  and  25  cents  per 
$1,000  above  that) ;  and  South  Carolina  (one  mill  on  each  dollar 
up  to  $100,000  of  capital,  J^  mill  from  $100,000  to  a  million  dol- 
lars, and  14  Daill  on  each  dollar  of  capital  over  a  million  dollars). 

The  mixed  graded  rates,  partly  fixed  and  partly  percentage, 
are  found  in  nine  states  as  follows;  Colorado  ($20  if  capital 
is  not  over  $50,000,  and  20  cents  on  each  additional  $1,000); 
Delaware  (the  same  as  Colorado);  Illinois  ($30  where  the 
capital  is  not  over  $2,500,  $50  if  not  over  $5,000,  and  $1  for 
each  additional  $1,000);  Iowa  ($25  plus  $1  on  each  $1,000  where 
the  capital  is  over  $10,000) ;  Minnesota  ($50  for  the  first  $50,000 
of  capital,  $5  for  every  additional  $10,000);  Mississippi  ($20 
where  the  capital  is  not  over  $10,000,  $40  to  $60  where  the  cap- 
ital ranges  from  $10-$50,000,  and  1-10  of  1%  where  the  capital 
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is  $50,000  and  over);  Nebraska  ($10  and  in  addition  10  cents 
per  $1,000  where  the  capital  is  over  one  million  dollars);  North 
Dakota  ($50  for  the  first  $50,000  of  capital,  $5  for  each  addi- 
tional $10,000  or  fraction) ;  and  Wyoming  ($5  where  the  capital 
is  not  over  $5,000,  $10  on  capital  between  $5-$l  0,000,  and  5 
cents  on  each  additional  $1,000). 

In  five  states — Maine,  New  Hampshire,  New  Mexico,  Texas 
and  Wisconsin — there  is  a  very  complicated  system,  the  rates 
varying  with  different  classes. 

In  ten  states — Alabama,  Kentucky,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania,  Rhode  Island,  Virginia 
and  Wyoming — the  rates  are  payable  also  on  a  subsequent 
increase  of  the  capital  stock. 

In  many  of  the  above  states  the  tax  is  now  levied  on  foreign 
as  well  as  on  domestic  corporations;  while  finally,  some  states 
follow  the  New  York  plan  and  impose  the  tax  also  on  joint- 
stock  companies. 

These  taxes  have  really  little  in  common  with  the  corpora- 
tion taxes  properly  so  called.  In  Pennsylvania  and  Ohio,  for 
instance,  the  payment  is  held  to  be  not  a  tax  at  all,  but  a  price 
paid  for  the  chartered  privilege.  The  distinction  between  the 
tax  on  corporate  charters  and  the  corporation  tax  proper  can, 
perhaps,  best  be  expressed  by  saying  that  if  the  latter  is  a  tax 
on  the  right  to  be,  the  former  is  a  tax  on  the  right  to  become. 

III.  Bases  of  the  Tax 

The  summary  just  presented  shows  the  chaos  of  principle 
in  which  the  whole  subject  is  involved.  An  analysis  of  the 
facts  discloses  no  less  than  thirteen  important  methods  of 
taxing  corporations,  not  counting  the  various  combinations 
of  method  which  are  practised  in  some  states.  The  bases  on 
which  the  taxes  arc  assessed  are  as  follows: — 

1.  Value  of  the  property y  i.e.  the  realty  plus  the  visible  and 
invisible  personalty.  This  was  originally  the  universal  method 
and  it  is  still  the  practice  in  the  great  majority  of  cases. 

2.  Cost  of  the  property.  This  was  the  general  rule  in  New 
Jersey  from  1873  to  1876  as  to  all  railroad  companies,  and  is 
still  the  rule  in  isolated  cases,  as  in  New  York  in  the  local 
taxation  of  telegraph  companies. 

3.  Capital  stock  at  par  value.  This  is  true  of  the  general  cor- 
poration law  in  New  Jersey,  of  mining  companies  in  Massa- 
chusetts, and  of  banks  and  savings  institutions  in  Pennsylvania. 
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4.  Capital  stock  at  market  value.     This  is. true  of  the  gen-        ^ 
era!  corporation  law  in  Massachusetts  and  in  New  York  when 
applied  to  corporations  where  the  dividends  are  less  than  six 

per  cent.  It  was  true  of  railroads  in  Connecticut  between 
1849  and  1864.  It  is  also  the  custom  in  local  taxation  in  many 
states. 

5.  Capital  stock  plus  bonded  debt  at  market  value.  This  is 
true  of  all  corporations  in  Pennsylvania  and  of  railroads  in 
Georgia  and  in  Illinois.  In  the  case  of  railroads  in  New  Jersey 
and  of  corporations  in  general  in  Illinois  and  several  other 
states,  only  the  surplus  of  this  valuation  over  the  value  of  the 
tangible  property  is  made  the  basis  of  the  tax. 

6.  Capital  stock  plus  total  debt,  both  funded  and  floating. 
This  is  true  of  railroads  in  Connecticut,  and  in  a  measure 
true  of  corporations  in  general  in  California  and  Rhode  Island. 
It  was  true  of  steamboat  companies  and  of  similar  corporations 
in  Virginia  during  the  Civil  War. 

7.  Bonded  debt  or  loans.  This  was  true  of  railroads  and 
canals  in  Virginia  from  1872  to  1874,  and  is  now  true  of  all 
corporations  in  Pennsylvania.  In  this  case,  however,  it  is  onl}' 
supplementary  to  the  tax  on  capital  stock. 

8.  BvMness  transacted.  This  is  true  in  several  of  the  New- 
England  states  of  savings  banks  taxed  on  their  deposits;  in 
CaUfomia,  Maine  and  New  York  of  foreign  banks;  in  New 
Hampshire  and  Vermont  of  trust  companies  taxed  on  deposits; 
in  Connecticut  and  Massachusetts  of  insurance  companies  taxed 
on  the  amount  insured;  in  Montana  of  telegraph  companies 
taxed  on  the  instruments;  in  Connecticut,  Florida,  Montana  and 
Tennessee  of  telephone  companies  taxed  on  the  number  of  tele- 
phone transmitters;  in  several  Southern  states  of  sleeping-car 
companies  taxed  according  to  the  number  and  mileage  of  cars; 
in  Delaware  of  railroads  taxed  on  the  number  of  locomotives 
and  passengers.  It  was  also  true  in  Pennsylvania  from  1868 
to  1874  of  raih-oads;  from  1868  to  1881,  of  coal  companies 
taxed  on  tonnage;  and  from  1870  to  1889  of  boom  companies 
taxed  on  the  number  of  logs  rafted. 

9.  Gross  earnings.  This  is  true  in  many  states  of  insurance 
companies  taxed  on  gross  premiums,  and  of  transportation 
and  other  public-service  companies  taxed  on  gross  receipts. 

10.  Dividends,  This  is  true  of  gas  and  electric  light  com- 
panies in  Delaware,  New  Jersey  and  New  York,  and  of  turn- 
pike companies  in  Kentucky.    It  was  formerly  true  of  banks 
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and  iron  companies  in  Pennsylvania,  and  of  banks  and  in- 
surance companies  in  Ohio  and  Virginia  and  of  corporations  in 
general  in  Alabama. 

11.  Capital  stock  ojccording  to  dividends.  This  is  true  in 
New  York  of  all  corporations,  when  the  dividends  are  at  least 
six  per  cent.  It  was  formerly  true  of  banks  in  North  Carolina 
and  of  all  corporations  in  Pennsylvania. 

12.  Net  earnings.  This  is  true  of  railroads  in  Delaware;  of 
street  railroads  in  Massachusetts  and  Rhode  Island;  of  in- 
surance companies  in  a  number  of  states  and  of  mining  com- 
panies in  Massachusetts. 

13.  Franchise.  This  is  true  of  a  large  number  of  cases;  but 
the  term  franchise^  as  we  shall  see,  denotes  nothing  definite, 
and  the  value  of  the  franchise  is  measured  by  each  one  of  the 
preceding  twelve  tests  except  that  of  property. 

All  the  above  methods  may  really  be  reduced  to  three:  taxes 
on  property  (nos.  1-7  and  11);  taxes  on  business  (no.  8);  and 
taxes  on  earnings  (nos.  9,  10  and  12).  Virtually,  as  we  shall 
see,  the  choice  lies  between  taxes  on  property  and  taxes  on 
earnings. 

From  this  survey  of  the  existing  confusion,  it  is  plain  that 
we  are  still  groping  in  the  dark  and  that  no  one  method  has  yet 
pre-eminently  conmiended  itself  to  the  American  sense  of 
justice  and  expediency.  In  the  next  chapter  we  shull  learn 
the  judicial  interpretation  put  upon  these  various  methods, 
and  shall  attempt  to  analyze  the  situation  from  the  economic 
point  of  view.  That  some  change  is  imperative  seems  evident; 
precisely  what  the  change  should  be  can  be  ascertained  only 
after  careful  consideration.  It  is  a  complicated  problem  that 
confronts  us. 


CHAPTER  VII 

THE   TAXATION   OF   CORPORATIONS 

II 
THE   PRINCIPLES 

In  the  preceding  chapter  we  traced  the  history  and  actual 
condition  of  the  corporation  tax  in  the  United  States.  The 
whole  subject  was  shown  to  be  involved  in  almost  inextri- 
cable confusion,  amid  which,  however,  some  twelve  different 
bases  for  levying  the  tax  might  be  distinguished.  These,  it 
will  be  remembered,  were  the  value  of  the  property,  capital 
stock  at  par  value,  capital  stock  at  market  value,  capital  stock 
plus  bonded  debt,  capital  stock  plus  total  debt,  loans,  busi- 
ness, gross  earnings,  dividends,  capital  stock  according  to  divi- 
dends, net  earnings  and  franchise.  In  the  attempt  to  analyze 
these  methods  it  may  be  well  to  begin  with  the  last,  on  account 
of  its  obscurity  as  well  as  of  its  importance. 

I.  The  Franchise  Tax 

m 

At  the  outset  we  are  confronted  by  the  question:  what  is 
a  franchise  tax?  The  matter  was  first  brought  squarely  before 
the  public  by  the  provisions  of  the  California  constitution 
of  1879,  and  since  then  by  tax  laws  of  several  states  which 
prescribe  that  franchises  of  corporations  shall  be  separately 
assessed.  Before  we  can  discuss  the  franchise  tax,  however, 
we  must  attempt  to  ascertain  what  a  franchise  really  is. 

Blackstone  defines  a  franchise  as  "a  royal  privilege  or  branch 
of  the  King's  prerogative  subsisting  in  the  hands  of  a  subject." 
His  definition  is  obviously  too  vague  for  our  purposes.  The  Su- 
preme Court  of  the  United  States  has  given  this  definition: 

A  franchise  is  a  right,  privilege  or  power  of  public  concern  which 
ought  not  to  be  exercised  by  private  individuals  at  their  mere  will  and 
pleasure,  but  which  should  be  reserved  for  public  control  and  adminis- 
tration, either  by  the  government  directly  or  by  public  agents  acting 
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under  such  conditions  and  regulations  m  the  government  may  impose 
in  the  public  interest  and  for  the  public  security.* 

This  definition,  however,  is  somewhat  too  narrow,  since  it 
emphasizes  unduly  the  element  of  public  control  and  pubhc 
interest.  These  are  indeed  very  desirable  adjuncts,  but  they 
scarcely  seem  to  be  indispensable  parts  of  the  conception. 
Nothing  is  more  conmion  than  the  possession  by  a  purely  private 
corporation  of  a  franchise — for  example,  the  mere  privilege 
to  act  as  a  corporation.  Furthermore,  a  privilege  pf  a  public 
character,  like  that  possessecf  by  a  railway,  is"hot*necessarily 
confined  to  corporations.  Thi^s,  there  is  nothing  to  prevent 
the  grant  of  the  right  of  emineifl*>lo*nain  tp  private  persons. 
We  therefore  conclude  that  a  franchise  in  the  wider  sense  is 
simply  a  right  conferred  bv  goverpnieT|t  ftf  conducting  an 
occupation  ^either  in  a.  partiniilRr  wav  or  accompanied  with~ 


particular  privileges.  The  motive  may  be  either  public  welfare" 
or  public  revenue.  This  can  be  clearly  seen  by  tracing  the 
historical  development  of  the  franchise. 

One  of  the  chief  sources  of  royal  income  in  mediaeval  Europe 
consisted  in  the  so-called  ''fines  for  licenses,  concessions,  and 
franchises."  These  were  payments  by  individuals  or  associa- 
tions for  all  kinds  of  special  privileges,  such  as  to  secure  the 
general  favor  of  the  crown,  to  retain  or  to  quit  oflBce,  to  obtain 
the  right  of  exporting  conmiodities,  to  conduct  some  business 
in  a  particular  way,  to  obtain  special  jurisdictional  privileges, 
to  possess  the  right  of  firma  burgiy  and  so  on.^  A  most  conmion 
instance  can  be  found  in  the  trading  privileges  of  the  guilds, 
granted  chiefly  for  the  sake  of  the  accruing  emoluments.  Similar 
to  these  mediaeval  concessions  are  the  modem  licenses,  especially 
in  the  Southern  commonwealths,  which  are  conferred  on  in- 
dividuals and  corporations  alike,  and  in  most  cases  for  purely 
fiscal  reasons.  What  are  called  franchise  taxes  elsewhere  are 
included  in  the  South  in  the  privilege  or  occupation  taxes. 
A  franchise  of  an  individual  or  of  a  corporation  is,  therefore, 
simply  a  privilege — something  over  and  above  the  value  of 
the  property^  and  in  a  measure  analogous  to  the  "good  will'' 

»  Califortlia  vs.  Southern  Pacific  R.  R.  Co.,  127  U.  S.  40. 

*  A  characteristic  example  of  a  fine  or  franchise  hard  to  clafisify  is  this: 
The  wife  of  Hugo  de  Neville  paid  the  king  two  hundred  hens  "eo  quod 
possit  jacere  una  nocte  cum  domino  suo"  (who  happened  to  be  in  prison). 
RotuH  Finium,  6;  quoted  in  Madox,  History  of  the  Exchequer,  i.,  p.  471. 
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•  a  firm.  Tt  is  thp  inHpfinife  something  which  gives  vitality 
»the  enterprise  and  makes  its  business  worth  having. 

Tn  the  case  of  a  corporation  this  indefinite  something  is  the 
■ivilege  that  individuals  possess  to  act  as  one,  with  legal 
dividuality  and  immortality^  and  with  divisible  share  capital. 
his  is  a  privilege  which  corporations  share  equally  with  joint- 
ock  companies;  accordingly,  the  corporation  tax  is  frequently 
ade  applicable  to  such  associations.  A  modern  stock  corpora- 
an  indeed  possesses  another  privilege,  which  is  exclusive  to  it, 
imely,  limited  liability.  The  corporate  franchise  therefore  is 
ally  the  privilege  of  juristic  personalit^y  and  limited  liabilitv: 
is  the  right  to  exist  as  a  corporation.^  Since  it  is  something;" 
parate  and  apart  from  the  property  of  the  corporation,  it 
capable  of  being  taxed.^ 

What  has  been  said  applies,  however,  only  to  domestic 
irporations.  In  the  case  of  a  foreign  corporation,  the  state 
hich  has  not  given  the  franchise  cannot  tax  it.  With  a 
)mestic  corporation  the  franchise  or  right  to  exist  is  an  empty 
ght  if  the  corporation  may  not  transact  business;  the  right 
>  exist  is  therefore  inextricably  bound  up  with  the  right  to 
irry  on  the  business.  But  as  regards  a  toreipn  corporation.* 
tft  two  thinys  flr<^  Histinctj  and  the  state  can  tax  only  the  privi- 
ge  of  carrying  on  the  business  within  its  borders.  The  cor- 
)rate  franchise  has  no  existence  apart  from  the  laws  of  the 
ate  which  created  it.  In  order  to  avoid  trouble,  therefore, 
16  corporation  tax  is  usually  imposed  on  "the  corporate 
anchise  or  business;"  and  the  New  York  tax  has  been  upheld 
\  applicable  to  foreign  corporations  as  a  tax  on  their  business, 
>t  on  their  franchise.^ 

The  denial  of  the  right  to  tax  the  franchises  of  foreign  cor- 
:n*ations  applies  equally  to  corporations  chartered  by  the 
nited  States  which  are  not  legally  foreign  corporations.  But 
here  the  corporation,  as  in  the  case  of  a  railroad,  exercises 

*  "By  the  term  corporate  franchise  we  understand  is  meant  the  right 
'  privilege  given  by  the  state  to  two  or  more  persons  of  being  a  corpora- 
MH,  that  is,  of  doing  business  in  a  corporate  capacity/'  Home  Insurance 
0,  98.  State  of  New  York,  134  U.  S.  594.  Cf.  Western  Union  Telegraph 
0.  vs.  Mayer,  28  Ohio  State,  521. 

* "  Nothing  is  better  settled  than  that  the  franchise  of  a  private  corpora- 
Dn  .  .  .  is  property  and  of  the  most  valuable  kind,  as  it  cannot  be  taken 
•r  public  use  without  compensation."    Wilmington  R.  R.  Co.  vs.  Reed,  13 
^aU.  264,  268. 
^  People  vs.  Equitable  Trust  Co.  of  New  London,  Conn.,  96  N.  Y  396. 
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additional  privileges  in  the  state,  it  is  held  that  it  enjojrs  a 
state  franchise  as  well  as  a  federal  franchise  and  that  a  state  tax 
may  be  imposed  on  the  former  franchise  without  being  an 
attack  upon  the  privilege  granted  by  the  federal  government.^ 
This,  however,  does  not  apply  to  national  banks  which  cannot 
be  subjected  to  license  or  privilege  taxes.^  Some  recent  cases 
in  Pennsylvania  have  even  held  that  the  tax  on  capital  stock 
is  invalid  as  to  stock  invested  in  a  patent  right,  because  such 
taxation  involves  a  property  right  which  depends  for  its  existence 
exclusively  on  the  federal  constitution  and  on  an  act  of  Con- 
gress.^ This  seems  to  be  an  extreme  application  of  the  general 
principle  which,  if  persisted  in,  will  render  a  great  part  of  our 
corporation  tax  laws  practically  nugatory.  For  almost  every 
corporation  utilizes  something  covered  by  a  patent;  and  if  it  is 
held  that  the  capital  stock  represents  in  whole  or  in  part  this 
patented  property,  the  corporation  would  to  that  extent  escape 
taxation.  Later  decisions  in  other  states,  like  New  York  and 
Maryland,  seem  to  take  the  proper  view.  For  in  New  York 
it  has  been  held  that  even  if  the  entire  capital  of  a  corporation 
is  invested  in  patent  rights,  it  is  none  the  less  subject  to  the 
'capital  stock  tax."*  And  the  same  rule  has  been  extended  to 
trade-marks.^ 

Subject  to  these  qualifications  and  to  the  principle,  to  be 
discussed  below,  that  no  commonwealth  mav  ^mpose  a  fran- 
chise _t(flv  tn  infprfprft  with  interstate  finTTiTy^ftrfiftr  thft  tRYftfiop 
^f  corporate  franchise  has  no  limitation^  except  the  discretion 
of  the  taxing  power.® 

The  franchise  that  has  been  discussed  thus  far  is  the  privilege 
of  doing  business.  When,  however,  we  analyze  a  little  more 
closely  the  concept  of  a  corporate  franchise  we  see  that  there 
are  other  aspects  to  the  problem.    In  order  to  do  business,  the 

^  People  vs.  Central  Pacific  R.  R.  Co.,  105  Cal.  576;  and  California  vs. 
Pacific  Railroad  Companies,  127  U.  S.  1. 

*  Mayor  vs.  National  Bank  of  Macon,  59  Ga.  648;  City  of  Carthage  vs. 
Bank  of  Carthage,  71  Mo.  508;  National  Bank  of  Chattanooga  vs.  Mayor,  8 
Heiskell,  814. 

*  Commonwealth  vs.  Westinghouse  Co.,  151  Pa.  State,  265;  Common- 
wealth vs.  Air  Brake  Co.,  ul.  265;  Commonwealth  vs.  Philadelphia  Co.,  157 
Pa.  527;  Commonwealth  vs.  Lehigh  C.  and  I.  Co.,  162  Pa.  State,  603. 

*  People  ex  rel.  V.  S.  Aluminum  Plate  Co.  vs.  Knight,  174  N.  Y.  475  (1903); 
Crown  Cork  and  Seal  Co.  vs.  State,  87  Md.  687. 

*  People  ex  rel.  Spcnccrian  Pen  Co.  vs.  Kelsey,  105  App.  Div.  133  (1905). 
•Delaware  Railroad  Tax  Case,  18  Wall.  231;  CalLfomia  vs.  Southern 

Pacific  R.  R.  Co.,  127  U.  S.  41. 
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orporation  must  first  come  into  being;  and  even  after  the  corpo- 
ation  has  been  created,  it  does  not  necessarily  follow  that  it  will 
lo  business.  Consequently  we  must  distinguish  between  the 
reation  of  a  corporation  and  the  exercise  of  its  powers.  If 
he  latter  is  termed  the  franchise  to  do  or  to  act,  the  former 
light  be  called  the  franchise  to  be  or  to  become.  For  this 
rivilege  to  be,  as  we  have  learned,  virtually  all  the  states  make 
.  charge;  and  while  ordinarily  called  a  fee,  it  is  not  infrequently 
ermed  a  franchise  tax. 

In  addition  to  the  franchise  to  be  and  the  franchise  to  do, 
here  is,  however,  still  a  third  kind  of  franchise,  which  it  has 
become  usual  of  recent  years  to  call  a  special  franchise.  This 
3  the  right  accorded  to  certain  corporations  to  possess  privileges 
lot  enjoyed  by  corporations  in  general.  The  most  important 
►f  such  special  privileges  is  the  right  to  use  public  highways, 
jid  it  is  for  this  reason  that  the  corporations  enjoying  this  right 
jre  generally  called  public-service  corporations.  This  special 
ranchise  was  first  brought  into  prominence  in  New  York, 
n  that  state  it  is  permissible  to  deduct  debts  from  personalty, 
>ut  not  from  real  estate.  It  was  accordingly  easy  for  corpora- 
ions  to  escape  taxation  on  their  capital,  which  as  we  know  is 
till  locally  taxable  in  New  York.  For  when  the  bonded  in- 
lebtedness  exceeded  the  capital  stock,  there  would  be  nothing 
eft  on  which  to  levy  the  tax  except  the  real  estate.  When  an 
attempt  was  made  later  to  assess  the  value  of  the  franchise 
»ver  and  above  that  of  the  personal  property,  the  attempt  was 
rustrated  by  the  same  facility  of  deducting  the  value  of  the 
x>nds.  Hence  an  ingenious  plan  was  devised.  A  franchise 
Q  general,  if  it  be  any  kind  of  property,  is  personal  property. 
Jut  it  was  now  suggested  that  a  franchise  enjoyed  by  some 
orporations  only,  to  use  the  streets,  on  the  surface  or  above  or 
>eIow  the  level,  might  properly  be  termed  an  interest  in  real 
state;  and  if  so,  there  could  not,  under  the  New  York  system, 
>e  any  set-oflf  on  account  of  mortgage  bonds.  Accordingly  by 
he  law  of  1899  a  new  category  of  real  estate  was  created  in 
^ew  York,  to  be  known  as  a  special  franchise.  The  law  added 
o  the  definition  of  taxable  real  property  the  following: — 

"The  value  of  all  franchises,  rights  or  permission  to  construct,  main- 
ain  or  operate  the  same  [surface,  underground  or  elevated  railroadsl 
n,  imder,  above,  on  or  through  streets,  highways  or  public  places;  .  .  . 
ind  the  value  of  all  franchises,  rights,  authority  or  permission  to  con- 
tnict,  maintain  or  operate  in,  under,  above,  upon,  or  through  any 
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streets,  highways  or  public  places,  any  mains,  pipes,  tanki^,  conduits 
or  wires,  with  their  ai)purtenances,  for  conducting  water,  steam,  heat, 
light,  power,  gas,  oil  or  other  substance,  or  electricity  for  telegraphic, 
telephonic  or  other  purposes.  ...  A  franchise,  right,  authority  or 
permission  specified  in  this  subdivision  shall  for  the  purposes  of  taxa- 
tion be  known  as  a  'special  franchise.'  ^*  A  special  franchise  shall  be 
deemed  to  include  the  value  of  the  tangible  property  situated  in,  upon 
under  or  above  any  street,  highway,  pubhc  place  or  public  waters  in 
connection  with  the  special  franchise  in  19G7.^ 

Under  this  ingenious  definition  of  a  special  franchise  all 
public-service  corporations  in  New  York  have  now  been  com- 
pelled to  bear  a  far  greater  burden  of  taxation  than  was  pre- 
viously the  case.^ 

The  new  conception  soon  spread  to  other  states,  although  in 
most  cases  the  special  franchise  is  either  measiu^  by  a  certain 
proportion  of  gross  receipts  as  in  New  Jersey,  qr  is  treated  as  a 
separate  constituent  of  property  without  any  decision  as  to 
whether  it  is  realty  or  personalty.  OrJy  a  few  states,  like  Cali- 
fornia, follow  New  York  in  treating  the  special  franchise  as  an 
interest  in  real  estate. 

Thus  we  see  that  there  are  now  in  the  American  system  of 
corporate  taxation  three  kinds  of  franchises — ^the  franchise  to  be, 
the  franchise  to  do,  and  the  franchise  to  act  in  a  particular  way 
or  to  enjoy  a  special  privilege.  It  is  interesting  to  observe  that 
in  the  California  law  of  1911  all  three  species  of  franchises  are 
included  in  the  definition.^ 

^  An  amendment  adopted  later,  provided  that  ''the  term  'special  fran- 
.  chise '  shall  not  be  deemed  to  include  the  crossing  of  a  street,  highway  or 
public  place  outside  the  limits  of  a  city  or  incorporated  village  where  such 
crossing  is  less  than  250  feet  in  length,  unless  such  crossing  be  the  con- 
tinuation of  an  occupancy  of  another  street,  highway  or  public  place." 
Under  this,  in  practice,  ordinary  railroad  crossings  were  not  treated  as 
special  franchises.  But  a  later  amendment,  in  1907,  made  a  steam  railroad 
crossing  in  a  city  or  village  assessable  as  a  special  franchise.  As  special 
franchises  are  assessed  by  a  state  board,  while  ordinary  real  estate  is  as- 
sessed by  local  officials,  this  has  caused  much  confusion  in  the  actual  ad- 
ministration. Cf.  the  interesting  monograph  by  Benj.  E.  HaU,  one  of  the 
New  York  State  Tax  Conunissioners,  Administralive  Difficulties  of  the 
Special  Franchise  Tax  Law.  Address  brfore  the  State  Conference  on  Taxation 
held  at  Utica,  Albany,  1911. 

« Cf.  Seligman,  ''The  Franchise  Tax  Law  in  New  York,"  m  QmrteHy 
Journal  of  Economics ^  vol.  xiii.  (1899),  p.  445  et  seq. 

*  "  These  franchises  shall  include  the  actual  exercise  of  the  right  to  be  a 
corporation  and  to  do  business  as  a  corporation,  under  the  laws  of  this 
state  and  the  actual  exercise  of  the  right  to  do  business  as  a  corporation 
m  this  state  when  such  right  is  exercised  by  a  corporation  incorporated 
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It  must  further  be  observed,  however, — although  it  is .  an 
observation  that  has  hitherto  eluded  the  attention  of  well- 
nigh  all  writers  on  the  subject — that  amid  the  multiplicity 
of  meanings  attached  to  the  word  franchise  two  leading  ideas 
are  discernible  in  its  relation  to  taxation.  We  refer  here  not 
to  the  distinction  just  discussed  between  a  franchise  to  be,  a 
franchise  to  do,  and  a  franchise  to  act  in  a  particular  way;  but 
to  the  distinction  between  franchises  based  on  their  assumed 
relation  to  property.  Here  there  are  two  fundamental  con- 
ceptions. The  one  is  the  conception  of  a  franchise  as  a  part 
of  property;  the  other  is  the  conception  of  a  franchise  as  some- 
thing distinct  from,  or  even  opposed  to,  property.  The  first 
conception  leads  to  the  idea  of  a  franchise  tax  as  something  of 
the  same  nature  as  a  tax  on  physical,  tangible  property,  but 
superadded  to  it.  This  is  the  case  in  all  the  states  which  include 
the  value  of  the  franchise  in  the  ad  valorem  tax,  as  in  Michigan, 
Wisconsin,  Illinois,  or  even  New  York  in  the  case  of  the  special 
franchise  tax.  In  all  these  cases  the  franchise  tax  is  thought  of 
as  a  property  tax;  but  it  is  a  tax  on  intangible  property  or  on 
an  intangible  something  of  which  the  concept  of  property  is 
predicated,  whether  in  the  eyes  of  the  law  it  be  treated  as  real 
property  or  as  personal  property.  The  other  conception  leads 
to  the  franchise  tax  as  something  distinct  from,  or  opposed  to, 
a  property  tax,  as  in  the  case  of  the  capital  stock  tax  in  New 
York.     Let  us  elucidate  these  conceptions. 

If  we  take  up  first  that  conception  of  a  franchise  which  leads 
to  the  franchise  tax  as  a  property  tax,  the  question  at  once 
arises  as  to  how  the  value  of  the  franchise  as  a  piece  of  taxable 
property  is  to  be  ascertained.  It  is  obvious  that  here  we  are 
face  to  face  with  great  difficulties. 

We  have  seen  that  there  are  not  less  than  twelve  separate 
methods  of  taxing  corporations  and  that  each  of  these  methods, 
with  one  exception,  is  declared  to  involve  a  franchise  tax. 
There  are  yet  other  methods  of  measuring  franchise,  such  as 
the  value  of  the  capital  stock  less  the  value  of  the  property, 

under  the  laws  of  any  other  state  or  country,  also,  the  right,  authority, 
privilege,  or  permission  to  maintain  wharves,  ferries,  toll  roads  and  toll 
bridges,  and  to  construct,  maintain  or  operate  in,  imder,  above,  upon, 
through,  or  along  any  streets,  highways,  public  places,  or  waters,  any 
mains,  pipes,  canals,  ditches,  tanks,  conduits,  or  other  means  for  conduct- 
ing water,  oil,  or  other  substances.''  Statutes  of  California,  191 1 ,  chap.  335. 
Cf.  the  article  by  Professor  C.  C.  Plehn,  "The  Taxation  of  Franchises  in 
California,''  in  the  Nalional  Municipal  Review^  vol.  i.  (1912),  p.  337  e/  aeq. 
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the  value  of  the  stock  less  the  value  of  the  tangible  propertyj 
the  value  of  the  stock  less  the  value  of  the  realty,  the  value 
of  the  stock  and  bonds  less  each  or  all  of  these  items,  etc.  There 
is  a  total  lack  of  uniformity.  Each  commonwealth  measures 
the  franchises  of  its  corporations  in  its  own  way;  and  frequently 
a  given  commonwealth  measures  the  franchises  of  different 
corporations  in  entirely  different  ways.  There  is  an  utter 
absence  of  any  common  standard  of  measurement.  Capital 
stock,  stock  minus  property,  stock  minus  realty,  bonded  debt, 
business,  gross  earnings,  dividends,  profits,  etc,,  are  each  declared 
to  be  the  value  of  the  franchise.  The  result  is  hopeless  confu- 
sion. It  would  be  useless  to  examine  the  methods  of  all  the 
states;  a  few  examples  will  suffice. 

The  state  board  of  assessors  of  New  Jersey  have  published 
since  1884  annual  reports  in  which  they  discuss  the  details 
of  corporate  assessment.  In  the  case  of  railroads  they  adopted 
the  following  plan.^  The  market  value  of  the  stock  is  added  to 
the  market  value  of  the  debt;  from  this  aggr^ate  the  total 
value  of  the  tangible  corporate  property  is  deducted,  and  the 
remainder  is  declared  to  be  the  "adventitious  value  of  the 
entire  road,  its  privileges  included."  Sixty  per  cent  of  this 
is  taken  as  the  value  of  the  franchise,  to  which  is  added  the 
value  of  the  real  and  tangible  property,  known  as  the  "abstract 
value"  of  the  road,  making  a  total  which  is  termed  the  entire 
value  of  the  railway  for  purposes  of  taxation.  This,  however, 
is  not  all;  for  if  the  value  of  the  tangible  property  exceeds  the 
value  of  the  stock  and  debt,  the  board  declares  the  franchise 
to  be  twenty  per  cent  of  the  gross  earnings.  It  will  be  readily 
perceived  that  this  measurement  of  a  franchise,  which  may 
give  a  result  loss  than  nothing,  is  rather  awkward.  Indeed, 
the  courts  of  New  Jersey  have  overturned  this  portion  of  the 
assessors'  standard  by  pronouncing  the  estimate  based  on 
gross  earnings  unconstitutional;  ^  but  the  main  element  in  the 
method  of  valuation  was  upheld  on  the  easy-going  principle 
that  no  substantial  injustice  was  done.  It  is  this  absence  of 
"substantial  injustice"  to  which  is  due  the  chaotic  condition 
of  franchise  taxation  in  this  country  to-day. 

*  Report  of  the  State  Board  of  Assessors  of  New  Jersey,  1884,  p.  26;  1885, 
p.  11;  1886,  p.  28;  1888,  p.  6. 

*  Case  of  Railroad  Tax  Law,  N.  J.  Court  of  Errors  and  Appeals,  decided 
May  29,  1886.  The  case  may  be  found  in  full  in  the  Third  Annual  Report 
of  the  State  Board  of  Assessors^  1886,  pp.  79-173. 
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In  Illinois  and  in  California,  the  method  of  taxing  franchises 
is  not  far  different  from  that  of  New  Jersey.  In  Illinois,  the 
board  of  equalization  adds  the  cash  value  of  the  stock  to  that 
of  the  debt  (excluding  current  debt),  and  pronounces  the  result 
to  be  the  fair  cash  value  of  the  capital  stock  including  the 
franchise.  From  this  the  board  deducts  the  equalized  value  of 
all  the  tangible  property,  and  declares  the  remainder  to  be 
the  value  of  the  capital  stock  and  franchise  subject  to  taxation. 
This  method  was  upheld  by  the  Supreme  Court  of  the  United 
States  as  being  "probably  as  fair  as  any  other."  ^  In  California, 
the  value  of  the  franchise  is  determined  by  subtracting  from 
the  actual  value  of  the  capital  stock  or  of  the  stock  and  bonds 
the  value  of  all  the  items  of  property.^  In  some  cases  only  a 
fraction  of  the  remainder  is  declared  to  be  the  value  of  the 
franchise.  The  only  change  introduced  by  the  law  of  1911  is 
that  in  the  case  of  ordinary  corporations,  exclusive  of  public- 
service  companies  and  banks,  the  good  will  is  no  longer  to  be 
included  in  the  value  of  the  franchise — a  curious  provision  in 
view  of  the  fact  that  in  many  corporations  the  good  will  of  the 
business  constitutes  the  major  portion  of  the  franchise  value. 
In  Kentucky,  the  assessors  deduct  from  the  amount  of  the 
capital  stock  the  assessed  value  of  all  tangible  property  taxed 
in  the  state,  and  declare  the  remainder  to  be  the  value  of  the 
franchise.  In  the  case  of  foreign  companies,  however,  they 
take  that  proportion  of  the  capital  that  the  gross  receipts  in 
the  state  bear  to  the  total  gross  receipts,  and  then  deduct  the 
value  of  the  tangible  property  assessed  in  the  state.  In  the  case 
of  transportation  companies  they  take  only  that  proportion  of 
the  capital  stock  which  the  length  of  the  line  within  the  state 
bears  to  the  total  length.^  In  Indiana,  if  the  full  value  of  the 
franchise  is  represented  by  the  capital  stock,  the  franchise  is  not 
taxed;  but  when  the  franchise  is  of  greater  value  than  the 
capital  stock,  it  is  provided  that  the  franchise  "shall  be  as- 
sessed at  its  full  cash  value,"  and  that  the  capital  stock  shall 
not  be  taxed.^ 

1  State  Railroad  Tax  Cases,  2  Otto,  575.  C/.  Railway  vs.  Backus,  154 
U.  S.  421. 

•Approved  as  to  publio-service  corporations  in  Spring  Valley  Water 
W(»k8  V8,  Schottler,  62  Cal.  69,  118;  Burke  vs.  Badlam,  57  Cal.  594;  San 
Joed  County  V8.  January,  57  Cal.  614;  and  as  to  corporations  in  general  in 
Bank  of  California  va,  San  Francisco,  142  Cal.  276. 

*  Ky.  Laws  of  1892,  chap.  102,  art.  iii.,  §  3. 

^Ind.  Law  of  Mar.  6,  1891,  §  74;  now  R.  S.  1908,  §  10324. 
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Of  considerable  interest  are  the  methods  that  have  been 
employed  by  Michigan  and  Wisconsin,  especially  after  the 
abandonment  of  the  system  of  specific  taxes  on  the  earnings  of 
public-service  corporations  and  the  reversion  to  the  ad  valorem 
system.  In  Michigan,  after  the  passage  of  the  law  of  1901 
which  authorized  the  ad  valorem  system  in  the  case  of  railroads, 
the  appraisal  of  the  so-called  non-physical  or  inmiaterial  ele- 
ments in  the  value  of  a  railroad  was  entrusted  to  Professor 
Henry  C.  Adams.    We  quote  from  his  report: 

"  The  rule  submitted  for  the  appnusal  of  the  immaterial  values  of 
railway  properties,  or  what  I  prefer  to  term  the  capitalization  of  cor- 
porate organization  and  business  opportunity,  is  simple,  as  follows: 

"1.  Begin  with  gross  earnings  from  operation,  deduct  therefrom 
the  aggregate  of  operating  expenses  and  the  remainder  may  be  termed 
the  *  income  from  operation.'  To  this  should  be  added  'income  of 
corporate  investments  *  giving  a  sum  which  may  be  termed  'total  in- 
come,' and  which  represents  the  amount  at  the  disposal  of  the  cor- 
poration for  the  support  of  its  capital,  and  for  the  determination  of 
its  annual  surplus. 

"2.  Deduct  from  the  above  amount — ^that  is  to  say  'total  income' 
as  an  annuity  properly  chargeable  to  capital — a  certain  per  cent  of 
the  appraised  value  of  the  phj'sical  properties. 

''3.  From  this  amount  should  be  deducted  rents  paid  for  the  lease 
of  property  operated  and  permanent  improvements  charged  directly 
to  income.  The  remainder  would  represent  the  surplus  from  the  gross 
earnings  from  the  year's  operations,  and  for  the  purposes  of  this  in- 
vestigation may  be  accepted  as  an  annuity  which,  when  capitalized 
at  a  certain  rate  of  interest,  gives  the  true  value  of  immaterial  prop- 
erties." 

Professor  Adams  himself  added  that  the  above  rule  failed 
to  appraise  the  speculative  element  in  railway  property. 

As  a  matter  of  fact,  however,  this  rule  was  applied  only  in 
part.  It  was  soon  realized  that  the  calculation  might  easily 
result  in  a  minus  quantity.  When  this  turned  out  to  be  the 
case,  the  awkwardness  of  the  situation  was  relieved,  in  part 
at  least,  by  entirely  disregarding  the  non-physical  element  in 
the  property,  and  taking  only  the  valuation  of  the  physical 
property.  We  are  told  that  in  only  26  of  the  123  railroads 
appraised  at  the  time  was  a  non-physical  value  placed  on  them.* 

*  See  the  address  by  Robert  H.  Shields,  a  member  of  the  Michigan  State 
Board  of  Assessors,  entitled,  "Railroad  Taxation  Problems,"  in  Addresses 
and  Proceedings  of  the  Fourth  Conference  of  the  Iniematiandl  Tax  Assoda- 
tiort.    Columbus,  1911,  p.  238. 
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At  present,  the  method  actually  followed  in  Michigan,  as 
in  most  of  the  other  states  which  attempt  to  tax  the  franchise  as  a 
piece  of  property,  is  very  diflferent.  The  laws  refrain  from  lay- 
ing down  any  rule  at  all  and  leave  the  matter  entirely  to  the 
discretion  of  the  assessing  body,  which  refuses  to  state  in  what 
its  precise  method  consists.  In  California,  e.g.  the  law  of  1911 
declared  "franchises  taxable  at  their  actual  cash  value,  in  the 
manner  to  be  provided  by  law."  But  the  law  simply  placed  the 
whole  matter  in  the  hands  of  the  state  board.  As  one  of  the 
Michigan  assessors  frankly  stated,  if  the  board  were  to  reveal 
the  grounds  of  their  valuation,  they  would  simply  invite  endless 
criticism  and  objection  on  the  part  of  the  corporations  which 
they  are  required  by  law  to  assess.^  It  is  an  open  secret,  how- 
ever, that  the  chief  reliance  of  the  Michigan  board  is  upon 
earnings,  so  that  the  value  of  the  franchise  represents  in  great 
part  a  capitalization  of  earnings.  In  Wisconsin,  again,  while 
nothing  definite  is  divulged,  it  is  generally  understood  that 
the  valuation  is  made  by  a  combination  of  the  '*  stock  and  bond 
method"  with  the  "capitalization  of  earnings"  method.  But 
to  what  extent  other  criteria  are  actually  taken  into  account, 
no  one  knows.  Under  such  circimistances  we  are  confronted 
by  what  is  the  chief  objection  to  the  whole  method,  namely, 
the  danger  of  arbitrariness  and  the  lack  of  any  precise  directions 
to  guide  the  assessors  or  to  enlighten  the  public.  In  such  a 
complicated  matter  as  that  of  appraising  the  value  of  a  franchise, 
which  has  no  market  value  because  it  is  not  the  subject  of 
purchase  and  sale,  no  two  people,  however  expert,  will  agree. 
As  one  of  the  Michigan  commissioners  states:  "When  it  comes 
to  a  question  of  the  ultimate  valuation,  each  member  of  the 
board  has  his  own  opinion."  The  result  has  been  in  Michigan 
as  everywhere  else,  a  sort  of  compromise  which  differs  very 
materially  from  the  valuation  of  the  original  experts. 

It  is  clear  from  the  above  review  that  the  attempt  to  tax  the 
franchise  as  a  piece  of  property  is  highly  unsatisfactory.  If  the 
value  of  the  franchise  is  measured  by  any  one  criterion  such  as 
earnings,  or  dividends,  or  stock  and  bonds,  there  is  nothing 
gained  by  the  attempt  to  diflferentiate  a  franchise  tax  from  a  tax 
on  earnings  or  on  dividends  or  on  stock  and  bonds.  If,  on  the 
other  hand,  an  attempt  is  made  to  reach  the  capital  value  of  the 
franchise  by  a  method  of  appraisal,  without  resort  to  any  specihc 

'  iSee  the  admission  in  the  Report  of  the  Ontario  Commission  on  Railway 
Taxation.    Toronto  1905,  p.  48. 
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criterion,  it  becomes  mere  guess  work.  We  may  agree  with  the 
authors  of  the  most  discriminating  of  recent  reports  on  the  sub- 
ject that  when  all  factors  contributing  to  value  are  supposed 
to  be  taken  into  account  and  when  in  this  way  the  board  of 
assessors  entirely  avoid  the  responsibility  of  sa3dng  how  their 
ultimate  assessment  is  made  up,  even  assuming  it  to  be  known  to 
themselves,  such  a  **  system  obviously  has  the  fatal  defect  of 
making  it  impossible  either  for  the  railroads  or  the  general  public 
to  distinguish  between  the  most  accurate  and  conscientious 
valuation  and  mere  ignorant  guess  work  or  quite  prejudiced  and 
even  dishonest  returns.  Certainly  one  cannot  imagine  a  more 
complete  departure  from  the  fundamental  basis  laid  down  by 
the  [Michigan]  tax  commission  for  the  administration  of  the  new 
system."  ^ 

Such  is  the  difficulty  encountered  in  attempting  to  levy  a  tax 
on  the  franchise  as  a  piece  of  property.  As  we  saw  above,^  how- 
ever, the  other  conception  of  a  franchise  tax  is  that  not  of  a 
property  tax,  but  of  something  different  from  a  property  tax. 
Let  us  now  proceed  to  consider  the  meaning  of  this  other  kind  of 
a  franchise  tax. 

What  is  the  real  significance  of  the  franchise  tax  in  this 
broader  sense?  Why  is  it  desirable  that  such  a  hard  and  fast 
line  should  be  drawn  between  the  property  tax  and  the  franchise 
tax?    What  is  the  meaning  of  the  distinction? 

The  answer  is  very  plain.  In  the  first  place,  according  to 
the  constitutions  of  several  of  the  states,  the  taxes  on  prop- 
erty must  be  uniform.  If,  however,  the  corporation  tax  is 
held  to  be  a  franchise  tax,  there  is  no  necessity  of  such  imi- 
formity  between  the  tax  on  individuals  and  that  on  corporations. 
Secondly,  according  to  the  principles  of  the  property  tax,  deduc- 
tions are  allowed  for  certain  classes  of  exempt  or  extra-territorial 
property.  If  the  tax  is  a  franchise  tax,  such  exemptions  cannot 
be  claimed.  Thirdly,  if  the  tax  is  a  franchise  tax,  and  not  a  tax 
on  property  or  earnings,  it  may  be  upheld  as  not  interfering 
with  interstate  commerce.  Finally,  if  the  tax  is  a  franchise  tax, 
many  of  the  objections  to  double  taxation  would,  as  we  shall 
see  later,  be  removed.  Every  commonwealth  imposing  a  fran- 
chise tax,  for  instance,  could  assess  the  entire  capital  of  a  cor- 
poration,— or  at  all  events  of  a  domestic  corporation — although 
only  a  very  small  portion  might  be  located  or  employed  within 

*  Report  of  the  Ontario  Commissionf  etc.,  p.  53. 
« Supra,  p.  227. 
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the  state.  We  can  hence  readily  understand  the  persistence  with 
which  the  corporations  seek  to  uphold  the  distinction  and  to  have 
the  charge  declared  to  be  not  a  franchise,  but  a  property  tax. 

The  question  has  arisen  almost  exclusively  in  connection 
with  the  taxation  of  deposits,  capital  stock  or  earnings.  In 
the  case  of  deposits  of  savings  banks  the  decisions  are  almost 
uniform  that  the  tax  is  one  on  the  franchise  and  not  on  the 
property;  ^  among  the  few  commonwealths  that  tax  such  depos- 
its, Connecticut,  Maine,  Maryland  and  Massachusetts  accept 
this  view.  Moreover,  since  there  is  no  necessary  relation  be- 
tween the  amount  of  the  deposits  and  the  extent  of  the  property, 
the  tax  is  valid  even  if  the  deposits  are  invested  in  United  States 
securities.  Only  one  commonwealth,  New  Hampshire,  has  held 
out  against  the  general  tendency  and  pronounced  the  tax  on 
deposits  to  be  a  property  tax.^ 

In  the  case  of  capital  stock  the  matter  is  more  complicated 
and  the  decisions  are  more  divergent.  That  capital  stock  is  in 
one  sense  property  will  of  course  be  denied  by  no  one;  but 
whether  the  tax  on  capital  stock  is  tantamount  to  a  tax  on 
general  property  is  an  entirely  diflferent  question.  In  several 
commonwealths  it  has  been  held  that  capital  stock  practically 
represents  the  property,  and  that  the  two  are  to  all  intents  and 
purposes  interchangeable  terms.^  As  regards  the  tax  on  capital 
stock  in  general,  other  commonwealths,  however,  have  decided, 
and  the  federal  courts  have  affirmed  the  decision,  that  it  is  not  a 
tax  on  the  property.  Thus,  it  has  been  held  that  the  Delaware 
railroad  tax  of  one-quarter  of  one  per  cent  on  the  actual  cash 
value  of  the  capital  stock  is  a  tax  not  on  the  property  or  on  the 
shares  of  individuals,  but  on  the  corporation,  measured  by  a 
certain  percentage  on  the  value  of  its  shares.^  In  like  manner 
the  Massachusetts  taxes  on  the  corporate  excess,  i.e.  on  the 
whole  value  of  the  corporate  shares  and  on  the  capital  stock  in 
excess  of  the  value  of  the  real  estate  and  machinery,  have  been 

*  Maryland  m.  Central  Savings  Bank,  72  Md.  92;  Coite  vs.  Society  for 
Savings,  32  Conn.  173,  affirmed  in  6  Wall.  594;  Provident  Institution  vs. 
Massachusetts,  8  Wall.  611.  See  also  Commonwealth  vs.  Savings  Bank,  123 
Mass.  493;  Jones  vs.  Savings  Bank,  66  Me.  242. 

« Bartlett  vs.  Carter,  59  N.  H.  105. 

*  Jones  vs.  Davis,  3  Ohio,  474;  Burke  vs.  Badlam,  57  Cal.  594;  New  Or- 
leans vs.  Canal  Co.,  29  La.  A.  R.  851;  Whitney  vs.  Madison,  23  Ind.  331; 
County  Commissioners  vs.  National  Bank,  48  Md.  117.  But  see  Wilkens 
iw.  Baltimore,  103  Md.  293,  reversing  the  former  doctrine. 

*  The  Delaware  Raikoad  Tax  Case,  18  Wall.  206. 
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pronounced  taxes  on  the  franchise.^  In  a  later  case  it  has  been 
held  that  this  tax,  although  nominally  upon  the  shares  of  capi- 
tal stock,  is  in  effect  a  tax  upon  the  organization  on  account  of 
property  owned  or  used  by  it,  and  therefore  valid.  It  is  an  ex- 
cise tax,  not  a  property  tax,  and  therefore  not  limited  by  the 
constitutional  restrictions  as  to  the  uniform  taxation  of  all 
property.^  On  the  other  hand,  the  Connecticut  courts  have 
held  that  the  tax  on  capital  stock  and  debt  is  a  tax  not  on  fran- 
chise, but  on  property;  ^  and  the  older  cases  in  Alabama  and 
Missouri  were  similarly  decided.^ 

Secondly,  in  the  case  of  capital  stock  as  measured  by  divi- 
dends, the  courts  of  Pennsylvania  and  New  York  have  arrived 
at  diametrically  opposite  conclusions.  In  Pennsylvania  a  long 
series  of  cases  has  consistently  maintained  the  doctrine  that  the 
tax  is  one  on  property.^  The  court  has  endeavored  to  lay  down 
this  rule: — 

"  The  test  whether  the  tax  in  any  given  case  is  a  franchise  as  dis- 
tinguished from  a  property  tax,  would  seem  to  be  that  a  tax  according 
to  a  valuation  is  a  tax  on  property,  whereas  a  tax  imposed  according 
to  nominal  value  or  measured  by  some  standard  of  mere  calculation— 
as  contrasted  with  valuation — fixed  by  the  law  itself  may  be  a  franchise 
tax."  • 

The  New  York  and  New  Jersey  courts,  on  the  other  hand, 

have  held  the  tax  on  capital  stock  to  be  a  franchise  tax.^    The 

New  York  case  was  carried  in  last  instance  to  the  federal  court. 

Of  course  the  fact  that  the  statutes  of  Massachusetts  and  New 

York  expressly  declared  the  tax  to  be  a  franchise  tax  was  of  no 

weight;  for  it  was  justly  contended  that  no  importance  should 

attach  to  mere  nomenclature.    But  the  United  States  Supreme 

Court  had  already  shown  the  tendency  of  its  thought  in  the 

Massachusetts  and  Delaware  decisions  just  cited.    In  a  subse- 

^  Hamilton  Co.  vs.  Massachusetts,  6  Wall.  632;  Commonwealth  vs.  Ham- 
ilton Manufacturing  Co.,  94  Mass.  298;  Manufacturers'  Insurance  Co.  vs. 
Loud,  99  Mass.  146;  Portland  Bank  vs.  Apthorp,  12  Mass.  252  (1815),  the 
basis  of  all  subsequent  decisions. 

*  Western  Union  Telegraph  Co.  vs.  Massachusetts,  125  U.  S.  590. 

*  Nichols  vs.  Railroad  Co.,  42  Conn.  103. 

*  State  vs.  Insurance  Co.,  89  Ala.  335;  State  vs.  Railway  Co.,  37  Mo.  265. 
'Fox's  Appeal,  112  Pa.  359;  Conmionwealth  vs.  Standard  Oil  Co.,  101 

Pa.  119;  Phoenix  Iron  Co.  vs.  Conmionwealth,  59  Pa.  104;  Catawiasa  Appeal, 
78  Pa.  59. 

*  101  Pa.  127. 

^  People  vs.  Home  Insurance  Co.,  92  N.  Y.  328;  Singer  Co.  vs.  Heppen> 
heimer,  25  Vroom,  439. 
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quent  case,  the  court  said,  although  indeed  obiter,  that  the  New 
York  tax  was  "a  franchise  tax  in  the  nature  of  an  income  tax."  ' 
Finally,  in  a  later  case,  the  tax  was  definitely  pronounced  to  be 
on  franchise,  the  court  holding  that  the  tax  was  not  upon  the 
capital  stock  nor  upon  any  bonds  of  the  United  States  com- 
posing a  part  of  that  stock;  but  that  reference  was  made  to 
the  capital  stock  and  dividends  only  for  the  purpose  of  deter- 
mining the  amount  of  the  tax  to  be  exacted  each  year.^ 

This  decision  may  be  defended  on  economic,  as  well  as  on 
legal,  grounds.  It  may  be  granted,  and  in  fact  it  is  difficult  to 
dispute  the  contention,  that  the  tax  is  in  one  sense  a  tax  on  capi- 
tal stock.  Nevertheless,  it  does  not  follow  that  the  tax  is  a  prop- 
erty tax;  for  from  the  economic  point  of  view  capital  stock  is 
not  necessarily  identical  with  the  property  of  a  corporation. 
In  the  first  place  there  is  the  question  of  the  market  or  par  value 
of  the  stock.  Some  of  the  commonwealths,  as  we  know,  tax 
corporations  on  the  amount,  i.e.  the  par  value,  of  the  capital 
stock.  Yet  manifestly,  where  the  market  value  of  the  stock 
may  be  double  or  half  the  par  value,  it  cannot  be  maintained 
that  the  latter  is  identical  with,  or  an  index  to,  the  value  of  the 
property.  In  no  sense,  therefore,  can  capital  stock  at  its  par 
value  be  declared  equivalent  to  the  whole  property.  Even  if 
we  take  the  market  value  of  the  stock,  we  are  not  in  a  much 
better  position,  for  many  of  our  corporations,  especially  rail- 
roads, are  created  on  the  proceeds  of  the  bonds.  In  such  cases, 
although  the  property  may  be  great,  the  profits  are  devoted 
mainly  to  meeting  the  interest  on  the  bonded  debt,  and  since 
there  may  be  no  dividends,  the  value  of  the  stock  may  be  very 
slight.  Yet  the  property  which  produces  these  profits  may  be 
enormous.  Evidently  the  capital  stock  and  the  whole  property 
are  not  identical.  But  we  may  go  still  farther.  Even  in  the  case 
of  corporations  without  a  bonded  debt,  but  whose  property  does 
not  pay  good  dividends,  the  capital  stock  at  its  market  value 
is  no  index  of  the  value  of  the  property.  Thus,  a  model^iwellings 
company  may  have  property  worth  a  million  dollars;  yet  if  it  is 
80  managed  as  to  pay  no  dividends,  the  stock  will  sell  in  the 
market  for  a  very  small  sum.  The  value  of  this  depreciated 
stock  is  evidently  not  the  same  as  that  of  the  company's  real 
property.    They  are  not  interchangeable  terms.    Hence,  from 

^  Or,  as  it  was  said  in  another  place,  "  a  tax  upon  its  franchise  based  upon 
its  income."   Mercantile  Bank  v8.  New  York,  121  U.  S.  158, 160. 
*  Home  Insurance  Co.  vs.  State  of  New  York,  134  U.  S.  594. 
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whatever  point  of  view  we  regard  it,  capital  stock  is  not  identical, 
economically  speaking,  with  the  total  corporate  property;  a  tax 
on  capital  stock  is  not  a  tax  on  the  entire  property. 

The  courts  of  New  Jersey,  New  York  and  the  United  States 
are  then  quite  right  in  their  decisions;  and  the  Pennsylvania 
cases  seem  to  be  incorrect  both  in  law  and  in  economics. 

The  third  case  in  which  the  question  of  a  franchise  tax  is 
of  importance  is  in  connection  with  the  subject  of  interstate 
commerce.  The  growth  of  the  interpretation  put  upon  the 
principle  that  no  state  may  levy  a  tax  interfering  with  interstate 
commerce  will  be  more  fully  discussed  hereafter.^  It  may  be 
stated  here,  however,  that  in  a  large  number  of  cases  it  has 
been  held  that  a  tax  on  the  franchise  of  a  domestic  corp)oration 
is  valid  even  though  the  value  of  the  franchise  is  measured  by 
the  gross  receipts,  a  part  of  which  are  derived  from  interstate 
commerce.^  Were  the  tax  not  a  franchise  tax,  it  might  be 
invalid  as  a  tax  on  interstate  business. 

It  will  be  seen  from  the  above  review  that  the  entire  treat- 
ment of  this  kind  of  a  franchise  tax  is  based  largely  on  a  legal 
fiction.  The  conception  is  legal,  not  economic.  It  was  de- 
vised by  the  legislatures  and  extended  by  the  courts  in  order 
to  evade  the  evil  results  of  the  general  property  tax.'  It  is 
remarkable  that  in  the  state  of  New  York,  where  the  common- 
wealth tax  on  capital  stock  is  held  to  be  a  franchise  tax,  the 
local  tax  on  capital  stock,  which  is  levied  in  almost  the  identical 
way,  is  held  to  be  a  property  tax.  In  the  local  tax  a  deduction 
must  be  allowed  for  any  non-taxable  property  in  which  the 
capital  may  be  invested;  in  the  state  tax  no  such  deduction 
is  permitted.'*    Such  a  distinction  is  economically  incorrect, 

*  InfrGf  pp.  264  et  seq, 

>  State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284;  Maine  vs.  Grand 
Trunk  R.  R.  Co.,  142  U.  S.  217;  People  vs.  Wemple,  117  N.  Y.  136,  and 
other  cases  cited  below. 

*  This  is  apparent  from  the  New  York  law  of  1866,  chap.  761,  which 
declared  the  privileges  and  franchises  of  savings  banks  to  be  personal  prop- 
erty, and  taxable  to  an  amount  not  exceeding  the  gross  sum  of  the  surplus 
earned.  In  Monroe  County  Savings  Bank  vs.  City  of  Rochester,  37  N.  Y. 
365,  the  law  was  upheld,  although  the  bank  had  a  portion  of  its  property 
invested  in  United  States  bonds.  The  court  held  that  since  the  tax  was 
upon  a  franchise  it  was  unimportant  in  what  manner  the  property  of  the  cor- 
poration was  invested.  "The  reference  to  property  is  made  only  to  ascer- 
tain the  value  of  the  thing  assessed.^' 

*  People  v8.  Barker,  139  N.  Y.  55;  People  vs.  Commissioners,  72  Hun, 
126;  People  va,  Coleman,  126  N.  Y.  433. 


THE  TAXATION  OF  CORPORATIONS  237 

however  defensible  it  may  be  on  the  legal  ground  that  in  the 
one  case  we  are  dealing  with  a  tax  on  property  and  in  the  other 
with  a  tax  on  privilege.  Except  in  so  far  as  corporations  may 
be  made  to  pay  for  their  charters,  there  is  no  reason  why  they 
should  be  put  on  a  diflferent  footing  from  joint-stock  companies 
or  other  associations.  The  ability  of  an  association  to  pay — ^its 
earning  power — is  not  changed  a  whit  by  the  simple  fact  of  in- 
corporation. The  privilege  of  limited  liability,  however  im- 
portant it  may  be  to  the  individual  stockholders  and  however 
great  the  amount  that  may  be  demanded  for  the  privilege  as  a 
condition  precedent  to  organization,  does  not  alter  the  taxable 
capacity  of  the  association  after  it  has  once  become  a  corpora- 
tion. If  the  corporate  franchise,  in  the  sense  of  the  privilege  of 
being  a  corporation,  itself  constituted  the  only  justification  of  a 
tax,  how  would  it  then  be  possible  to  tax  imincorporated  com- 
panies in  the  same  way?  And  yet  to  exempt  the  latter  would 
clearly  constitute  a  glaring  economic  inequality. 

The  value  of  the  franchise  from  the  economic  point  of  view 
consists  in  the  earning  capacity  of  the  corporation.  That  is 
the  real  basis  of  all  taxation  and  can  best  be  gauged  by  the 
amount  of  business  done.  It  will  be  remembered  that  the  court 
says:  "Whether  the  tax  upon  a  domestic  corporation  be  called 
a  tax  upon  franchise  or  upon  business  is  wholly  unimportant."  ^ 
We  may  go  farther  and  say  that  from  the  economic  standpoint 
it  is  wholly  immaterial  whether  the  tax  upon  any  corporation 
be  called  a  tax  on  franchise  or  a  tax  on  business.  In  an  economic 
sense  the  franchise  tax  means  nothing  at  all.  It  is  so  utterly  in- 
definite that  it  defies  exact  analysis.  However  valuable  it 
may  be  to  the  lawyer  in  the  effort  to  evade  certain  constitutional 
restrictions,  to  the  student  of  the  science  of  finance  it  is  a  useless 
conception. 

If  we  sum  up  the  above  discussion  as  to  the  two  kinds  of 
franchise  tax  which  we  have  been  studying — the  franchise  tax 
as  a  property  tax  and  the  franchise  tax  as  a  non-property  tax — 
we  are  in  a  position  to  gauge  its  real  value.  The  first  kind  of  a 
franchise  tax,  as  we  now  know,  was  devised  in  order  to  fit  a 
concept  based  primarily  upon  earnings  or  income  into  a  system 
of  taxation  based  on  property  or  capitalized  income.  The  second 
kind  of  a  franchise  tax  was  devised,  as  we  have  seen,  to  over- 
come the  still  remaining  difficulties  of  a  property  tax.  The 
objection  to  the  first  kind  of  a  franchise  tax  is  that  as  a  property 

» 96  N.  Y.  396. 
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tax  it  is  a  mere  piece  of  guess  work,  leading  to  arbitrariness  and 
furnishing  no  opportunity  for  eflfective  redress  on  the  part  of 
the  taxpayer.  The  objection  to  the  second  kind  of  a  franchise 
tax  is  that  it  is  a  mere  makeshift  or  legal  subterfuge.  Both 
kinds  of  franchise  taxes  furnish  eloquent  testimony  to  the 
shortcomings  of  a  tax  system  where  the  criterion  of  ability 
to  pay  is  still  made  to  reside  in  property  rather  than  in  product 
or  income.  For  all  the  manifold  complications  and  litigations 
that  attend  the  American  franchise  tax  are  imknown  elsewhere 
in  the  world  where  the  general  test  of  faculty  in  taxation  is 
considered  to  be  income  rather  than  property.  The  problem 
of  the  franchise  tax  is  a  part  of  the  problem  of  the  general 
property  tax;  if  we  ever  shake  off  the  incubus  of  the  general 
property  tax  theory,  as  we  are  bound  to  do  in  the  not  distant 
future,  the  entire  problem,  and  the  conception  itself,  of  the 
franchise  will  disappear  from  the  realm  of  taxation. 

II.  Economic  Theory 

Let  us  therefore  leave  this  whole  subject  of  franchise  taxation 
and  attempt  to  analyze  the  economic  principles  underlying 
the  taxes  actually  in  vogue,  irrespective  of  the  question  whether 
they  are  called  franchise  taxes.  It  will  be  best  to  take  them  up 
in  the  order  adduced  above.^ 

The  general  property  taXy  or  the  taxation  of  the  corporate 
realty  plus  its  visible  and  invisible  personalty  at  its  actual  value, 
assessed  piecemeal  by  the  local  assessors  as  in  the  case  of  in- 
dividuals. It  will  not  be  necessary  to  show  the  inadequacy  of 
this  primitive  plan;  all  the  actual  reforms  are  moving  away 
from  it.  With  the  variation  of  this  system  known  as  the  od 
valorem  tax,  assessed  by  a  state  board  under  the  imit  plan,  we 
shall  deal  below.  But  so  far  as  the  general  property  tax  with 
local  piecemeal  assessment  is  concerned,  we  may  conclude  with 
the  railroad  tax  commission  of  1879,  that  as  a  system  it  is  open 
to  almost  every  conceivable  objection.^ 

The  cost  of  the  property.  As  a  basis  for  taxation  this  is  even 
less  defensible  than  the  value  of  the  property.  For  no  one 
would  assert  that  the  original  cost  of  corporate  property  bears 
any  necessary  relation  to  the  present  value,  much  less  to  its 

>  Supra,  pp.  219-220. 

*  Taxation  of  Railroads  and  Railroad  Securities,  by  C.  F.  Adams,  W.  B. 
Williamfl  and  J.  H.  Oberly  (1880),  p.  8. 
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present  earning  capacity.    This  method  is  so  obviously  unjust 
as  to  deserve  no  further  mention. 

The  capital  stock  at  Us  market  value.  This  plan  is  open  to 
several  vital  objections.  The  idea  is  that  the  market  value 
of  the  stock  will  be  practically  equivalent  to  the  value  of  the 
property,  or,  as  it  is  put  by  some  of  our  state  courts,  that 
the  entire  property  of  a  corporation  is  identical  with  its  stock. 
As  has  already  been  observed,  heavily  bonded  corporations 
would  in  this  way  entirely  escape  taxation;  because  in  such 
cases — and  they  are  the  great  majority — the  capital  stock 
alone  would  not  represent  the  value  of  the  property.  Secondly, 
even  in  the  case  of  corporations  without  any  bonded  debt, 
the  tax  is  unjust,  because  it  does  not  necessarily  bear  any  rela- 
tion to  the  earning  capacity.  If  a  company  without  bonded 
debt  pays  dividends,  the  value  of  the  stock  is  indeed  a  fair  index 
to  earning  capacity;  its  value  would  represent  the  capitalized 
earnings.  But  if  there  are- no  dividends,  the  value  of  the  capital 
stock  is  wholly  uncertain  and  largely  speculative,  depending 
on  the  manipulations  of  the  stock  exchange.  It  frequently 
happens  that  non-dividend-paying  stock  fluctuates  in  value 
from  thirty  to  fifty  per  cent  within  one  year.  A  standard  of 
taxation  which  in  such  large  classes  of  cases  bears  no  propor- 
tion to  the  earning  capacity  or  productiveness  of  the  property 
clearly  cannot  be  successfully  defended.  We  can  again  agree 
with  the  railroad  tax  commission  in  their  conclusion  that  the 
tax  on  the  value  of  the  capital  stock  is  "clumsy  and  devoid 
of  scientific  merit,"  that  it  "would  admit  of  evasions  in  a  most 
obvious  way,"  and  that  "it  is  impossible  of  any  general  appli- 
cation." ^ 

The  New  York  statute  which  governs  the  taxation  of  cor- 
porations for  local  purposes  requires  the  capital  stock  to  be 
asses.sed  "at  its  actual  value  in  cash."  In  determining  the 
"actual"  value,  the  assessors  may  take  "book  value,"  i.e.  a 
value  obtained  by  estimating  the  assets  separately  and  deduct- 
ing from  the  aggregate  the  total  amount  of  the  liabilities, 
actual  or  contingent.^  The  latter  method  is  employed  when  the 
market  value  of  the  stock  is  fictitious  or  artificially  inflated,  but 
in  principle  is  open  to  precisely  the  same  criticism  as  the  other 

*  Report,  etc,,  p.  7.  Cf.  the  Report  on  the  ValtuiHon  and  Taxation  of 
Railroade,  to  the  Peniu^lvama  Tax  Ckuiference,  1804,  written  by  Mr. 
Joeeph  D.  Weeks. 

« 107  N.  Y.  Ml. 
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method.  In  fact,  the  objections  are  rather  stronger;  for,  whereas 
in  the  case  of  the  tax  on  capital  stock  according  to  market 
value  the  bonded  indebtedness  is  not  taxed  at  all,  in  this  case 
the  bonded  indebtedness  is  actually  deducted.  -  Under  the 
New  York  law  it  has  been  decided  that  "capital  stock"  does 
not  necessarily  mean  share  stock,  but  the  capital  owned,  the 
fund  required  to  be  paid  in  and  kept  intact  as  the  basis  of  the 
business  enterprise.  When  the  capital  is  undisclosed,  the  assessor 
may  consider  the  market  value  of  the  shares  as  an  aid  in  dis- 
covering the  capital,  but  not  as  the  thing  to  be  valued  and 
assessed.^  In  the  state  franchise  tax,  however,  whenever  the 
law  requires  the  "  intrinsic  or  actual  value  "  of  the  stock  to  be 
ascertained,  it  has  been  held  that  book  value  does  not  govern 
the  valuation,  but  that  the  good  will  is  also  to  be  included.^ 

According  to  the  Pennsylvania  law  of  1891  the  capital  stock 
on  which  the  tax  is  assessed  is  to  be  appraised  "at  its  actual 
value  in  cash,  not  less  however,  than  the  average  price  which 
said  stock  sold  for  during  said  year  and  not  less  than  the  price 
indicated  or  measure  by  net  earnings,  or  by  the  amount  of  profits 
made  and  either  declared  in  dividends  or  carried  into  surplus 
or  sinking  funds."  This  has  led  to  much  litigation.  It  has  been 
decided,  for  instance,  that  the  price  at  which  the  shares  sell 
in  the  market  is  not  conclusive;^  and  in  a  more  general  way 
that  the  actual  value  in  cash  is  to  be  determined  by  "  considering 
the  value  of  the  tangible  property,  the  amount  of  its  business, 
the  rate  of  dividends  declared,  and  the  extent  and  value  of  its 
good  will,  franchises,  and  privileges,  as  indicated  by  the  evidence 
bearing  upon  those  subjects  at  that  particular  time.'*  The 
result  is  that  in  practice  the  taxation  of  capital  stock,  by  such 
a  method  of  appraisal,  does  not  differ  much  from  the  ad  valorem 
system  mentioned  below. 

The  capital  stock  at  its  par  value.  This  method  is  open  to  all 
the  objections  of  the  preceding  and  to  many  more  in  addition. 
Moreover,  it  is  peculiarly  liable  to  evasion.  For  example,  in 
New  York  it  was  a  conmion  practice,  before  the  recent  reduction 
of  the  rate  to  a  minimum,  for  corporations  to  evade  the  organiza- 

'  People  V8.  Coleman,  126  N.  Y.  433,  distinguishing  many  preceding  cases. 
See  also  People  vs.  Commissioners,  72  Hun,  126  (1894). 

» People  ex  rd.  J.  B.  Co.  vs.  Roberts,  37  App.  Div.  1  (1899);  and  People 
ex  rel.  Johnson  Qo.  vs.  Roberts,  159  N.  Y.  70  (1899). 

»  Com.  us.  Philadelphia  Co.,  164  Pa.  284  (1894). 

*  Com.  vs.  John  W.  Haney  Co.,  Lim.,  1  Dauph.  Co.  Rep.  184  (1895); 
cj.  Com.  vs.  Del.,  Susq.  &  S.  R.  R.  Co.,  165  Pa.  44  (1894). 
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ion  tax  by  issuing  a  nominally  small  capital^  but  selling  it  to 
iie  stockholders  at  a  premium  of  several  hundred  per  cent; 
he  market  value  of  the  stock  thus  being  many  times  the 
Mur  value.  The  sole  reconunendation  of  this  plan  is  the  facility 
)f  fixing  a  basis  for  assessment;  but  this  does  not  compensate  for 
ts  obvious  defects.  The  par  value  of  stock  is  certainly  no 
;auge  either  of  the  real  worth  of  the  property  or  of  its  earning 
opacity.  This  is  perhaps  the  least  defensible  of  all  the  methods. 
The  capital  stock  plus  the  bonded  debt  at  the  market  value. 
rhe  justification  for  adding  to  the  value  of  the  stock  the  value 
►f  what  the  company  owes,  in  the  shape  of  its  funded  debt, 
3  the  simple  fact  that  the  existence  of  this  indebtedness  makes 
he  stock  worth  just  so  much  less.  The  sum  of  the  two  elements 
s  a  far  better  index  to  the  value  of  the  property  than  the  capital 
took  alone.  This  method  is  preferable  to  any  that  has  hitherto 
»een  discussed,  because  it  prevents  the  exemption  of  heavily 
K)nded  companies;  and  yet  it  is  not  entirely  free  from  objec- 
ions.  Owing  to  the  complications  of  interstate  polity,  the 
»roceeds  of  the  tax,  in  all  cases  where  the  stock  and  bonds  of 
.  corporation  are  owned  outside  of  the  conunonwealth,  will 
ccTxie  not  to  the  state  of  the  owner's  residence,  but  to  the 
tate  where  the  corporate  property  is  situated.  Secondly, 
he  market  value  of  bonds  depends  not  only  on  the  rate  of 
aterest  but  also  on  the  Ufe  of  the  security.  Two  companies  may 
lave  raised  exactly  the  same  amount  from  the  sale  of  6%  bonds, 
nd  yet  at  any  given  time  the  bonds  of  the  one  corporation 
aay  have  a  long  time  to  run  and  those  of  the  other  corporation 
inly  a  short  time.  If  the  normal  rate  of  interest  has  fallen 
o  let  us  say  4%,  the  market  value  of  the  bonds  of  the  first 
orporation  will  be  far  higher  than  that  of  the  bonds  of  the 
econd  corporation.  Yet  the  discrepancy  represents  not  any 
[iCTerence  in  the  value  of  the  respective  corporate  properties, 
)Ut  simply  the  difference  in  the  amortization  quota  of  the 
wo  classes  of  bonds.  Thirdly,  when  the  tax  is  on  bonds  as 
irell  as  on  stock  it  will  be  inadequate,  because  appUcable  only 
o  the  bonds  owned  by  residents  of  the  state.  If  the  tax  is, 
lowever,  levied  not  on  the  bonds,  but  on  a  valuation  equal  to 
he  stock  plus  bonds,  this  objection  may  be  obviated.  Both 
hese  points  will  be  discussed  more  fully  below.  Fourthly, 
n  all  those  cases  where  the  corporation  pays  no  dividends  and 
ts  stock  nevertheless  possesses  a  speculative  value,  the  tax, 
:oT  the  reasons  adduced  above,  will  not  necessarily  bear  any 
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relation  to  the  earning  capacity  of  the  company.  In  short,  while 
this  method  is  far  better  than  the  taxation  of  capital  stock, 
it  does  not  avoid  all  the  objections  that  have  been  urged  again&l 
the  latter. 

There  remain  thus  only  the  taxes  on  earnings,  on  business^ 
on  dividends  and  on  profits. 

The  gross  earnings.  This  tax  was  the  one  reconmiended  by 
the  railroad  tax  commission.  It  possesses  many  undeniable 
advantages.  It  is  certain,  easily  ascertained  and  not  susceptible 
of  evasion.  But  it  has  one  serious  defect; — it  is  not  propor- 
tional to  the  real  earning  capacity,  it  takes  no  account  of  the 
original  cost,  nor  does  it  pay  any  regard  to  the  current  expenses, 
which  may  be  necessary  and  just.  For  example,  when  the 
cost  of  building  a  railroad  is  great,  its  gross  earnings  must  be 
correspondingly  large  in  order  to  enable  its  owners  to  realize 
any  fair  return  on  the  investment.  A  tax  on  gross  earnings 
does  not  recognize  this  distinction.  It  discriminates  unfairly 
between  companies,  and  makes  a  line  built  at  great  expense 
and  with  great  risk  pay  a  penalty  for  the  enterprise  of  its  con- 
structors. Again,  a  gross  earnings  tax  takes  no  accoujit  of 
expenses.  Of  two  corporations  which  have  equally  large  gross 
receipts,  one  may  be  in  a  naturally  disadvantageous  position 
which  unduly  increases  the  cost  of  operation  or  management. 
Clearly  its  ability  to  pay  is  not  so  great  as  that  of  its  rival  in 
possession  of  natural  advantages.  Above  all,  the  gross  earnings 
tax  makes  no  allowance  for  good  management.  If  a  corporation 
is  managed  with  such  ability  that  its  business  increases  greatly, 
this  will  ordinarily  mean  a  great  increase  in  gross  receipts; 
while,  on  the  other  hand,  the  net  receipts  or  profits,  although 
also  larger,  will  almost  surely  increase  not  indeed  in  a  smaller 
ratio,  but  to  a  smaller  actual  extent,  than  gross  receipts.  For 
with  a  larger  business  there  come  greater  expenses.  The  prospect 
of  increa*sed  net  receipts  is  of  course  the  stimulus  to  activity 
on  the  part  of  the  owner;  but  if  the  tax  is  imposed  on  gross 
receipts,  that  stimulus  will  be  pro  tanto  weakened.  Thus  a 
tax  on  gross  receipts  is  really  a  tax  on  enterprise  and  foresight, 
and  a  premium  on  supineness  or  inactivity.  In  short,  the 
gross  receipts  tax  is  like  the  old  tithe,  the  most  primitive  of 
all  land  taxes. 

These  defects  in  the  proportional  earnings  tax  are  so  ap- 
parent that  several  conmionwealths,  as  we  know,  have  intro- 
duced, in  the  case  of  railroads  at  least,  the  graded  groes  pAmings 
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tax,  the  rate  per  cent  increasing  with  the  earnings.  But  this 
system  removes  the  objection  only  in  part;  for  the  graduation 
takes  place  only  up  to  a  certain  point.  Above  all,  there  is  no 
guarantee  that  the  increase  of  net  receipts  will  correspond  to 
the  increase  of  the  gross  receipts.  There  is  no  necessary  con- 
nection between  them.  A  corporation  with  gross  receipts  of 
five  thousand  dollars  per  mile  may  have  actually  less  net  receipts 
than  one  with  four  thousand  dollars  per  mile.  In  such  a  case 
a  graded  earnings  tax  would  intensify  the  disadvantages  of 
the  first  line  and  augment  the  injustice.  To  tax  gross  earnings 
is,  therefore,  in  theory  at  least  essentially  a  slip-shod  method. 
In  practice,  however,  as  we  shall  see,  its  administrative  advan- 
tages are  so  marked  as  to  render  the  gross  earnings  tax  under 
certain  circimastances  desirable. 

The  business  transacted.  This  tax,  while  closely  analogous 
to  the  gross  earnings  tax,  does  not  possess  all  its  advantages. 
The  business  may  be  large  but  not  lucrative.  An  extensive 
business  does  not  mean  even  proportionally  extensive  gross 
earnings.  The  business  transacted  is  an  exceedingly  rough 
way  of  ascertaining  the  prosperity  of  a  corporation.  It  affords 
no  accurate  test  of  profits,  and  fails  to  take  account  of  the 
personal  equation  which  may  make  all  the  difference  between 
good  and  bad  management.  Clearly,  the  tax  on  business  is  but 
a  clumsy  device. 

The  dividends  or  the  capital  stock  according  to  dividends, 
Elconomically  speaking  these  taxes  are  the  same;  but  from 
the  legal  point  of  view,  at  least  according  to  the  opinion  of 
the  Supreme  Court,  there  is  a  decided  difference.  The  dis- 
tinction is  brought  out  in  connection  with  the  subject  of  extra- 
territoriality, and  will  be  fully  discussed  below.  We  are  here 
dealing  only  with  the  economic  problem. 

The  dividends  tax,  it  may  be  said,  is  good  so  far  as  it  goes; 
but  it  does  not  go  far  enough.  It  is  indeed  true  that  some 
of  the  objections  are  slight.  Thus  it  has  been  contended  that 
this  tax  fails  to  reach  the  profits  which  are  not  divided  but 
which  are  simply  put  into  a  reserve  fund;  and  some  common- 
wealths have  even  sought  to  obviate  the  supposed  difficulty  by 
providing  that  the  tax  should  apply  to  the  dividends,  whether 
declared  or  merely  earned  and  not  divided.  This  objection, 
however,  is  not  of  great  importance;  for  even  if  the  undivided 
earnings  are  not  taxed,  they  go  into  the  reserve  or  surplus  fund; 
and  as  this  increases  the  corporate  capital,  it  must  in  the  long 
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run  lead  to  increased  earnings  on  the  larger  capital.  Since 
the  surplus  cannot  be  increased  indefinitely,  it  will  ultimately 
find  its  way  to  the  shareholders  as  dividends,  and  thus  become 
liable  to  the  tax. 

Another  objection  which  might  be  urged  is  that  a  corpora- 
tion may  devote  a  portion  of  its  earnings  to  new  construction 
or  to  new  equipment.  This  expense  may  be  defrayed  out  of 
profits,  instead  of  from  the  capital  or  construction  fimd.  The 
dividends  in  such  a  case,  it  might  be  said,  do  not  represent  the 
actual  earning  capacity  of  the  enterprise.  While  this  is  true 
temporarily,  the  improvements  made  by  the  corporation 
necessarily  enhance  the  value  of  the  property  and  ultimately 
lead  to  increased  dividends,  so  that  in  the  long  nm  a  tax  on 
dividends  would  still  reach  the  corporation. 

The  real  objection  to  the  dividends  tax  is  of  quite  a  different 
character.  It  is  inadequate  when  applied  to  those  corpora- 
tions which  have  bonded  indebtedness.  Thus  one  corporation 
having  no  bonds  may  earn  enough  to  pay  dividends  of  five 
per  cent  on  its  stock,  while  another,  with  the  same  earnings, 
may  have  devoted  half  to  the  payment  of  interest  on  bonds, 
and  only  half  to  the  payment  of  dividends.  A  tax  on  dividends, 
while  nominally  just,  would  be  actually  most  unjust,  for  one 
corporation  would  pay  just  twice  as  much  as  the  other.  The 
objection  has  been  recognized  in  American  legislation,  but  only 
once.  The  United  States  internal  revenue  law  of  1864  pro- 
vided for  a  five  per  cent  tax  (raised  from  three  per  cent  in 
1862),  which,  in  the  case  of  railroads,  canals,  turnpike,  naviga- 
tion and  slackwater  companies,  was  imposed  on  all  dividends, 
as  well  as  on  all  coupons  or  on  all  interest,  on  ^evidences  of 
indebtedness  and  on  all  profits  carried  to  the  account  of  any 
fund.  In  the  case  of  those  companies  which  were  not  presumed 
to  have  any  bonded  debt,  like  banks,  trust  companies,  savings 
institutions  and  insurance  companies,  the  tax  was  imposed 
only  on  dividends  and  surplus.  The  federal  law,  indeed, 
violated  strict  consistency  in  imposing  a  gross  earnings  tax 
also  on  transportation  and  on  certain  insurance  companies; 
but  the  correct  implication  in  the  law  was,  the  inadequacy  of 
a  tax  on  dividends  alone.  On  the  other  hand,  the  federal  law 
of  1909  imposing  an  excise  tax  of  1%  on  the  "net  income" 
of  corporations  is  open  to  serious  objections.  For  it  permits 
among  the  deductions  from  gross  income  all  interest  actually 
paid  in  the  year  on  bonded  or  other  indebtedness  up  to  an 
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amount  of  debt  equal  to  the  paid  up  capital.  That  is,  since 
interest  on  the  bonds  is  not  taxable,  the  tax  is  virtually  levied 
on  dividends,  or  at  all  events  on  the  sums  available  for  divi- 
dends. In  fine  the  objections  to  the  dividends  tax  are  closely 
analogous  to  those  which  we  found  in  the  capital  stock  tax  as 
compared  with  the  tax  on  stock  plus  debt.  Its  great  defect 
is  that  it  reaches  only  a  part  of  the  corporate  earning  capac- 
ity. 

We  thus  come  finally  to  the  tax  on  nd  earnings,  or  rather 
on  net  receipts,  profits  or  income.  This  is  the  most  logical 
form  of  corporate  taxation.  The  tax  is  not,  like  the  gross 
earnings  tax,  unequal  in  its  operation.  It  holds  out  no  induce- 
ment, like  the  general  property  tax,  to  check  improvements. 
It  is  just;  it  is  simple;  it  is  perfectly  proportional  to  productive 
capacity.  In  short,  it  satisfies  the  requirements  of  a  scientific 
system. 

Several  objections,  however,  might  be  raised  to  a  tax  on  net 
receipts.  One  is  that  the  accounts  may  be  "  cooked  "  by  paying 
unduly  large  salaries  to  the  officers;  that  is,  the  profits  may  be 
divided  as  nominal  expenses,  thereby  leaving  very  insignificant 
net  receipts  or  none  at  all.  This  objection,  however,  would  not 
apply  at  all  to  the  vast  majority  of  corporations,  whose  stock  or 
bonds  are  held  by  outside  parties,  that  will  not  consent  to  see 
their  dividends  or  interest  curtailed  by  any  practices  of  this 
nature.  The  danger  can  be  real  only  in  respect  to  the  few  cor- 
porations in  which  the  stock  is  owned  entirely  by  the  managers. 
But  these  are  chiefly  manufacturing  corporations,  which,  as 
we  know,  are  usually  exempted  from  the  general  corporation 
tax.  Even  here,  however,  the  danger  is  not  very  great.  We 
hear  of  no  complaints  on  this  score  in  the  American  conmion- 
wealths  where  the  net  receipts  tax  prevails;  and  in  Europe, 
where  this  method  of  taxation  is  well-nigh  universal,  the  objec- 
tion has  never  been  raised.  It  may  thus  be  pronoimced  of  little 
importance. 

Secondly,  it  may  be  contended  that  the  tax  is  impracticable 
in  the  case  of  great  railroad  corporations  which,  having  leased 
lines  in  other  states,  are  interested  in  so  manipulating  the 
traffic  that  the  heavily  mortgaged  leased  lines  will  earn  little  or 
nothing  above  fixed  charges.  Such  cases  are  very  common. 
The  commonwealths  in  which  such  leased  lines  are  situated  will, 
it  is  argued,  be  robbed  of  the  whole  benefit  of  the  tax;  since  the 
proceeds  accrue  to  the  state  of  the  parent  company.    In  reahty. 
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this  objection  arises  simply  from  a  quibble  about  words.  Of 
course  net  receipts  must  be  strictly  defined.  The  logical  basis 
of  corporate  taxation  is  the  total  annual  revenue  from  all  sources 
minus  all  actual  expenditures  except  interest  and  taxes.  The 
reason  for  not  deducting  fixed  charges,  i.e.  interest  on  the  bonds, 
is  the  same  as  that  which  leads  some  cf  the  states  to  levy  the 
railroad  tax  on  capital  plus  debt,  and  which  made  the  federal 
government  in  1864  tax  coupons  as  well  as  dividends.  Both 
together  represent  earning  capacity.^  Although  the  interest 
on  the  funded  debt  is  known  by  the  name  of  fixed  charges,  it 
is  really  part  of  the  profits  which,  in  the  absence  of  fimded  debt, 
would  go  to  the  shareholders  as  dividends.  It  would  obviously 
be  suicidal  so  to  frame  the  definition  of  net  receipts  as  to  ex- 
clude this  interest  on  bonds.  Net  receipts  of  a  corporation  mean 
gross  receipts  minus  actual  current  expenses.  Any  other  defini- 
tion would  confuse  the  whole  conception. 

In  several  commonwealths  some  very  dubious  and  arbitrary 
distinctions  have  been  attempted.  The  Minnesota  courts  have 
held  that  "earnings"  means  only  receipts  from  operation.* 
Under  the  New  York  law  it  has  been  held  that  "income  "  means 
gross  income,  and  that  "profits'*  means  gross  profits,  not  clear 
profits;  ^  but  this  decision  was  owing  to  some  peculiarities  of  the 
statutory  phraseology.  From  the  standpoint  of  the  science  of 
finance  we  understand  by  "income,"  net  income,  and  by  "prof- 
its," only  net  profits.  So  in  Pennsylvania  and  Alabama  it  has 
been  held  that  income,  gains  or  net  earnings  means  the  whole 
product  of  the  business,  deducting  nothing  but  expenses.'* 
In  Pennsylvania  it  has  been  well  settled  that  net  earnings  are 
the  excess  of  gross  earnings  over  the  expenditures  incurred  in 
producing  them  and  the  amount  incurred  in  necessary  repairs, 
but  not  including  the  amount  expended  in  enlarging  or  ex- 
tending the  works.  ^  The  Thurman  law,  indeed,  which  regulated 
the  relations  of  the  federal  government  to  the  Pacific  railroads, 
defined  net  earnings  in  a  diflferent  way,  viz.,  as  the  gross  earnings, 

»  Cf,  supra,  pp.  10^107. 

>  State  V8,  Railroad  Co.,  30  Minn.  311. 

*  People  vs.  Supervisors  of  Niagara,  4  Hill,  20;  People  w.  Supervisors  of 
New  York,  18  Wend.  605. 

*  Commonwealth  vs.  Pa.  Gas  Coal  Co.,  62  Pa.  241  (1869);  Board  of  Rev- 
enue vs.  Gas  Light  Co.,  64  Ala.  269.  In  the  case  of  mines,  ''net  proceeds" 
have  been  defined;  Montana  Code,  §  1791. 

*  Com.  vs.  Minersville  Water  Co.,  13  Pa.  C.  C.  17  (1893);  and  Com.  vs. 
Sharon  Coal  Co.,  164  Pa.  284  (1894). 
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deducting  "the  necessary  expenses  actually  paid  within  the 
year  in  operating  the  lines  and  keeping  the  same  in  a  state  of  re- 
pair," and  also  deducting  **the  sums  paid  by  them  in  discharge 
of  interest  on  their  first  mortgage  bonds,"  but  "excluding  all 
sums  paid  for  interest  on  any  other  portion  of  their  indebted- 
ness." ^  The  explanation  of  this  arbitrary  definition  lies  not  in 
any  economic  principle  but  in  a  particular  legislative  provision 
whereby  the  first  mortgage  bonds  were  given  precedence  over 
the  government  liens.  The  Supreme  Court  has  held  that  "net 
earnings"  as  here  used  exclude  expenditures  for  new  construe 
tion  and  new  equipment.^  In  Virginia  the  taxable  net  income  of 
corporations  was  formerly  ascertained  by  "  deducting  from  gross 
receipts  the  costs  of  operation,  repairs,  and  interest  on  indebt- 
edness." So  also  by  the  federal  law  of  1909  the  excise  tax  is 
vitually  levied  only  on  corporate  dividends;  but  this,  as  we  have 
seen,  is  economically  incorrect.  Interest  on  bonds  should  not  be 
exempted. 

If  it  be  desired  to  obtain  in  the  case  of  railroad  companies  a 
more  exact  definition  of  net  receipts  or  income,  the  following 
would  be  a  sound  method  of  procedure:  Gross  receipts  consist 
of  all  earnings  from  transportation  of  freight  and  passengers, 
receipts  from  bonds  and  stocks  owned,  rents  of  property  and  all 
miscellaneous  receipts  from  ancillary  business  enterprises  or 
otherwise.  From  these  aggregate  gross  receipts  we  should 
deduct  what  are  classified  by  the  Interstate  Conmierce  Com- 
mission as  operating  expenses.^  No  deduction  should  be  made 
for  fixed  charges,  i.e.  for  taxes  or  for  interest  on  the  debt,  or  for 
the  amount  used  in  new  construction,  in  betterments,  in  invest- 
ments, in  new  equipment,  or  for  any  of  the  expenditm-es  that 
find  their  way  into  profit  and  loss  account. 

The  method  here  suggested  would  lead  to  the  abolition  of 
one  of  the  serious  abuses  of  American  railway  management — 
that  of  putting  all  possible  expenses  into  the  construction  ac- 
count.    The  railways,  for  example,  formerly  often  failed  to 

» Act  of  May  7, 1878, 45th  Cong.,  2d  Sees.,  chap.  96,  sec.  1. 

« Union  Pacific  R.  R.  Co.  vs.  United  States,  99  U.  S.  419. 

*  The  operating  expenses  which  it  is  permissible  to  deduct  from  the  gross 
receipts  are  defined  as  ''maintenance  of  way  and  structures''  including: 
"  repairs  of  roadway  and  renewal  of  rails  and  ties;  repairs  and  renewal  of 
bridges  and  other  stnictiures;  maintenance  of  equipment;  conducting  trans- 
portation, including:  salaries  and  wages  in  the  operating  department, 
Bupplies,  car  mileage,  switching  charges,  damage  for  injuries,  advertising, 
outside  agencies  and  commissions;  and  general  expenses.'' 
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charge  the  maintenance  and  repair  of  their  rolling  stock  to  cur- 
rent expenses.  When  the  equipment  has  become  unserviceable, 
new  stock  is  bought  and  charged  to  the  construction  or  to  the 
profit  and  loss  account.  In  the  meantime  the  nominal  earnings 
of  the  railway  seem  large,  and  the  managers  reap  whatever 
temporary  benefit  they  may  desire.  The  taxation  of  net  profits 
in  the  sense  that  has  been  indicated  would  tend  to  check  this 
practice,  since  deductions  would  be  allowed  for  maintenance, 
but  not  for  new  equipment.  A  tax  on  net  receipts,  thus,  prop- 
erly defined,  would  possess  not  only  a  financial,  but  also  a  wider 
economic  advantage. 

The  federal  corporation  tax  of  1909  gives  a  definition  of  net 
income  which  is  clear  and  satisfactory,  with  the  exception,  as 
noted  above,  that  it  permits  deductions  for  taxes  and  for  inter- 
est on  debt.  Omitting  these  two  points,  the  definition  is  as 
follows: 

''Such  net  income  shall  be  ascertained  by  deducting  from  the  gross 
amount  of  the  income  received  within  the  year  from  all  sources:  (First) 
All  the  ordinary  and  necessary  expenses  actually  paid  within  the  year 
out  of  income  in  the  maintenance  and  operation  of  its  business  and 
properties,  including  all  charges  such  as  rentals  or  franchise  payments, 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession 
of  property;  (second)  all  losses  actually  sustained  within  the  year  and 
not  compensated  by  insurance  or  otherwise,  including  a  reasonable 
allowance  for  depreciation  of  property,  if  any,  and  in  the  case  of  in- 
surance companies,  the  siuns  other  than  dividends  paid  within  the 
year  on  policy  and  annuity  contracts  and  net  addition,  if  any,  required 
by  law  to  be  made  within  the  year  to  reserve  funds:  [(third)  and  (fourth) 
omitted  as  representing  taxes  and  interest] ;  (fifth)  all  amounts  received 
within  the  year  as  dividends  upon  stock  of  other  corporations,  etc., 
subject  to  the  tax  herein  imposed."  * 

So  far  as  intra-state  carriers  are  concerned,  most  of  the  state 
commissions  now  follow  the  system  prescribed  by  the  federal 

^  In  an  interesting  memorandum  by  a  number  of  prominent  accountants 
attention  is  called  to  the  fact  that  it  would  have  been  far  more  in  consonance 
with  modem  accounting  methods  to  substitute  for  the  words  ''expenses 
actually  paid"  the  words  "expenses  actually  incurred";  and  for  the  words 
** losses  actually  sustained'*  the  words  "losses  actually  ascertidned".  See 
The  Corporation  Tax  Law  of  1909.  A  letter  to  the  Members  of  the  American 
Association  of  Public  Accountants  together  with  Copies  of  Correspondence  with 
the  Attorney  General,    New  York,  1909. 
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commission.  As  to  other  public-service  corporations  less  prog- 
ress has  been  made,  although  the  public-utility  commissions 
in  some  important  states  like  New  York,  New  Jersey  and  Wis- 
consin have  laid  down  equally  minute  rules  applicable  to  these. 
With  every  year,  therefore,  the  objections  to  the  net  earnings 
rule  based  on  inability  to  define  net  earnings  are  losing 
force. 

A  final  objection,  occasionally  urged,  is  that  the  net  earnings 
tax  is  inadequate  for  the  reason  that  corporations  sometimes 
have  no  net  earnings  while  the  government  always  needs  a 
revenue.  This  objection,  however,  is  without  much  weight. 
For  if  the  accounts  are  carefully  prescribed,  the  absence  of  net 
earnings  will  be  far  less  frequent  than  is  commonly  feared;  and 
if  it  nevertheless  happens  that  in  any  particular  year  a  given 
corporation  actually  earns  nothing,  there  is  no  reason  why  it 
should  be  called  upon  to  pay  the  tax.  If  the  rule — no  net  earn- 
ings taxation  because  of  the  possibility  of  no  net  earnings — were 
strictly  followed,  it  would  render  impossible  any  general  income 
tax  on  individuals;  and  yet,  as  we  know,  the  tendency  through- 
out the  world  is  towards  an  income  tax.  The  fact  that  individ- 
uals here  and  there  fail  to  secure  an  income  from  their  business 
or  otherwise  is  not  considered  any  valid  objection  to  the  imposi- 
tion of  an  income  tax  in  general.  Corporations,  like  individuals, 
normally  make  profits;  and  where  losses  are  incurred  by  some, 
they  are  more  than  compensated  by  the  profits  of  others.  The 
public  revenue  continues  because  of  the  balance  of  profit  mak- 
ers. Moreover  it  must  not  be  forgotten  that  under  a  proper 
system  of  taxation,  a  corporation  even  without  any  net  earn- 
ings would  still  be  subject  to  taxation  on  its  real  estate  for  local 
purposes.  But  to  tax  a  corporation  for  state  purposes  on  its 
property  when  the  property  yields  nothing,  or  on  its  gross 
receipts  when  the  receipts  are  all  swallowed  up  by  necessary 
expenses,  is  assuredly  not  to  be  defended  on  any  principle  of 
equity,  as  a  permanent  rule.  Above  all,  however,  if  in  the 
exceptional  case  of  no  net  earnings  it  is  still  desired  to  secure 
a  revenue  it  is  easy  to  adopt  the  simple  solution  of  the  problem, 
as  practised  in  Austria.^  The  tax  there  is  levied  on  net  earnings, 
but  in  no  case  is  permitted  to  be  less  than  a  certain  percentage 
of  the  corporate  capital.  In  this  way  net  earnings  are  reserved 
as  the  normal  basis  of  the  tax,  and  yet  some  revenue  is  assured 
to  the  government. 

>  C/.  infra,  p.  263. 
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III.  Praciical  Reforms 

It  is  clear  from  the  above  discussion  that  the  various  methods 
that  have  been  reviewed,  have  both  advantages  and  drawbacks. 
Practically,  however,  there  are  two  fundamental  questions: 
(1)  Shall  we  choose  a  tax  on  property  in  preference  to  a  tax 
on  earnings?  and  (2)  If  the  first  question  is  answered  in  the 
negative,  shall  we  choose  a  tax  on  gross  earnings  in  preference 
to  one  on  net  earnings? 

The  problem  involved  in  the  first  question  is  the  advisabiUty 
of  the  ad  valorem  system.  This  system,  it  will  be  remembered, 
differs  from  that  of  the  general  property  tax  discussed  above,^ 
in  that  the  assessment  of  corporate  property  is  made  as  a  unit 
by  a  state  board. 

There  is  no  doubt  that  the  ad  valorem  system  constitutes  a 
decided  advance  over  the  primitive  methods  of  the  general 
property  tax,  not  only  because  a  valuation  according  to  the 
unit  rule,  conducted  by  a  state  board,  is  at  once  more  effective 
and  more  equal  than  the  disjointed  system,  or  lack  of  system, 
involved  in  the  piecemeal  assessment  by  local  officials;  but 
also  because  the  ad  valorem  system  now  usually  includes  the 
value  of  the  franchise,  which  it  is  well-nigh  impossible  to  reach 
by  local  methods.  So  much  can  freely  be  admitted.  But 
what  shall  be  said  of  those  states,  like  Michigan  and  Wisconsin, 
which  have  reverted  from  an  earnings  to  an  od  valorem  system? 
Are  we  to  consider  this  a  step  forward  or  a  step  backward? 

The  reasons  for  this  reversion  were  twofold.  In  the  first 
place,  the  earnings  tax  was  imposed  on  gross  earnings  and 
some  dissatisfaction  was  manifested  with  the  lack  of  equality 
as  between  the  corporations.  We  are  told  that  "  the  principal 
objection  was  the  inequalities  produced  in  the  relative  amount 
of  taxes  paid  by  the  different  companies.  The  plan  provided 
for  a  certain  per  cent  of  the  gross  earnings  per  mile  and  was 
graduated.  It  may  have  been  the  fault  of  the  graduating, 
but  the  fact  remains  that  the  tax  was  not  an  equitable  one  and 
the  system  was  abolished."^  As  a  matter  of  fact,  however, 
this  was  not  the  principal  objection.  Of  far  greater  weight  was 
the  second  reason  for  the  change,  namely,  the  desire  for  so- 
called  equal  taxation  as  between  individuals  and  corporations. 

*  Supra,  pp.  145-148. 

*C'/.  Sixth  Report  of  the  Board  of  Tax  CommUsioners,  Lansing,  1911, 
p.  55. 
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It  was  claimed,  and  the  claim  was  undoubtedly  well  founded, 
that  the  property  of  the  public-service  corporations  was  not 
taxed  at  the  same  rate  as  that  of  individuals.  It  was  pointed 
out  that  these  corporations  were  practical  monopolies,  and  it 
was  alleged  that  their  charges  were  extortionate,  their  profits 
inordinate,  and  their  owners,  while  enjoying  special  privileges, 
unwilling  to  bear  their  fair  share  of  the  public  burdens.  This 
cry  of  equal  taxation  won  the  day,  and  the  simplest  method 
of  carrjdng  out  the  mandate  of  the  people  seemed  to  be  to  make 
all  corporate  property  hable  equally  with  that  of  individuals. 

It  will  at  once  occur  to  the  critic  to  ask:  if  the  gross  earnings 
tax  was  objectionable  chiefly  on  the  ground  of  inadequacy, 
why  would  it  not  have  been  better  simply  to  increase  the  rate 
of  the  tax  and  to  leave  all  the  machinery  unaltered?  It  ap- 
peared, however,  to  those  in  charge  of  the  movement  in  both 
Michigan  and  Wisconsin  that  an  increase  in  the  rate  of  the 
gross  receipts  tax  would  be  difficult  to  accomplish  in  the  face 
of  the  powerful  interests  engaged,  and  that  a  far  more  eflfective 
and  more  easily  understood  battle  cry  would  be  that  of  the 
equal  taxation  of  all  property.  This  argument  prevailed,  and 
it  is  not  to  be  denied  that  it  may  have  been  the  part  of  political 
wisdom  in  those  states;  although  it  must  be  borne  in  mind  that 
both  in  Minnesota  at  the  time  and  in  California  a  few  years 
later  the  other  argument  proved  equally  effective  as  a  political 
shibboleth,  and  that  the  desired  equality  was  brought  about 
simply  by  the  imposition  of  higher  gross  earnings  taxes. 

Moreover,  from  the  point  of  view  of  tax  reform  in  general, 
this  demand  for  ''equal  taxation**  of  property  must  be  pro- 
nounced regrettable  and  even  mischievous.  No  one  of  course 
will  dispute  the  desirability  of  equality  in  taxation;  but  it  is 
necessary  to  define  more  exactly  what  this  really  implies.  If 
a  satisfactory  norm  of  taxation,  or  criterion  of  ability  to  pay, 
is  selected,  equality  in  the  application  of  this  norm  is  assuredly 
to  be  desired.  But,  as  we  have  seen  in  an  earlier  chapter, 
property  in  general  is  no  longer  an  adequate  test  of  ability  to 
pay.  Equal  taxation,  so  far  as  property  is  concerned,  is  supposed 
to  mean  the  continuation  of  the  general  property  tax,  undiffer- 
entiated and  unclassified.  This  theory,  which  is  still  so  A\adely 
held  by  the  average  American,  is  really  responsible  for  all  our 
troubles.  As  we  have  seen,  progress  is  taking  place  here,  as 
it  took  place  elsewhere,  through  a  splitting  up  of  the  general 
property  tax,  through  a  classification  of  property  and  through 
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a  differentiation  of  taxation.  Moreover,  it  is  none  the  less 
true  that  equaUty  does  not  necessarily  mean  the  identical  tax 
^t  the  same  rate  on  every  particular  piece  of  property.  But 
if  this  is  so,  and  if,  as  is  now  not  infrequently  the  case,  we 
select  certain  kinds  of  property  and  tax  them  in  a  different 
manner  or  at  a  different  rate,  why,  it  may  be  asked,  is  not  the 
same  method  applicable  to  corporations  also?  The  cry  for 
"equal  taxation"  reflects  credit  on  the  general  intuition  or 
instinct  of  the  partisans  of  the  ad  valorem  system,  but  it  does 
not  reflect  the  same  credit  on  their  knowledge.  For  a  more 
adequate  acquaintance  with  fiscal  theory  would  have  brought 
them  to  the  conclusion  that  the  equal  taxation  of  property  in 
modem  times  does  not  necessarily  mean  the  equal  taxation  of 
the  property  owner;  or  to  put  it  in  another  way,  that  the  equal 
taxation  of  the  taxpayers — ^whether  individuals  or  corporations — 
does  not  necessitate  an  equal  taxation  of  their  property.  The 
test  of  equality  imder  modem  conditions  is  as  we  now  know 
no  longer  to  be  found  in  the  undifferentiated  mass  of  property. 
It  is  instructive  to  note,  moreover,  that  in  the  very  state 
where  the  battle  for  ad  valorem  taxation  was  won  on  the  plea 
that  corporate  property  was  undertaxed,  the  old  principle 
should  be  thrown  overboard,  in  the  face  of  the  well-foimded 
complaints  on  the  part  of  some  corporations  that  they  are 
now  overtaxed.  We  read  in  a  recent  report  of  the  special  com- 
mission in  Michigan  the  following: 

"This  complaint  (of  inequality)  must  be  considered  in  connection 
with  the  fact  that  the  properties  to  be  assessed  by  the  state  board  of 
assessors  forms  a  class  different  from  that  assessed  under  the  general 
tax  law.  Where  it  is  possible  to  separate  property  into  classes  for 
purposes  of  taxation,  it  is  permissible  to  impose  varying  rates  upon 
the  different  classes. 

"It  is  not  the  purpose  of  this  system  to  make  a  discrimination  be- 
tween the  two  classes,  but  if,  incidentally  in  the  process  of  adminis- 
tration, discrimination  through  a  difference  in  rates  arises,  that  fact 
docs  not  even  make  a  prima  facie  case  against  the  equality  of  the  tax 
levied  through  such  a  board  of  assessors  or  against  the  validity  of  the 
law."  1 

In  other  words,  "equal  taxation"  is  to  be  invoked  when  it 
means  a  remedy  for  the  relative  over-taxation  of  individuals; 

*  Report  of  Commission  of  Inquiry  into  Taxation,  Lansing,  Michigan, 
1911,  p.  53. 
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but  it  is  not  to  be  invoked  when  it  means  the  relative  over- 
taxation of  corporations. 

We  may  go  still  further  and  say  that,  entirely  irrespective  of 
the  question  of  the  basis  of  taxation,  the  attempt  to  put  corpora- 
tions and  individuals  on  precisely  the  same  plane  in  matters  of 
taxation  is  based  upon  an  essentially  erroneous  theory  and  that 
it  fails  to  distinguish  between  the  principles  applicable  to  nat- 
ural and  to  artificial  personalities.  For  a  corporation,  after 
all,  is  a  fictitious  entity  whose  economic  power  consists  of  that 
of  its  stockholders  and  bondholders.  The  fundajneiital.4X)int 
of  our  whole^  contention  is  that  corporations^hould  not  be 
treSt5d:'li^..in5ivicluaJs7  but'sEould  be  subjected  fo^special 
forms  of  taxation.  It  is  gratifying  to  see  that  the  truth  of  this 
contention  is  now  being  recognized  by  the  specialists  in  Germany 
and  Switzerland — the  two  countries  where  the  most  active 
discussion  of  these  topics,  outside  of  the  United  States,  has 
taken  place  ^ — as  well  as  by  those  of  this  country  ^  and  Canada. 

*  "Gewifis  ist  bei  den  Aktiengesellschaften  eine  besondere  Steuerkraft 
vorhanden,  aber  dieselbe  kann  durch  die  allgemeinen  Subjcktsteuem  von 
VermCgen  und  Erwerb  nicht  in  geeigneter  Weise  in  Anspruch  gcnommen 
werden.  Unser  Wirtschaftsleben  ist  so  komplizirt,  dass  die  Subjektsteuem 
allein  zur  Verwirklichung  der  Prinzipien  dcr  allgemeinen  und  gerechten 
Best^uerung  nicht  ausreichen.  Dazu  ist  ein  System  verschiedenartiger 
Steuem  notwendig  .  .  .  und  in  einem  solchen  Steuersystem  darf  eine 
^)ezielle  Aktiengesellschaftssteuer  nicht  fehlen.  Denn  auf  die  Aktiengesell- 
schaften milsseff,  dem  Wesen  tdieser  Korporationen  entsprechend,  bes- 
ondere  SteuergnindsJltze  Anwendung  finden." — Dr.  W.  Gerloff,  Die 
karUonale  Besteuerung  der  Aktiengesellschaften  in  der  Schweiz.  Bern,  1906, 
p.  190. 

A  similar  conclusion  is  reached  by  the  chief  German  writer  on  the  sub- 
ject. ''Fassen  wir  das  Ergebnis  unserer  kritischen  Betrachtung  der  Be- 
steuerung  der  Aktiengesellschaften  durch  die  deutschen  Personalsteuem 
ziisammen,  so  miissen  wir  als  den  Grundfehler  der  deutschen  Gesetzgebung 
bezeichnen,  dass  sie  sich  an  die  jurist ische  Personlichkeit  der  Akti- 
engeseUschaft  klammert,  den  wirthschaftlichen  Charakter  der  Untemeh- 
mungsform  aber  in  keinerlei  Weise  beriicksichtigt.  Von  diesem  rein  forma- 
len  Ausgangspunkte  aus  gelangt  sie  dazu,  die  Aktiengesellschaften  den 
physischen  Personen  nicht  blosz  in  handelsrechtlicher,  sondem  auch  in 
Bteuerlicher  Beziehung  gleich  zu  steUen  (italics  mine).  Dass  aber  dieses 
liber  einen  Kamm  Scheren  nicht  ohne  Gewaltanwendung  und  ohne  Hint- 
ansetzung  der  Prinzipien  der  Personalsteuem  mbglich  ist,  zeigen  schon  die 
mannigfaltigen  Modifikationen  die  an  den  Steuergesetzen  vorgenommen 
werden  mussten  um  den  fUr  physische  Personen  bestimmten  Steuerrock 
auch  ftir  die  Aktiengesellschaften  einigermaszen  passend  zu  machen.'' — L. 
Blum,  Die  steiterUche  AusntUzung  der  Aktiengesellschaften  in  Deutschland, 
Stuttgart,  1911,  pp.  132-133. 

>  Cf.  the  conclusion  of  Dr.  G.  E.  Snider  in  his  careful  study,  The  Taxation 
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The  Canadian  commission  which  was  instituted  to  probe 
this  question  to  the  bottom  puts  the  matter  so  clearly  as  to 
deserve  quotation  in  detail.  After  a  comprehensive  statement 
of  the  actual  facts  and  after  pointing  out  the  various  distinctions 
of  fiscal  importance  between  individuals  and  corporations,  the 
commission  proceeds: 

"  In  the  light  of  the  facts  here  pointed  out  it  ia  quite  obvious  that  the 
popular  behef  and  claim  that  corporate  property  can  and  should  be 
assessed  and  taxed  on  exactly  the  same  basis  as  private  property  is 
quite  impossible  of  realization.  A  survey  of  the  actual  practice  of 
taxation  in  different  states  and  provinces  reveals  the  fact  that,  where 
both  corporations  and  private  individuals  are  professedly  taxed  on  the 
same  basis  of  real  and  personal  property,  the  greatest  inequality  actu- 
ally prevails.  Thus,  if  the  tax  is  levied  on  tangible  property  .  .  .  cor- 
porations are  found  to  be  taxed  very  lightly  as  compared  with  indi- 
viduals. But  where  the  so-called  ad  valorem  or  general  property  tax 
has  been  appUed  to  corporations,  in  such  a  way  that  their  real  and 
personal  property  is  valued  by  capitalizing  the  income  which  the  cor- 
porations derive  from  their  whole  business,  as  in  the  case  of  the  new 
valuations  in  Michigan  and  Wisconsin,  and,  in  milder  form,  in  several 
other  states,  the  result  has  been  to  very  considerably  overtax  corpora- 
tions in  proportion  to  private  property.  ...  To  place  the  capitaUzed 
income  of  corporations  upon  the  same  basis  as  the  general  property 
of  private  individuals  is  plainly  neither  an  accurate  nor  an  equitable 
adjustment  of  taxation,  as  between  corporate  and  private  property. 

of  Gross  Receipts  of  Railways  in  Wisconsirif  PvblicaHons  of  the  American 
Economic  Associationy  Third  Series,  vol.  7,  no.  4,  1906.  After  quoting  the 
statement  of  the  Wisconsin  commission  that "  The  safety  of  all  interests  rests 
on  the  principle  of  uniformity  between  all  classes  of  property  .  .  .  there 
must  be  equality  between  the  classes  as  w^ell  as  between  the  property  in  the 
same  class,"  Dr.  Snider  remarks  (p.  120):  "Such  a  program  fails  to  rec- 
ognize modem  industrial  conditions  and  patent  fiscal  practices.  .  .  .  The 
tendency  and  necessity  have  been  for  segregation  and  classification  rather 
than  aggregation  and  unification  of  property.  The  industrial  organisation 
is  now  so  complex  that  uniformity  between  classes  of  property  is  an  indef- 
inite, indefinable  and  unattainable  '  ideal.'  What  the  Wisconsin  and  Mich- 
igan experience  shows,  what  is  made  evident  by  the  history  of  taxation  in 
this  country,  is  the  selection  of  classes  of  property  for  special  taxation. 
Real  property  has  been  the  bearer  in  the  past,  corporations  are  having  es- 
pecial attention  at  present,  and  especially  corporations  receiving  speda! 
privileges  from  the  state.  A  frank  recognition  of  the  true  state  of  affairs 
would  do  much  to  clear  away  the  debris  in  our  tax  systems.  .  .  .  Had  the 
Wisconsin  commission  frankly  recognized  this  principle  and  said  'we 
believe  that  the  railways  are  able  to  contribute  more  revenue  to  the  state, 
and  that  it  is  desirable  to  levy  a  heavier  rate  upon  them,'  the  present  sys- 
tem, based  upon  a  false  premise,  with  its  possibilities  of  political  corrup- 
tion, would  not  have  been  substituted  for  the  tax  on  gross  earnings." 
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"Since  then  it  is  impossible  to  equitably  tax  private  property  and 
corporate  property  on  the  same  basis,  there  is  no  necessary  injustice 
or  inequality  in  taxing  them  upon  different  principles  or  by  different 
public  authorities.  In  fact,  it  is  the  attempt  to  tax  them  both  upon 
the  same  principle  which  works  injustice  and  inequality,  and  it  is  only 
by  taxing  them  upon  different  principles  suited  to  each  form  of  prop- 
erty that  it  is  possible  to  attain  to  approximate  justice  and  equality."  * 

We  see  then  that  the  cry  of  "equal  taxation  "  is  really  not  an 
adequate  reason  for  the  introduction  of  the  ad  valorem  system. 
For  in  the  first  place  "equal  taxation  of  property  "  is  in  modem 
times  not  real  equality  of  taxation;  and  secondly,  the  equality 
of  taxation  so  far  as  it  is  desirable  at  all  can  be  brought  about 
as  well  by  an  earnings  tax  as  by  an  od  valorem  tax.  It  is  entirely 
a  question  of  the  rate. 

So  much  for  the  negative  side  of  the  argument — ^namely  that 
ad  valorem  taxation  is  not  needed  in  order  to  achieve  equality. 
We  now  come  to  the  positive  side  of  the  argument — that  the 
earnings  tax  is  preferable. 

As  we  have  seen  above,  if  the  basis  of  the  corporation  tax  is 
to  be  put  in  terms  of  property,  corporate  property  includes  more 
than  merely  the  physical  property.  The  franchise  or  the 
immaterial  elements  in  the  property  must  be  included.  As 
soon,  however,  as  an  attempt  is  made  to  measure  the  value 
of  the  franchise,  recourse  must  be  taken,  as  we  have  learned,  to 
earnings.  It  is  a  commonplace  of  modem  economics  that  capital 
is  nothing  but  capitalized  income;  or,  to  put  it  in  terms  familiar 
to  every  business  man,  a  business  or  a  piece  of  property  is 
worth  what  it  will  earn.    As  the  Wisconsin  commission  puts  it: 

"It  is  the  financial  rule  in  the  markets  of  this  country  and  all  over 
the  world,  that  the  worth  of  property  is  determined  by  what  it  will 
produce  in  income.  If  the  permanency  of  the  income  is  assured  from 
past  results  in  operation,  the  risk  of  investment  is  less  and  the  value 
more  stable.  The  earnings  in  the  opinion  of  financiers  is  the  final  test 
of  the  value  of  corporate  securities,  and  the  estimate  of  the  earning 
capacity  of  railroads  formed  by  such  men  and  acted  upon  in  buying 
and  selling  of  the  seciuities  in  the  market  generally  estabhshes  the 
market  price."  ■ 

*  Report  cf  Ontario  Commission  on  Railway  Taxation^  Toronto,  1905, 
pp.  11-12. 

*  First  Biennial  Report  of  the  Wisconsin  Tax  Commission,  Madison,  1903, 
pp.  186-186.  In  a  later  report  the  commission  states :  "  As  to  nearly  all  such 
properties,  this  capacity  to  prodtico  income  will  ordinarily  be  the  dominant 
factor  in  ascertaining  values."    Fiflh  Report,  1911,  p.  53.    But  the  conclu- 
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Where  individual  pieces  of  property  are  subject  to  purchase 
and  sale  in  the  market,  the  property  or  capital  value  is  as 
readily  ascertainable  as  the  earning  or  income  value.  But 
where,  as  in  the  case  of  large  corporations,  there  is  no  market 
or  no  regular  purchase  and  sale,  the  only  possible  method  of 
ascertaining  capital  value  (or  so-called  property  value)  is  by 
capitalizing  the  earnings,  present  and  prospective.  Hence  the 
ad  valorem  system  cannot  satisfy  itself  with  the  inventory 
method,  or  the  mere  appraisal  of  the  physical  property  of  a 
corporation.  It  has  been  found  necessary  to  add  the  valuation 
of  the  franchise;  and  as  soon  as  this  is  done,  the  earnings  method 
which  has  been  abandoned  is  brought  in  again  by  a  back  door.* 
The  various  boards  of  assessment  as  we  have  seen,  generally 
refuse  to  divulge  the  exact  method,  for  fear  of  an  attack  on  their 
assessments.  But  that  earnings  is  the  chief  factor  in  their 
appraisal  is  an  open  secret.^  It  is  not  a  matter  for  pride  to  read 
in  a  foreign  conmientary: 

"We  see  why  it  is,  then,  that  though  on  almost  every  hand,  even 
in  the  states  which  believed  themselves  forced  to  abandon  it,  the  earn- 
ing power  of  corporations  is  held  to  be  the  only  reliable  and  satisfactory 
basis  of  taxation  .  .  .  practically  none  of  the  American  states  find 
themselves  able  to  frankly  and  fully  accept  it.  Where  it  is  employed, 
it  is  imder  some  disguise  or  legal  fiction,  and  conmionly  with  the  tacit 
consent  of  the  taxpayer  and  taxing  authority  that  the  fiction  shall  not 
be  called  in  question/' ' 

sion  that  therefore  the  ad  valorem  system  should  be  continued  by  no  means 
follows. 

^  "  Thus,  though  earning  power  had  been  expressly  discarded  as  a  basis 
of  taxation,  and  the  ad  valorem  system  adopted  in  its  place,  yet  the  more  the 
Commissioners  studied  the  subject  in  its  practical  operation,  the  more  they 
were  driven  back  to  income  as  the  leading  factor  in  value." — Report  of 
Ontario  Commission  on  Railway  Taxation,  1905,  p.  49. 

*  See  the  statement  by  one  of  the  officials  himself  that  in  West  Virginia 
"the  element  of  value  which  is  chiefly  relied  upon  in  valuing  all  the  different 
classes  of  public  8er\nce  corporations  is  the  earning  f)ower  of  the  property." 
Addresses  and  Proceedings  of  the  Fourth  Conference  of  the  IrUemaHondl  Tax 
Association f  1911,  p.  259. 

'  Report  of  Ontario  Commission ,  p.  17.  On  another  page  the  Conunission 
sums  up  its  estimate  of  the  ad  valorem  system — an  estimate,  in  which 
every  impartial  judge  will  concur:  "The  state  of  Michigan  in  determin- 
ing to  change  from  the  grass  earnings  to  the  ad  valorem  system  of  taxing 
its  railroads,  made  the  most  elaborate  and  perfect  attempt  on  record  to 
determine  what  the  physical  property  of  the  railroads  was  worth  on  the 
basis  of  cost  of  reproduction,  less  the  normal  depreciation  for  wear  and  use. 
But  when  at  a  cost  of  $60,000,  this  very  elaborate  and  accurate  appraisal 
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If,  however,  the  ad  valorem  method  necessarily  means  in 
practice  the  indirect  use  of  the  earnings  method,  the  question 
arises:  why  not  use  directly  what  you  are  compelled  to  use 
indirectly.  We  may  go  further  and  aflSrm  that  nothing  is 
gained,  but  much  is  lost,  by  electing  the  indirect,  rather  than 
the  direct,  earnings  method.  For,  as  we  have  seen,  the  direct 
earnings  method  is  susceptible  of  reduction  to  a  mathematical 
rule;  whereas  the  indirect  earnings,  or  ad  valorem,  method  is 
open  to  the  objections  of  secret,  irresponsible,  star-chamber 
methods.  We  may  again  agree  with  the  Ontario  conmiission 
in  thinking  that: 

"  The  essential  fairness  of  taking  earnings  as  a  basis  for  taxation  of 
corporations  is  based  on  the  general  principle  that  the  taxes  vary  with 
the  capacity  of  the  company  to  pay  them,  whereas  taxation  on  the  basis 
of  general  property  results  in  all  manner  of  inequality.  The  amount  of 
tangible  property  required  by  the  various  corporations  has,  in  the  first 
place,  no  necessary  relation  to  their  relative  earning  power,  and  in  the 
second  place,  bears  no  accurate  relation  to  the  earning  power  of  the 
same  company  at  different  periods.  The  capital  stock  tax  has  some- 
thing of  the  same  defect  in  addition  to  those  already  mentioned,  yet 
it  has  a  certain  amount  of  flexibility.  Only  the  tax  on  earnings  follows 
automatically  the  capacity  of  the  corporation  to  pay,  and  while  even 
it  has  inequalities,  yet  it  is  very  much  more  equitable  than  any  other 
practical  system."  ^ 

The  diflference  between  the  earnings  system  and  the  ad  valorem 
S3rstem  is  the  difference  between  publicity  and  secrecy,  between 
certainty  and  arbitrariness,  between  simplicity  and  complexity, 

was  made,  what  was  the  practical  value  of  it  for  taxation  purposes?  Vir- 
tually nil.  The  real  valuation  was  determined  on  quite  other  grounds 
and  mainly,  as  was  admitted  by  those  making  the  assessment,  on  the  basis 
of  earnings.  The  result  was  that  some  roads  were  valued  considerably 
above  the  coat  of  reproduction,  while  others  were  valued  very  much  below  it 
and  where  the  valuation  was  much  the  same  as  that  of  appraisal  it  was  a 
mere  coincidence.  Where  the  valuation  was  above  the  appraisal  the  dif- 
ference was  called  the  intangible  or  franchise  value,  but  where  it  was  below 
the  appraisal  the  difference  was  not  named,  though  more  or  less  intangible 
also.  But,  though  somewhat  costly  for  Michigan,  the  experiment  tried 
there  has  been  exceedingly  valuable  for  the  rest  of  the  world,  and  therefore, 
by  us  at  least,  the  outlay  need  not  be  regretted.  The  experiment  has 
demonstrated  that,  however  serviceable  such  a  valuation  may  be  in  af- 
fording an  independent  and  scientific  basis  for  judging  the  cost  of  produc- 
tion of  modem  railroads,  under  the  varying  conditions  of  such  a  state  as 
Michigan,  it  is  quite  futile  as  a  means  of  getting  at  the  commercial  value 
of  a  railroad  as  a  going  concern,  or  as  a  basis  of  taxation. — Ibid.,  p.  14. 
1  Op.  eU.,  p.  23. 
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between  precision  and  guess  work — in  short,  between  modernism 
and  mediaBvalism.^ 

If  then  the  earnings  tax  is  to  be  preferred  to  the  ad  valorem  tax 
the  question  remains,  shall  it  be  gross  earnings  or  net  earnings? 
As  a  matter  of  principle  it  is  conceded  by  all  writers  that  net  earn- 
ings approach  more  closely  to  the  ideal  method.  "  It  is  plain," 
we  are  told  by  the  Ontario  commission,  "that  the  only  true 
estimate  of  a  railroad  property  is  its  earning  power  or  its  income. 
Its  income,  therefore,  would  appear  to  be  the  proper  and  indeed 
the  ideal  basis  for  taxation,  if,"  they  add,  "  it  is  found  to  be  ca- 
pable of  discovery  and  definition  without  too  elaborate  or  costly 
a  mechanism."  It  is  owing  to  the  doubt  expressed  in  the  last 
sentence  that  not  a  few  authorities  prefer  gross  earnings.  For 
the  ascertainment  of  gross  earnings  presents  none  of  the  diffi- 
culties which  are  deemed  to  be  inseparable  from  that  of  net 
earnings.  This  is  the  position  taken  by  the  Ontario  conunission 
of  1895,  by  the  California  commission  of  1906,  and  by  the 
Virginia  commission  of  1911. 

It  is  necessary,  however,  to  bear  in  mind  two  points.  One  is 
the  marked  progress  that  it  is  being  made  in  the  matter  of  corpo- 
rate accounting  in  the  United  States,  thus  annually  bringing  us 
nearer  to  the  time  when  the  ascertainment  of  net  earnings  will 

^  For  an  instructive  comparison  in  detail  between  the  ad  valorem  and 
earnings  methods  see  the  work  of  Snider,  mentioned  supra,  page  253. 
For  other  material  and  discussion  on  this  question  see  the  Report  of  the 
Commission  on  Revenue  and  Taxation  oj  the  Stale  of  California,  Sacramento, 
1906,  chaps,  iii.  and  iv.;  First  Biennial  Report  of  the  Minnesota  Tax  Com- 
mission, Saint  Paul,  1908,  chaps,  vi.  and  vii.;  and  Second  Biennial  Report 
of  the  same,  1910,  chap,  xviii. ;  Report  of  the  [Special]  Virginia  Tax  Comtnis- 
sion,  Richmond,  1911,  appendix.  The  Virginia  report  terms  the  ad  valorem 
system  "compHcated,  confused  and  uncertain";  op,  cU,,  p.  256. 

For  an  interesting  contemporary  discussion  of  the  Wisconsin  agitation 
see  L.  W.  Bowers  and  F.  P.  Crandon,  Argument  submitted  to  the  State  Tax 
Commission  of  Wisconsin  on  behalf  of  the  Chicago  and  Northwestern  Ratt- 
way  Company,  Chicago,  1901;  F.  P.  Crandon,  Railway  Taxation  in  Wis- 
consin, Chicago,  1901;  J.  M.  Dickinson,  Railway  Taxation  in  Wisconsin, 
Argument  made  before  the  Joint  Committee  on  Assessment  and  Collection  of 
Taxes  at  Madison,  March  5th,  1901 ;  G.  R.  Peck  and  A.  S.  Dudley,  Should 
the  present  System  of  Railway  Taxation  in  Wisconsin  be  changed?  Sugges- 
tions to  the  Honorable  Tax  Commission,  Chicago  [1901]. 

For  later  arguments  in  favor  of  the  earnings  taxation  of  railways  see 
Railway  Assessment  and  Taxation  in  the  Province  of  Ontario,  Arguments 
presented  by  Messrs.  Hellmuth  and  MacMurchy  to  the  Ontario  Commission 
or  Railway  Taxation,  Oct.,  1904;  Railroad  Taxation,  Remarks  before  the 
Minnesota  Academy  of  Social  Science  at  Minneapolis,  Dec.  6, 1907,  by  W.  W. 
Baldwin  of  Burlington,  Iowa. 
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be  subject  to  far  less  difficulty  than  is  the  case  at  present.  The 
other  is  the  fact  that  the  California  commission  itself,  which 
reported  in  favor  of  gross  receipts,  recommended  the  utiUzation 
of  net  earnings  as  a  necessary  means  of  ascertaining  the  proper 
rate  of  the  gross  earnings  tax.^  Furthermore,  as  we  have  seen, 
many  of  the  states  which  levy  either  a  gross  receipts  or  a  fran- 
chise tax  require  from  the  corporations  returns  which  enable 
the  board  to  compute  the  net  earnings,  and  which  then  lead  to  a 
valuation  of  the  property  through  a  capitalization  of  the  net 
earnings.  If  net  earnings  are  thus  utilized  indirectly,  why 
should  they  not  be  utihzed  directly?  The  argument  in  this 
respect  as  to  the  choice  between  gross  and  net  earnings  is  pre- 
cisely the  same  as  the  one  advanced  above  as  to  the  choice 
between  property  and  earnings  taxation. 

As  a  matter  of  practical  wisdom  it  may  be  conceded,  however, 
that  in  not  a  few  of  the  American  states  simplicity  and  conven- 
ience of  administration  are  preferable  to  more  ideal  ttfit  more 
difficult  methods.  In  such  states  the  taxation  of  gross  earnings 
may  be  recommended  as  an  easy  solution  of  the  problem  for  the 
time  being.^  It  must,  however,  not  be  forgotten  that  with  the 
improvement  of  administrative  methods  and  with  a  fuller 
appreciation  of  the  modem  principles  of  accounting,  the  time 
is  fast  approaching  when  the  net  earnings  system  will  be  ap- 
plicable to  all  corporations  in  general  by  the  states,  as  it  is  now 
applied  without  difficulty  by  the  federal  government  in  the 
United  States,  and  by  most  of  the  leading  countries  abroad. 

One  objection  still  remains.  It  has  sometimes  been  urged  that 
a  tax  on  corporate  property  is  more  just  than  a  tax  on  corporate 
earnings,  because  the  value  of  a  corporate  security  is  fixed  not 
only  by  its  present,  but  also  by  its  prospective,  productiveness. 
This  is,  however,  a  specious  objection,  since  under  a  system  of 

^  Op.  cit.,  p.  95. 

*Mr.  Allen  Ripley  Foote  makes  an  ingenious  suggestion  designed  to 
aceomplish  the  results  of  a  net  earnings  method  through  the  medium  of  a 
gross  earnings  method.  His  proposition  is  to  levy  on  railroads  at  least, 
a  flat  rate  tax  on  gross  operating  revenue  plus  a  differential  on  the  margin 
between  operating  revenue  and  operating  expenses.  Cf.  "Taxation  of 
Railroads  in  the  United  States,"  in  Addresses  and  Proceedings  of  the  Fifth 
Anniud  Conference  of  the  National  Tax  Association^  CJolumbus,  1912,  p. 
193  et  seq.  Cf.  the  suggestive  and  practical  discussion  in  Alfred  E.  Hol- 
comb,  The  Assessment  of  Public  Service  Corporations,  Richmond,  1911,  re- 
printed from  the  Proceedings  of  the  Fifth  National  Tax  Conference;  and  the 
same  author's,  One  Assessment — One  Levy.  Address  delivered  at  the  Second 
Stale  Tax  Conference  held  at  Buffalo,  Jan.,  1912. 
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earnings  taxation  the  future  product  will  be  taxed  when  it  ulti- 
mately appears.  If  productiveness  be  accepted  at  all  as  the 
standard  of  capacity — and  this  is  tacitly  assumed  in  the  above 
objection — the  most  logical  and  defensible  method  is  the  taxa- 
tion of  the  product  as  it  appears.  But  consideration  for  the 
individual  producer  makes  it  necessary,  as  has  been  pointed  out 
above,  to  regard  net,  not  gross  product;  and,  therefore,  if  any 
one  principle  be  accepted  as  the  basis  of  the  general  corporation 
tax,  it  should  be  net  profits,  and  not  gross  earnings  or  property. 

European  experience  all  points  to  taxation  of  net  earnings 
as  the  best  system.  One  country,  indeed,  still  assesses  cor- 
porate property  in  some  form  or  other.  Switzerland,  as  we 
have  seen,  is  the  only  European  state  which  has  retained  the 
•mediaeval  system,  once  common  to  all  countries.  The  reasons, 
as  was  pointed  out,  are  the  comparative  equality  of  conditions 
and  the  survival  of  the  primitive  villages  and  agricultural 
communities  with  their  placid  and  homogeneous  economic  life. 
It  is  significant,  however,  that  many  of  the  Swiss  common- 
wealtlis,  in  which  we  notice  a  gradual  industrial  development 
and  a  consequent  differentiation  of  property,  have  attempted  to 
remedy  some  of  the  obvious  defects  of  the  general  property 
tax  by  supplementing  it  \^ith  an  income  tax.  Thus  some  can- 
tons, like  SchaflFhausen,  Zurich,  Basel,  Aargau  and  others,  tax 
corporations  on  their  capital  or  their  reserve  fund;  or,  if  the  net 
receipts  exceed  a  certain  percentage  of  the  capital,  on  their 
income.^  This  system  resembles,  although  in  a  very  slight 
degree,  those  of  New  York  and  Pennsylvania.  Other  cantons, 
like  Bern,  have  abandoned  the  general  property  tax,  and  assess 
corporations  only  on  their  real  estate  and  their  income.  Finally, 
some  cantons,  like  St.  Gall  and  Neuch&tel,  tax  corporations 
directly  only  on  their  income.  Even  in  Switzerland,  with  its 
fondness  for  mediaeval  customs,  we  see,  therefore,  that  the 
tendency  is  almost  everywhere  away  from  the  taxation  of  corpo- 
rate property.  In  the  other  European  states  this  tendency  has 
passed  into  accomplished  fact. 

In  England,  all  corporations  are  held  to  be  "persons"  within 
schedule  D  of  the  income  tax,  and  consequently  they  pay  a 
tax  on  their  net  annual  profits  or  gains.    A  series  of  important 

*  The  facts  stated  in  this  paragraph  are  accurate  as  of  1895,  the  date  of 
the  first  edition  of  this  book.  For  the  few  changes  that  have  taken  place 
since  that  date  sec  the  details  in  W.  Gerloff,  Die  KanUmcUe  Besteuerung 
der  Aktiengesellschaften  in  der  SchwexZy  Bern,  1906. 
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cases  has  elaborated  the  principles  that  should  determine  the 
exact  nature  of  net  profits.^  The  rules  laid  down  are  analogous 
to  those  described  in  the  definition  of  net  receipts  just  given. 
The  tax,  moreover,  is  paid  before  the  dividends  are  declared. 
Railroads  are  also  subject  to  the  special  passenger  duty  of  five 
per  cent  on  receipts  from  passengers,  which  is  merely  a  survival 
of  the  old  tax  on  stage  coaches,  and  to  a  corporation  duty, 
which  is  intended  to  take  the  place  of  the  *^  death  duties"  on 
individuals.  Even  in  the  matter  of  local  taxation  or  rates  the 
railways  are  taxed  on  what  amounts  roughly  to  net  receipts. 
In  theory  the  real  estate  of  railways  like  that  of  individuals  is 
rated  on  the  basis  of  rental  value,  i,e,  in  the  case  of  railways  the 
property  is  locally  taxable  on  the  basis  of  what  a  hypothetical 
tenant  would  give  for  it  if  renting  it.  In  practice  the  gross 
receipts  are  taken  and  certain  rough  deductions  permitted. 
The  diflSculty  arises  from  the  fact  that  each  local  stretch  of 
line  or  piece  of  real  estate  is  separately  assessed  by  the  local 
officials,  as  is  still  the  case  in  New  York  state.  In  Scotland 
on  the  other  hand  the  unit  rule  is  observed  under  the  name  of 
cumvlO'Value  rating — i.  e.  a  valuation  of  the  line  as  a  whole. 
From  the  gross  receipts  73%  are  deducted  for  working  expenses 
and  tenants'  allowances,  separated  under  distinct  heads.  The 
remainder — roughly  the  net  earnings — is  divided  between  sta- 
tions and  running  line,  and  the  rates  due  on  the  latter  item  are 
then  distributed  or  "allocated"  to  the  separate  local  divisions 
on  the  basis  of  relative  mileage.  In  Ireland  where  the  unit 
rule  is  also  observed,  the  distribution  to  the  localities  is  made 
on  the  basis  of  train  mileage.^ 

In  France,  all  corporations  pay  a  tax  on  net  profits  in  the 
shape  of  a  three  per  cent  tax  on  dividends,  coupons  and  prof- 
its, known  as  the  tax  '^sur  le  revenu  des  valeurs  mobilieres.'^ 
The  tax  is  also  applicable  to  joint-stock  companies  and  to 
commercial  enterprises,^  while  mutual  insurance  companies 
and  similar  associations  have  by  judicial  interpretation  been 

» Ellis,  A  Guide  to  the  Income  Tax  Acts,  2d  edition,  pp.  80,  92-101. 

*  For  details  of  the  system  in  the  three  countries  see  the  Final  Repoii  of 
the  Royal  Commission  on  Local  Taxation,  1901. 

*  The  tax  is  imposed  on  "les  int€r6ts,  dividendes,  rcvenus  et  tous  autres 
produits  des  actions  de  toute  nature  "  of  stock  companies,  and  on  "les  in- 
t^r^ts,  produits  et  b^n^fices  annuelles  des  parts  d'int^r^t  et  commandities  " 
of  all  associations,  etc.,  without  a  divisible  share  capital.  Law  of  June  29, 
1872,  art.  1.  Cf.  Tanquercy,  Traite  ihcorique  el  pratique  de  Vimp6l  sur  le 
revenu  des  valeurs  mobilibres,  pp.  23,  51,  143,  etc. 
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exempted.  Like  individuals,  corporations  are  also  subject 
to  real  estate  taxes  and  to  the  license  taxes  (impdts  des  patenies) 
on  occupations.  In  the  case  of  railroads,  however,  we  still 
find  a  partial  tax  on  gross  receipts.  The  five  per  cent  tax  on 
gross  receipts  from  freight,  which  was  imposed  after  the  Franco- 
Prussian  war,  proved  to  be  so  vexatious  and  so  obstructive  to 
industrial  development  that  it  was  abolished  a  few  years  later. ^ 
But  the  old  "tax  on  public  conveyances" — a  percentage  on  the 
fare — ,  which  dates  from  the  last  century,  was  extended  in 
1855  to  the  receipts  from  passengers  and  from  express  traffic. 
In  practice,  this  "public  conveyance"  or  transportation  tax- 
is not  a  direct  tax  on  the  corporations,  but  an  indirect  tax  on 
passengers  and  on  consignors  of  express  packages;  for  the  tax 
is  added  to  the  price  of  the  ticket  or  receipt  and  is  paid  by  the 
individual.  The  only  direct  tax  is  thus  laid  on  net  earnings. 
Corporations  also  pay  the  indirect  taxes,  like  the  stamp  tax 
{droit  de  timbre)  and  the  transfer  tax  {droit  de  transmission) 
on  shares  and  bonds;  but,  simply  to  facilitate  the  administra- 
tive procedure,  they  may  and  generally  do  commute  for  these 
by  paying  an  annual  tax  of  one-twentieth  and  one-fifth  of  one 
per  cent  respectively  on  the  amount  of  their  capital  stock. 
In  Italy  corporations  are  taxed  on  their  income  or  net  earn- 
ings by  the  imposta  sui  redditi  deUa  ricchezza  mobile.  This 
"revenue  of  personal  property,"  as  it  is  called,  is  declared  to 
consist,  so  far  as  corporations  are  concerned,  in  "all  interest  or 
dividends  paid."  ^  To  make  the  term  dividends  still  clearer, 
the  law  provides  that  "in  the  estimate  of  income  are  included 
all  sums,  under  whatsoever  title,  distributed  among  the  share- 
holders or  added  to  capital,  surplus  or  sinking  fund  or  otherwise 
used  in  cancelUng  debts."  ^  The  Italian  system  is  thus  as  com- 
prehensive as  the  English. 

»  Levied  in  1874;  abolished  in  1878. 

'Droit  sur  les  vpitures  publiqucs.  Cf,  Vigncs,  TraiU  des  impdts  en 
FrancCj  4th  edition,  i.,  p.  192. 

*  "Sono  considcrati  como  redditi  di  ricchezza  mobile  esistenti  nello 
Rtato  .  .  .  gli  intercssi  e  di\'idendi  pa^^ati  .  .  .  delle  compagnie  commer- 
ciali,  industriali  e  di  assicurazione."    Law  of  Aug:ust  24,  1877,  art.  3,  b. 

*  "Nel  reddito  delle  so(;ietd  anonime  ed  in  accomandita  per  azioni,  com- 
I)resevi  Ic  societa  d'assicurazione  mutua  od  a  premio  fisso  saranno  compu- 
tate  indistintamente  tut  to  le  somme  ripartitc  sotto  qualsia^i  titolo  fra  i 
80ci  e  quelle  port  ate  in  aumento  del  capitalc  o  del  fondo  di  riserva  ed 
ammortizzazione,  od  altrimente  impiegatc  anche  in  estinzione  dei  debiti." 
Ibid.,  art.  .'iO.  Cf.  in  general,  Oronzo  Quarta,  V imposta  suUa  Ricchezza 
Mobile,  2  vols.  (Turin).    See  also  Alessio,  Saggio  sui  Sistema  Tributario  in 
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In  Germany  the  taxation  of  corporations  varies  widely  in 
the  different  commonwealths.^  A  few  of  the  smaller  states  tax 
corporations  for  state  purposes  only  on  their  realty  and  on  their 
occupation  (Gewerbe'Steuer)^  luid  not  on  their  income  or  net 
profits,  because  the  shareholders  are  individually  taxed  on  their 
income  from  the  corporations.  This  point  will  be  discussed  in  de- 
tail in  the  following  chapter.  In  most  of  the  states,  however,  cor- 
porations are  now  taxed  on  their  income.  In  a  few  cases,  indeed, 
they  are  also  subject  to  the  supplementary  and  very  slight  prop- 
erty taxes  that  have  been  imposed  in  the  last  few  years.  The 
local  taxes  vary  exceedingly  throughout  the  empire.  But  when- 
ever corporations  are  taxed  at  all  on  receipts,  it  is  on  net  income. 
Corporations  were  formerly  exempt  from  the  local  income  tax, 
but  they  are  now  usually  subject  to  it  wherever  it  exists.^  In 
only  one  instance  are  corporations  taxed  on  their  capital  stock — 
in  the  case  of  mutual  insurance  companies,  whose  so-called 
dividends  merely  return  in  part  the  premiums  paid  by  policy 
holders.  On  account  of  the  difficulty  of  ascertaining  the  exact 
profits,  Baden  has  therefore  levied  the  income  tax  on  an  assumed 
amount  of  net  profits,  fixed  at  five  per  cent  of  the  capital  stock.  ^ 
A  detailed  statement  of  the  German  situation  is  unnecessary, 
because,  according  to  the  confession  of  the  German  experts 
themselves,  Germany  is  still  backward  in  its  system  of  corporate 
taxation,  in  that  it  does  not  yet  recognize  the  necessity  of  special 
corporation  taxes  and  still  clings  in  great  measure  to  the  principle 
of  "equal  taxation'^  with  individuals,  which  the  scientists  con- 
cede to  be  a  mistake.'* 

In  Austria,  on  the  other  hand,  all  corporations  are  subject  to  a 
special  tax  of  ten  per  cent  on  net  profits  (including  interest  on 

Italiaf  i.,  p.  345;  and  the  various  authorities  mentioned  in  Seligman,  The 
Income  Tax,  1910,  p.  339. 

*  For  full  details  as  to  corporate  t^jcation  in  each  of  the  German  states  in 
1888  see  Antoni,  "Die  Steuersubjecte  in  Zusammcnhalte  mit  der  Durch- 
fUhrung  der  Allgemeinheit  der  Bestcucrung  nach  den  in  Deutschland 
geltenden  Staatssteuergesetzen,"  in  Finam-Archiv,  v.  (1888),  pp.  382-499, 
especially  475  et  seq.  For  the  details  brought  down  to  date  see  L.  Blum, 
Die  ateuerliche  AusniUzung  der  Aktiengesellschaften  in  Deutschland.  Stutt- 
gart, 1911. 

*C/.  Meier,  "Ueber  die  Frage  der  CJommunalbesteuerung"  (in  Zehn 
Gutachten  und  Berichie  uher  die  Communalsteuerfragey  verdffenllichi  vom 
Verein  far  Socialpolitik),  p.  104. 

'  Lewald,  "Die  direkten  Steuern  in  Baden,"  in  Finanz-ArchiVf  iii.,  p.  807. 

*8cc  the  explanation  of  the  "Riickstftndigkeit"  of  the  German  states  in 
Blum,  op.  cit.  p.  139. 
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bonds) ,  but  with  two  interesting  variations :  first  that  if  dividends 
exceed  10%,  the  rate  is  higher;  and  second,  that  if  there  are  no 
profits  at  all  the  tax  must  be  at  least  one  per  mill  of  the  stock  and 
bonds.  ^  The  net  receipts  tax  may  thus  be  declared  applicable  in 
theory  to  all  corporations.  Some  peculiar  limitations  arise,  it 
is  true,  from  the  clashing  of  conmionwealth  laws,  but  these  will 
be  discussed  in  the  next  chapter. 

IV.  The  Legal  Situation 

Our  conclusion  that  the  taxation  of  receipts  is  without  doubt 
the  best  system  brings  us  face  to  face  with  the  facts  of  American 
constitutional  law.  Is  a  tax  on  receipts  unconstitutional?  Is 
it  in  conflict  with  the  constitutional  inhibition  of  state  interfer- 
ence with  interstate  commerce?  This  is  an  important  question. 
Let  us,  then,  consider  the  legal  as  well  as  the  economic  aspects 
of  the  problem.^ 

The  earliest  important  case  involving  this  question  construed 
the  Pennsylvania  law  which  imposed  a  tax  on  each  ton  of  mer- 
chandise carried,  and  an  additional  tax  of  a  certain  percentage  on 
the  gross  receipts  of  railroad  companies.  The  tonnage  tax  was 
declared  unconstitutional.^  The  same  principle  was  later  applied 
to  a  tax  of  one  cent  for  every  message  sent  by  a  telegraph  com- 
pany. This  also,  was^held  to  be  void  as  a  tax  on  interstate  com- 
merce.^ On  the  other  hand,  a  state  tax  on  the  gross  receipts  of  a 
domestic  railroad  company  was  upheld  chiefly  on  the  ground  that 
the  tax  was  laid  upon  a  fund  which  had  already  become  prop- 
erty. The  gross  receipts  were  said  to  be  the  fruits  of  transpor- 
tation after  they  had  become  intermingled  with  the  other  prop- 
erty of  the  carriers.^    The  court,  however,  also  contended  that 

*  Steinitzer,  Die  jungsten  Reformen  der  veranlagten  Steuem  in  Oesterreich, 
Leipzig,  1905;  and  the  same  author's  "ZUr  Besteuerung  der  Aktiengesell- 
schaftcn  in  Oesterreich/'  in  Conrad's  JahrbUcheTf  dritte  Folge,  vol.  xxviii. 
(1904),  p.  319  et  seq. 

*  See  in  general,  Professor  Goodnow's  articles  on  "Taxation  of  Railway 
Gross  Receipts,"  in  Political  Science  Quarterly^  vol.  ix.  (1894),  p.  233,  and 
"State  Taxation  of  Interstate  Commerce,"  in  Publications  of  the  American 
Economic  Association^  vol.  v.  (1904),  p.  153  et  seq.  Cf.  also  H.  J.  Daven- 
port, "The  State  Taxation  of  Interstate  Conmierce,"  in  PolUical  Science 
Quarterly,  vols.  xxv.  and  xkv\.    (1911-1912). 

» State  Freight  Tax  Cases,  15  Wall.  232  (1872). 

*  Telegraph  Co.  vs,  Texas,  105  U.  S.  460  (1881). 

*  Stat«  Tax  on  Railway  Gross  Receipts.  15  Wall.  284  (1872).  This  was  in 
imitation  of  the  case  of  Brown  vs.  Maryland,  which  held  that  articles  ioet 
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this  was  a  tax  on  the  franchise,  measured  by  the  amount  of  the 
business  transacted,  so  that  it  was  not  clearly  decided  what 
was  taxed,  the  franchise  or  the  property.^  Later  the  Supreme 
Court  limited  this  general  principle  and  decided  that  when  the 
gross  receipts,  even  of  a  domestic  corporation  were  derived 
entirely  from  interstate  or  foreign  commerce,  they  could  not  be 
taxed.^ 

In  the  case  of  foreign  companies,  the  rule  seemed  at  one  time 
to  be  more  strict;  for  a  tax  on  the  gross  receipts  of  a  foreign 
corporation,  even  if  derived  only  in  part  from  interstate  com- 
merce, was  declared  void  to  the  extent  that  the  receipts  were 
derived  from  such  interstate  commerce.^  A  tax  on  the  gross 
receipts  from  business  done  wholly  within  the  state  was,  how- 
ever, upheld.^ 

This  distinction  between  foreign  and  domestic  companies 
seemed  to  be  maintained  in  a  later  leading  case.  The  Maine 
tax  on  gross  receipts  was  upheld  as  being  a  tax  not  on  receipts, 
but  on  the  privilege  of  exercising  the  corporate  franchise,  the 
resort  to  receipts  being  made  simply  to  ascertain  the  value  of  the 
business.  But  although  this  action  was  brought  nominally 
against  a  foreign  corporation,  the  facts  show  that  the  tax  was 
due  from  a  domestic  coi:poration  leased  by  this  foreign  corpora- 
tion.^ 

The  reason  for  the  distinction  between  domestic  and  foreign 
corporations,  if  there  was  such  a  distinction,  in  the  view  of  the 
court,  seems  to  be  that  in  the  case  of  a  domestic  corporation  the 

their  character  of  imports  after  they  had  left  the  original  package  or  the 
hands  of  the  original  importer,  and  had  then  become  a  part  of  the  general 
property  of  the  state.  But  see  the  second  note  following.  See  also  Balti- 
more and  Ohio  R.  R.  Co.  vs.  Maryland,  21  Wall.  456  (1874),  which  held  that 
a  charter  stipulation  that  a  railway  should  pay  a  part  of  its  earnings  to  the 
state  as  a  bonus,  was  not  a  tax,  and  was  perfectly  valid. 

^  In  Fargo  vs.  Michigan,  121  U.  S.  210,  the  court  emphasizes  this  side  of 
the  Railway  Gross  Receipts  Tax  decision.  For  a  recent  case,  see  People  ex 
rd.  R.  R.  Co.  vs.  Campbell,  74  Hun,  210. 

'Philadelphia  S.  S.  Co.  vs.  Pennsylvania,  122  U.  S.  326  (1886).  In  this 
case  the  court  showed  that  the  case  of  Brown  vs.  Maryland  was  really  no 
authority  for  the  decision  in  the  case  of  the  State  Tax  on  Railway  Gross 
Receipts,  decided  fifteen  years  before. 

» Fargo  vs.  Michigan,  121  U.  S.  230  (1886);  Western  Union  Telegraph  Co. 
vs.  Alabama  Board  of  Assessment,  132  U.  S.  472  (1889).  C/.  Coe  vs.  Errol, 
116  U.  S.  517  (1885). 

*Ratterman  vs.  Western  Union  Telegraph  Co.,  127  U.  S.  411  (1888). 

»  Maine  vs.  Grand  Trunk  R.  R.  Co.,  142  U.  S.  217  (1891).  The  real  party 
to  the  case  was  the  Atlantic  and  St.  Lawrence  R.  R.  Co. 
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thing  taxed  is  the  franchise,  which  may  be  measured  at  the 
discretion  of  the  legislature  (except  that  when  all  receipts  are 
from  interstate  commerce  the  tax  is  invalid);  while  in  the 
case  of  a  foreign  corporation  the  franchise  cannot  be  taxed,  but 
only  the  business.  Since  the  thing  taxed  in  the  latter  case 
is  the  business,  the  constitutional  provision  is  violated  whenever 
that  business  is  so  extended  as  to  include  interstate  commerce.* 
The  same  distinction  which  is  observable  in  the  Gross  Re- 
ceipts Tax  cases  has  been  maintained  in  others.  Thus  a  license 
tax  on  foreign  companies  doing  ah  interstate  business  is  held 
invalid  because  it  is  a  tax  on  the  privilege  of  doing  interstate 
commerce;  ^  but  a  license  on  a  domestic  corporation  for  boats 
used  in  interstate  conunerce  is  valid.^  So,  too,  a  privilege  tax 
upon  every  sleeping  car  belonging  to  a  foreign  corporation  has 
been  declared  unconstitutional  as  a  regulation  of  interstate 
commerce;  *  but  when  the  sleeping  cars  are  run  wholly  within 
the  state  over  the  line  of  a  domestic  corporation,  the  tax  is  valid.^ 
Again,  a  tax  proportioned  to  capital  stock  and  dividends  is  valid 
as  to  domestic  corporations  even  though  they  be  engaged  in 
interstate  conmierce;®  but  if  the  business  of  a  foreign  corporation 
is  interstate  commerce  exclusively,  the  tax  on  capital  stock  is 
void.^    On  the  other  hand,  even  though  the  tax  be  imposed  on  a 

1  Cf.  Horn  Silver  Mining  Co.  vs.  New  York,  143  U.  S.  305. 

*  United  States  Express  Co.  vs.  Allen,  39  Fed.  Rep.  712;  Leloup  m.  Port 
of  Mobile,  127  U.  S.  640;  Krutcher  vs.  Kentucky,  141  U.  S.  47. 

»  Wiggins  Ferry  Co.  vs.  East  St.  Louis,  107  U.  S.  365  (1882).  Cf.  Osborn 
vs.  Mobile,  16  Wall.  479  (1872),  where  a  license  fee  was  imposed  on  an  agent 
of  an  express  company  doing  business  in  Mobile. 

*  Pickard  vs.  Pullman  Southern  Car  Co.,  117  U.  S.  34  (1886).  It  was  dis- 
tinctly held  that  the  cars  in  question  had  no  situs  in  the  state  (Tennessee) 
imp>osing  the  tax. 

*  Gibson  County  vs.  Pullman  Southern  Car  Co.,  42  Fed.  Rep.  512  (1890). 
Whether  the  count  ies  may  levy  such  a  tax  depends  entirely  upon  the  author- 
ization which  must  be  express,  given  them  by  the  state  law. 

*  People  vs.  Wemplc,  117  N.  Y.  136  (1889). 

^  People  ex  rel.  Pennsylvania  R.  R.  Co.  vs.  Wemple,  138  N.  Y.  (1893). 
This  was  the  case  of  a  railroad  corporation  whose  line  terminated  without 
the  state,  but  which  had  terminal  facilities  within  the  stat«  for  the  delivery 
of  passengers  and  freight,  the  sale  of  tickets  and  the  collection  of  dues.  A 
somewhat  similar  case  was  that  of  Gloucester  Ferry  Co.  vs.  Pennsylvania, 
1 14  U.  S.  196  (1885).  Here  the  state  attempted  to  impose  a  tAX  on  the  capi- 
tal stock  of  a  New  Jersey  company  having  no  property  in  Pennsyh'ania 
except  a  wharf  in  Philadelphia.  This  tax  was  held  void,  as  an  interference 
with  interstate  commerce.  Another  similar  case  was  that  of  Norfolk  and 
Western  R.  R.  Co.  vs.  Pennsylvania,  136  U.  S.  114  (1890).  The  railway 
had  no  line  in  the  state,  but  had  an  office  there,  and  traffic  contracts  which 
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foreign  corporation,  if  it  is  assessed  not  on  the  business  itself, 
but  on  the  capital  stock  or  property  according  to  mileage,  and 
if  the  corporate  property  is  actually  situate  in  the  state,  it  will 
be  upheld.^ 

The  law,  therefore,  seemed  to  distinguish  in  part  between 
foreign  and  domestic  companies.  Yet  in  the  Maine  case,  the 
tendency  of  the  court,  although  it  was  expressed  only  in  a  dic- 
tum, seemed  to  be  opposed  to  this  distinction;  and  the  reasoning 
of  the  court  would  tend  to  uphold  a  gross  receipts  tax,  whether 
imposed  on  domestic  or  on  foreign  corporations,  provided  any 
of  the  receipts  be  earned  within  the  state.^  This  legal  reason- 
ing was  also  economically  sound,  for  from  the  economic  point 
of  view  the  distinction  between  domestic  and  foreign  corpora- 
tions is  entirely  indefensible.  Strictly  carried  out,  it  would 
render  substantial  justice  in  taxation  ahnost  impossible.  If  a 
foreign  corporation  cannot  be  taxed  where  its  earnings  are  re- 
ceived, because  it  is  a  foreign  corporation;  and  if  it  cannot 
be  taxed  by  the  state  of  its  domicile,  because  the  earnings  are 
not  received  there,  it  would  manifestly  evade  its  due  share 
of  the  burden.  But  if  every  state  could  tax  the  receipts  of  any 
corporation,  so  far  as  they  are  actually  earned  within  the  state, 
no  corporation  could  escape  under  the  plea  of  its  foreign  origin, 
and  the  foundations  would  be  laid  for  an  equitable  system  based 
on  interstate  agreement.  The  force  of  the  constitutional  provi- 
sion would,  moreover,  still  be  sufficiently  strong  to  prevent 

made  it  a  part  of  a  system  doing  interstate  business.  A  tax  on  capital 
stock  of  tbis  corporation  was  held  invalid,  as  interfering  with  interstate 
commerce. 

» Pulhnan  Car  Co.  vs.  Pennsylvania,  141  U.  S.  18  (1890);  Pullman  Pal- 
ace Car  Co.  V8,  Assessors,  55  Fed.  Rep.  206  (1893).  Cf.  Telegraph  Co.  V8. 
Massachusetts,  125  U.  S.  530  (1890). 

'"The  privilege  of  exercising  the  franchises  of  a  corporation  within  a 
state  is  generally  one  of  value,  and  often  of  great  value  and  the  subject  of 
earnest  contention.  It  is  natural,  therefore,  that  the  corporation  should  be 
made  to  pay  some  proportion  of  the  burdens  of  the  government.  As  the 
granting  of  the  privilege  rests  entirely  in  the  discretion  of  the  state,  whether 
the  corporation  be  of  domestic  or  foreign  origin^  it  may  be  conferred  upon 
such  conditions,  pecuniary  or  otherwise,  as  the  state  in  its  judgment  may 
deem  most  conducive  to  its  interests  or  policy.  .  .  .  The  character  of  the 
tax  or  its  validity  is  not  determined  by  the  mode  adopted  in  fixing  its 
amount  for  any  si>ecific  period  or  the  times  of  its  payment.  .  .  .  The  rule  of 
apportioning  the  charge  to  the  receipts  of  the  business  would  seem  to  be 
eminently  reasonable,  and  likely  to  produce  the  most  satisfactory  resulta 
both  to  the  state  and  the  corporation  taxed."  Justice  Field,  in  Maine  vs. 
Grand  Trunk  R.  R.  Co.,  142  U.  S.  217  (1891). 
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unjust  discriminations  against  foreign  commerce  or  foreign 
business. 

More  recent  cases  have  now  definitely  settled  both  the  un- 
tenability  of  the  distinction  between  foreign  and  domestic 
corporations  in  this  matter  and  the  precise  extent  to  which 
gross  receipts  taxation  is  constitutionally  permissible.  In  the 
Wisconsin  case  a  tax  was  sustained  which  made  the  income  of  a 
railroad  company  within  the  state,  although  including  inter- 
state earnings,  the  measure  of  the  value  of  the  property.  The 
court  said: 

"  In  form  the  tax  is  a  tax  on  *  the  property  and  business  of  such 
railroad  corporations  operated  within  the  state/  computed  upon  cer- 
tain percentages  of  gross  income.  The  prima  facie  measure  of  the 
plaintiff's  gross  income  is  substantially  that  wWch  was  approved  in 
Maine  rs.  Grand  Trunk  Railway  Co."  * 

Shortly  afterwards,  in  the  Texas  case,  a  tax  of  1%  on  the  gross 
receipts  of  a  domestic  company  was  declared  invalid  on  the 
ground  that  the  tax  was  imposed  on  the  receipts  as  such.  Jus- 
tice Holmes  attempted  to  distinguish  this  case  from  the  Maine 
case  on  the  ground  of  a  difference  between  a  tax  on  property 
and  a  tax  on  commerce.^ 


(( ( 


By  whatever  name  the  exaction  may  be  called,  if  it  amounts  to  no 
more  than  the  ordinary  tax  upon  property  or  a  just  equivalent  therefor, 
ascertained  by  reference  thereto,  it  is  not  open  to  attack  as  inconsistent 
with  the  Constitution.'  Telegraph  Cable  Co.  v.  AdamSy  155  U.  S.  688, 
697.  See  New  Yorky  Lake  Erie  &  Western  R.  R.  Co.  v.  Pennsylvania^ 
158  U.  S.  431,  438,  439.  The  question  is  whether  this  is  such  a  tax.  It 
appears  sufficiently,  perhaps  from  what  has  been  said,  that  we  are  to 
look  for  a  practical  rather  than  a  logical  or  philosophical  distinction. 
The  State  must  be  allowed  to  tax  the  property  and  to  tax  it  at  its  ac- 
tual value  as  a  going  concern.  On  the  other  hand,  the  State  cannot 
tax  the  interstate  business.  The  two  necessities  hardly  admit  of  an 
absolute  logical  reconciliation.  Yet  the  distinction  b  not  without 
sense.  When  a  legislature  is  trying  simply  to  value  property,  it  is  less 
likely  to  attempt  to  or  effect  injurious  regulation  than  when  it  is  aim- 
ing directly  at  the  receipts  from  interstate  commerce.  A  practical 
line  can  be  drawn  by  taking  the  whole  scheme  of  taxation  into  account. 
That  must  be  done  by  this  court  as  best  it  can." 

*  Wisconsin  &  Michigan  Railway  Co.  vs.  Powers,  191  U.  S.  379. 
'Galveston,  Harrisburgh  &  San  Antonio  Ry.  Co.  vs.  Texas,  210  U.  S. 
217. 
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In  the  meantime,  this  distinction  between  a  tax  on  property 
and  a  tax  on  commerce  was  strengthened  by  a  number  of  cases 
which  upheld  the  legitimacy  of  a  tax  on  property,  even  if  some 
of  the  property  was  used  in  interstate  commerce.^ 

Finally,  however,  in  1912  the  whole  controversy  was  laid  to 
rest,  in  principle  at  least,  by  two  cases  decided  on  the  same  day. 
In  the  Oklahoma  case,^  a  gross  receipts  tax  of  3%,  levied  in 
addition  to  the  general  property  tax,  was  declared  invalid  be- 
cause clearly  a  tax  on  the  gross  receipts  as  such,  and  therefore 
on  the  receipts  from  interstate  commerce.  On  the  other  hand, 
in  the  Minnesota  case,^  a  tax  of  6%  on  the  gross  receipts  was 
upheld  because  declared  to  be  in  lieu  of  all  taxes  on  the  prop- 
erty of  the  corporation.  The  decision  quotes  a  dictum  of  Jus- 
tice Peckham  with  approval: 

"  When  it  is  said,  as  it  is  in  this  act,  that  the  tax  collected  by  this 
method  shall  be  in  lieu  of  all  other  taxes  whatever,  it  would  seem  that 
it  might  be  claimed  with  great  plausibility  that  a  tax  levied  under  such 
circumstances  and  by  such  methods  was  not  in  reality  a  tax  upon  the 
gross  earnings,  but  was  a  tax  upon  the  lands  and  other  property  of 
the  company,  and  that  the  method  adopted  of  arriving  at  the  smn  which 
the  company  should  pay  as  taxes  upon  its  property  was  by  taking  a 
percentage  of  its  gross  earnings.''  * 

The  court  furthermore  held  that  the  Minnesota  tax  came 

1  The  case  of  Western  Union  Telegraph  Co.  vs.  Mass.,  125  U.  S.  530 
(1887),  which  upheld  a  tax  on  that  proportion  of  the  capital  stock  of  a 
oorporation  that  the  state  mileage  bore  to  the  entire  mileage,  was  applied 
to  a  railroad  in  C.  C,  C.  &  St.  Louis  Ry.  Co.  vs.  Backus,  154  U.  S.  439; 
and  to  an  express  company  in  the  Express  Cases,  165  U.  S.  194  (1896). 
These  cases  upheld  the  legality  of  the  so-called  unit  rule.  Again  while  a 
license  tax  on  each  Pullman  car  was  declared  invalid  as  an  interference  with 
the  privilege  of  engaging  in  interstate  conuncrce  in  Pickard  vs.  Pullman 
Southern  Car  Co.,  117  U.  S.  34,  a  tax  on  the  capital  stock  of  a  similar 
company  in  proportion  to  the  mileage  of  the  cars  run  in  the  state  as  com- 
pared to  the  total  mileage  was  upheld  in  P.  C.  C.  Co.  vs.  Pa.,  141  U.  S.  18; 
and  a  tax  levied  by  Tennessee  upon  "  each  sleeping  car  doing  business  within 
the  state  "  for  purely  intranstate  business  was  upheld  on  the  ground  that 
there  was  no  compulsion  to  do  this  business.  Allen  vs.  Pullman  Co.,  191 
U.  S.  171  (1903).  On  the  other  hand,  the  Kansas  tax  of  Vio  of  1%  on  the 
authorized  capital  stock  of  a  similar  company  was  declared  inadmissible 
as  a  burden  on  interstate  conmierce.  Pullman  Co.  vs.  Kansas,  216  U.  S. 
66  (1910). 

« Meyer,  Auditor,  vs.  Wells,  Fargo  &  Co.,  223  U.  S.  298. 

» U.  S.  Express  Co.  vs.  Minnesota,  223  U.  S.  335. 

« McHenry  vs.  Alford,  168  U.  S.  651. 
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within  the  principle  laid  down  in  the  Postal  Tel^raph  case* 
cited  on  the  preceding  page,  and  concluded: 

"  Upon  the  whole  we  think  the  statute  falls  within  that  class  where 
there  has  been  an  exercise  in  good  faith  of  a  legitimate  taxing  power, 
the  measure  of  which  taxation  is  in  part  tlie  proceeds  of  interstate 
commerce,  which  could  not,  in  itself,  be  taxed,  and  does  not  fall  with 
that  class  of  statutes  uniformly  condemned  in  this  court,  which  show 
a  manifest  attempt  to  burden  the  conduct  of  interstate  commerce." 

Under  this  decision  the  constitutionality  of  any  kind  of  earn- 
ings tax — gross  or  net — is  henceforth  indisputable,  provided  only 
that  the  earnings  tax  takes  the  place  of  the  property  tax  and  be 
not  levied  as  an  addendum  to  it.  We  may  indeed  criticize  from 
an  economic  point  of  view  a  decision  which  declares  a  tax  on 
earnings  to  be  a  tax  on  property  or  equivalent  to  it.  But  we 
must  none  the  less  applaud  the  ingenious  way  in  which  the 
Supreme  Court  has  extricated  itself  from  a  difficult  position. 
It  must  be  remembered  that  the  Supreme  Court  was  dealing 
with  a  situation  where  the  ordinary  tax — on  individuals  and 
corporations  alike — was  the  general  property  tax;  and  the  prob- 
lem presented  was  if  possible  to  uphold  a  state  earnings  tax  in 
terms  of  a  property  tax  *'or  its  equivalent/*  This  problem 
the  court  has  successfully  solved,  and  the  way  is  thus  open  for 
the  development  of  a  proper  system  of  corporate  taxation  un- 
traDomelled,  in  one  important  respect  at  least,  by  the  fancied 
limitations  of  a  federal  constitution. 

A  tax  on  corporate  earnings,  according  to  a  law  properly 
drawn,  is  therefore  not  only  economically  correct  but  l^ally 
unassailable. 

The  only  question  that  still  remains  is  whether,  under  these 
decisions  a  local  tax  on  the  real  property  of  corporations  will 
be  permissible  contemporaneously  with  a  state  tax  on  earnings. 
It  is  to  be  hoped — and  may  we  add  to  be  expected — ^that 
when  this  question  is  presented  the  court  will  take  the  view 
that  a  local  tax  on  real  estate  is  in  no  way  to  be  confounded, 
or  to  be  regarded  as  inconsistent,  with  a  state  tax  on  earnings. 
When  once  this  question  is  decided  correctly,  the  progress  of 
corporate  tax  reform  will  be  assured. 

This,  therefore,  is  our  general  conclusion;  but  it  does  not  yet 
exhaust  the  problem  of  corporate  taxation.    We  are,  in  fact, 
only  on  the  fringe  of  the  difficulties.    Let  us  proceed  in  the  next 
chapter  to  study  some  of  the  more  complicated  questions. 
»  Postal  Telegraph  Co.  vs.  Adams,  155  U.  S.  697. 


CHAPTER  VIII 

THE  TAXATION  OF  CORPORATIONS 

III 
COMPUCATION8  AND  CONCLUSIONS 

The  discussion  of  the  taxation  of  corporations  would  be 
incomplete  without  an  examination  of  the  various  phases  of 
double  taxation.  This  is  the  more  necessary  for  the  reason 
that  no  attempt  at  a  thorough  analysis  has  ever  yet  been  made. 
Yet  the  problems  that  hinge  upon  this  particular  question  are 
so  especially  important  in  the  United  States  as  to  demand  the 
most  serious  attention. 

In  a  former  chapter  ^  we  have  already  discussed  some  of 
the  general  aspects  of  double  taxation.  Let  us  now  attempt 
to  develop  the  principles  in  the  light  of  actual  practice. 

There  are  in  reality  no  less  than  five  diflferent  forms  of  double 
taxation  in  the  case  of  corporations: — 

1.  Double  taxation  of  property  and  of  debts,  or  of  income 
and  of  interest  on  debts. 

2.  Double  taxation  of  property  and  of  income. 

3.  Double  taxation  of  property  and  of  stock. 

4.  Double  taxation  arising  from   conflicts  of  jurisdiction. 

5.  Double  taxation  of  the  corporation  and  of  the  holders 
of  stock  or  bonds. 

I.  Taxation  of  Property  and  of  Debts 

This  first  case  need  not  detain  us  long.  The  only  illustra- 
tions in  the  United  States  are  found  under  the  general  property 
tax,  which  we  have  discarded  as  the  basis  of  corporation  taxa- 
tion. In  many  of  the  states  corporate  debts  must  be  considered 
in  estimating  the  value  of  the  capital  stock.  In  New  York,  as 
regards  local  taxation,  the  indebtedness  must  be  taken  into 

*  Supraj  chap.  iv. 
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account  in  assessing  the  capital  stock;  but  after  the  valuation 
has  been  fixed,  the  amount  of  the  indebtedness  cannot  be  de- 
ducted.^ If  the  capital  stock  is  of  no  value  because  the  indebted- 
ness exceeds  the  assets,  it  should  not  be  assessed.^  In  the  case 
of  foreign  corporations,  however,  which  are  taxable  on  the 
amounts  invested  in  the  state,  it  has  been  held  that  the  law  does 
not  contemplate  the  deduction  of  debts.^ 

We  have  already  pointed  out  that  there  is  really  no  injustice 
in  not  exempting  corporate  indebtedness/  The  mortgage  bonds 
of  a  corporation  are  really  a  part  of  the  working  capital.  Cor- 
rect policy  demands  the  taxation  of  corporate  bonds  as  well  as 
of  stock,  of  loans  as  well  as  of  share  capital.  To  tax  corporate 
debts  may,  indeed,  be  called  double  taxation  in  so  far  as  the 
tax  on  both  stock  and  debt  is  paid  out  of  the  same  income;  but 
if  so,  it  is  double  taxation  of  a  perfectly  legitimate  kind.  It  is 
here  that  the  principles  of  individual  and  corporate  taxation 
diverge. 

Some  of  the  American  commonwealths,  as  California,  Con- 
necticut, Maryland  and  Pennsylvania,  recognize  this  distinction 
between  the  taxation  of  individuals  and  that  of  corporations, 
by  permitting  the  deduction  of  indebtedness  from  the  property 
of  individuals  but  refusing  a  like  deduction  in  the  case  of  corpo- 
rate property.  In  Califomia,  the  courts  held  distinctly  that 
what  would  be  double  taxation  in  the  case  of  individuals  is 
permissible  in  the  case  of  corporations.^  Some  of  the  Swiss 
cantons,  like  St.  Gall,  Zurich  and  Ticino,  observe  the  same 
distinction.^ 

Perhaps  more  interesting  and  probably  of  greater  future 
importance  in  the  United  States  is  the  other  phase  of  this  ques- 
tion of  the  taxation  of  indebtedness — double  taxation  of  income 
and  of  interest  on  debt.  While  the  true  theory  of  income  taxa- 
tion in  the  case  of  individuals  demands  the  deduction  of  interest 
on  debts,  it  has  already  been  shown  that  in  the  case  of  corpora- 
tions the  interest  paid  on  mortgage  bonds  must  be  included  in 
the  taxable  income.  Taxation  of  interest  on  corporate  debt  is 
not  double  taxation,  because  the  coupons,  like  the  dividends, 

» 1  Thomp.  and  C.  635;  100  N.  Y.  697;  112  N.  Y.  565. 
2  People  V8.  Commissioners,  31  Hun,  32  (1st  Department). 
»  People  V8.  Barker,  141  N.  Y.  118. 
*Cf.  supra  f  p.  106. 

*  Central  Pacific  R.  R.  Co.  vs.  Board  of  Equalization,  60  Cal.  35. 

•  Schanz,  Die  Steuern  der  Schweiz^  ii.,  p.  338;  ii.,  p.  435;  iv.,  p.  281. 
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are  integral  parts  of  the  income;  because  both  bonds  and  stock 
together  form  what  is  really  the  working  capital  from  which  the 
income  is  derived.  This  question  has  already  been  discussed; 
but  the  difference  in  economic  significance  between  most  cor- 
porate bonds  and  ordinary  individual  debts  must  be  continually 
borne  in  mind. 

II.  Tdxation  of  Income  and  of  Property 

This  second  form  of  double  taxation,  like  the  first,  involves 
no  very  complicated  question;  nor  does  the  solution  present 
many  difficulties.  Is  it  permissible  to  tax  a  corporation  both 
on  its  property  and  on  its  net  receipts  or  income?  If  corpora- 
tions are  put  upon  the  same  plane  as  individuals,  the  simulta- 
neous taxation  of  the  property  and  of  the  income  from  the  prop- 
erty works  no  injustice.  As  we  have  seen  above, ^  if  all  are 
treated  alike  and  if  the  tax  is  uniform,  there  is  really  no  cause 
for  complaint. 

So  far  as  corporations  are  concerned,  this  was  until  recently 
not  a  matter  of  practical  importance.  The  only  case  in  which 
this  special  question  formerly  arose  was  under  the  laws  of 
Alabama,  now  repealed,  which  provided  for  the  taxation  not 
only  of  corporate  property  but  also  of  the  corporate  income 
during  the  preceding  year.^  Such  taxation  was  upheld  on  the 
ground  that  it  was  only  apparently  double  taxation.^  What 
the  court  meant  was,  of  course,  not  that  it  was  not  double  tax- , 
ation,  but  that  it  was  not  invalid  or  economically  unsound  taxa- 
tion. In  this  the  court  was  correct,  for  the  law  applied  equally 
to  all  individuals  and  to  corporations.  Now,  however,  under  the 
new  (1911)  income  tax  of  Wisconsin  which  is  deemed  to  take  the 
place  of  the  tax  on  intangible  personalty,  henceforth  exempted, 
corporations  are  still  taxable  on  their  real  estate  and  tangible 
personalty  as  well  as  on  their  income,  but  they  are  permitted  to 
deduct  from  their  taxable  income  all  sums  paid  for  taxes  in  any 
part  of  the  country  upon  the  source  from  which  the  income  is 
derived.  Moreover,  all  publicnservice  corporations  (as  well  as 
insurance  companies)  which  pay  taxes  directly  to  the  state  are 
exempt  from  income  tax  altogether. 

*  Supra,  p.  100. 

«Ala.  laws  of  Feb.  22,  1866;  Feb.  19,  1867;  Dec.  31,  1868;  March  19, 
1876;  March  6, 1876. 

*  Board  of  Review  vs.  Montgomery  Gas  Light  Co.,  64  Ala.  276.  C/.  Lott 
M.  Hubbaid,  44  Ala.  593. 
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At  present  in  the  United  States  apart  from  the  situation  in 
Wisconsin,  no  attempt  is  made  to  tax  simultaneously  both 
corporate  property  and  corporate  income.  The  nearest  ap- 
proach to  the  practice  is  the  system  in  some  states  like  Mary- 
land, Pennsylvania  and  New  York  of  taxing  the  capital  stock 
and  also  the  gross  receipts  of  certain  corporations.  No  objec- 
tion has  been  raised  to  these  taxes  on  the  score  of  double  taxa- 
tion; nor  is  it  likely  that  such  an  objection  will  be  sustained.^ 
One  might  as  well  object  to  a  combination  of  direct  and  indirect 
taxes  as  involving  duplicate  taxation,  on  the  ground  that  all 
taxes  are  in  the  last  resort  paid  (or  presumed  to  be  paid)  out  of 
annual  income.  So  again,  in  some  of  the  Southern  and  Western 
states,  as  we  know,  corporations  are  taxed  on  their  business,  by 
license  or  occupation  taxes,  and  again  on  their  receipts,  and  this 
practice  is  upheld  as  perfectly  valid.^  This  second  form  of 
double  taxation  is  entirely  proper. 

The  classic  home  of  double  taxation  of  this  sort  is  Switzer- 
land. Baselstadt,  for  instance,  taxes  corporations  one  per 
mill  on  the  paid  up  capital,  a  quarter  of  one  per  mill  on  the 
capital  not  yet  paid  up,  and  one  per  cent  on  the  total  net  income 
from  all  sources.^  In  Baselland  corporations  are  taxed  on  their 
general  property  and  again  on  their  total  profits,  with  the  ex- 
ception that  when  any  of  the  profits  consist  of  interest  on  capital 
the  profits  are  not  taxed  if  the  capital  has  already  been  assessed.^ 
Many  of  the  cantons,  however,  seek  to  avoid  the  simultaneous 
taxation  of  property  and  income  by  an  arrangement  of  the 
following  sort:  While  the  law  provides  for  the  assessment  of 
both  property  and  income,  a  deduction  is  made  in  the  case 
of  the  income  tax  for  so  much  of  the  income  as  is  supposed  to 
represent  the  actual  profits  of  the  capital  already  taxed.  The 
proportion  thus  deducted  is  fixed  in  accordance  with  the  esti- 
mated current  rate  of  interest,  ranging  from  four  per  cent  in 
Thurgau  and  Orisons  to  five  per  cent  in  Zug,  Schaffhausen, 
Ticino,  Vaud  and  Zurich.    The  federal  government  deducts  five 

*  In  U.  S.  Electric  Power  and  Light  Co.  vs.  State,  79  Md.  63,  a  vigorous 
objection  has  now  been  made,  but  the  objection  was  not  sustained  by  the 
court. 

*  Cf.  95  Mo.  360,  where  the  court  holds  that  it  is  not  duplicate  taxa- 
tion. 

*  Law  of  1889,  §§  2,  3.  Sohanz,  Die  Steuem  der  Schweiz,  ii.,  p.  84;  v., 
p.  50.  As  to  the  Swiss  conditions  mentioned  in  this  paragraph,  qf.  the 
warning,  supra,  p.  260,  note. 

^Schanz,  op.  ciL,  i.,  p.  55;  v.,  p.  35. 
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per  cent.^  This  principle  has  now  also  been  applied  in  Germany. 
In  Prussia,  since  1891  the  income  tax  is  assessed  on  corporate 
income,  after  deducting  a  sum  equal  to  three  and  a  half  per 
cent  of  the  paid  up  capital.^  In  Baden  and  Wiirtemberg  the 
deduction  is  limited  to  3%  and  cannot  exceed  the  amount  of 
dividends  declared.^  Bern  and  St.  Gallen  are  the  only  Swiss 
cantons  which  attempt  to  draw  a  sharper  line  by  levying  the 
property  tax  solely  on  the  corporate  real  estate,  but  subjecting 
all  the  other  property  to  an  income  tax.^  In  St.  Gallen  the  real 
estate  tax  is  for  local,  the  income  tax  for  cantonal  purposes. 

The  solution  of  the  supposed  difficulty  attempted  by  the 
Swiss  and  the  German  conunonwealths  is,  however,  not  a 
happy  one.  The  deduction  from  income  of  the  three  or  five 
per  cent,  assumed  to  represent  the  earnings  of  property  in- 
volves a  misconception.  It  is  impossible  to  say  how  much 
of  the  income  represents  earnings  of  capital  and  how  much 
represents  the  other  ingredients  of  profit.  We  are  brought 
face  to  face  with  complicated  questions  of  economic  theory — 
with  the  distinction  between  interest  and  profits,  and  the 
separate  ingredients  of  profits.  A  discussion  of  these  questions 
lies  beyond  the  province  of  this  essay.  But  it  may  be  confi- 
dently asserted  that  if  a  railway  corporation  with  no  bonded 
indebtedness  and  a  capital  of  one  million  dollars  earns  seventy- 
five  thousand  dollars,  it  is  impossible  to  maintain  that  fifty 
thousand  dollars  represents  the  earnings  of  the  property  and 
the  remainder  the  earnings  of  the  management.  From  one  point 
of  view  all  such  profits  are  profits  on  capital  or  property.  An  in- 
dividual can  indeed  obtain  a  professional  income  without  any 
capital;  but  in  the  case  of  a  business  with  capital  invested,  it  is 
impossible  to  say  how  much  of  the  profits  are  due  to  the  capital, 
how  much  to  the  personal  management.  Without  the  capital 
there  would  be  no  profits  at  all,  because  there  would  be  no  busi- 
ness. Therefore,  in  taxing  profits  we  are  really  taxing  property, 
or  rather  the  proceeds  of  property.  To  segregate  a  part  of 
these  proceeds  and  to  say,  as  do  the  Swiss  cantons,  that  only 
this  particular  part  represents  the  income  from  the  property, 
is  an  entirely  arbitrary  proceeding. 

^  Schanz,  op.  cU.j  i.,  p.  56. 

*  Einkammensteuergesetz  vom  24  Juni,  1891,  §  16. 

'  L.  Blum,  Die  steuerliche  AiLsniUzuiig  der  AktiengeaeUschafien  in  Deutsche 
land,  Stuttgart,  1911,  pp.  48,  52. 

*  Schanz,  op.  cU.,  ii.,  pp.  318,  368;  iii.,  p.  292. 
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Again,  it  cannot  be  contended  that  even  this  four  or  five 
per  cent  of  income  exempted  by  the  Swiss  laws  represents  only 
the  interest  on  the  capital,  and  that  the  remainder  of  the 
income  represents  the  earnings  of  management.  Under  no 
theory  of  economic  profits  can  the  surplus  above  current  in- 
terest be  entirely  dissociated  from  capital.  Even  granting 
that  a  sharp  line  can  be  drawn  between  interest,  earnings  of 
management  and  profits,  it  still  remains  incorrect  to  confine 
the  proceeds  of  capital  to  interest  alone.  It  is  thus  inadmissible 
to  say  that  in  taxing  income  only  on  the  surplus  above  four  or 
five  per  cent  of  the  taxable  capital  we  avoid  taxing  both  property 
and  income. 

The  Swiss  system  has  indeed  a  very  decided  significance  in 
connection  with  an  entirely  diflferent  matter,  viz.,  the  question 
of  funded  or  unfunded  income.  But  as  regards  the  point 
now  under  discussion  it  is  evident  that  the  Swiss  cantons  do 
not  really  succeed  in  avoiding  double  taxation.  As  we  have 
seen,  however,  it  is  a  form  of  double  taxation  which  is  in  itself 
legitimate  if  applied  equally  to  all  taxpayers. 

III.  TaxcUion  of  Property  and  of  Stock 

This  third  form  of  duplicate  taxation  must  not  be  under- 
stood to  refer  to  the  taxation  of  shares  of  stock  in  the  hands  of 
individuals.  That  is  a  diflferent  problem,  and  falls  under  an- 
other heading,  to  be  discussed  below.  The  point  here  to  be 
discussed  is  this:  Is  it  permissible  to  tax  the  corporation  on 
its  property  and  again  on  its  capital  stock? 

The  answer  is  plain.  Manifestly  not,  if  the  corporate  stock 
can  be  regarded  as  representing  actual  property.  We  have, 
indeed,  seen  that  it  is  a  mistake,  economically,  to  say,  as  do 
some  of  our  courts,  that  the  entire  property  of  a  corporation 
is  identical  with  its  capital  stock.  This  point  has  been  brought 
out  so  well  in  a  Massachusetts  case,  and  is  so  generally  mis- 
understood, that  it  may  be  wise  to  make  a  more  extended  quota- 
tion from  the  decision: — 

**The  market  value  of  the  shares  of  a  corporation  .  .  .  does  not 
necessarily  indicate  the  actual  value  or  amount  of  property  which 
a  corporation  may  own.  The  price  for  which  all  the  shares  would 
sell  may  greatly  exceed  the  aggregate  of  the  corporate  property,  or  it 
may  fall  very  far  short  of  it.  Undoubtedly  the  amount  of  property 
belonging  to  a  corporation  is  one  of  the  considerations  which  enter 
into  the  market  value  of  its  shares;  but  such  market  value  also  em- 
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braces  other  essential  elements.  It  is  not  made  up  solely  by  the  valua- 
tion or  estimate  which  may  be  put  on  the  corporate  propertj',  but  it 
also  includes  the  profits  and  gains  which  have  attended  its  operations, 
the  prospect  of  its  future  success,  the  nature  and  extent  of  its  corporate 
rights  and  privileges,  and  the  skill  and  ability  with  which  its  business 
is  managed.  In  other  words,  it  is  the  estimate  put  on  the  potentiality 
of  a  corporation,  on  its  capacity  to  avail  itself  profitably  of  the  franchise, 
and  on  the  mode  in  which  it  uses  its  privileges  as  a  corporate  body, 
which  materially  influences  and  often  controls  its  market  value/ ^  ^ 

While  it  is  true,  therefore,  that  capital  stock  and  total  prop- 
erty are  not  interchangeable  terms,  it  cannot  be  denied  on  the 
other  hand  that  the  capital  stock  represents  at  all  events  a 
part  of  the  property,  or  rather  that  the  corporate  property  is 
one  of  the  elements  that  contribute  to  the  value  of  the  capital 
stock.  So  far  as  this  is  true,  the  simultaneous  taxation  of 
corporate  property  and  corporate  stock  involves,  to  this  extent 
at  least,  duplicate  taxation  of  an  unjust  character. 

Unfortunately,  there  is  no  uniformity  in  the  legal  decisions 
on  this  point.  While  the  majority  of  the  commonwealths  hold 
taxation  of  this  kind  to  be  unjust,  Pennsylvania  has  pronoimced 
it  valid.    In  a  celebrated  case  the  court  used  this  language: — 

"  Double  taxation  has  never  been  considered  unlawful  in  this  state. 
The  real  and  personal  property  of  a  corporation  may  be  taxed,  although 
it  pays  a  tax  on  the  stock  which  purchased  it.  The  power  of  the  legis- 
lature is  as  ample  to  tax  twice  as  to  tax  once,  and  it  is  done  daily  as 
all  experience  shows.  Equality  of  taxation  is  not  required  by  the 
constitution." ' 

Such  a  decision  may  be  correct  legally,  but  beyond  all 
doubt  it  is  unsound  economically.  Equality  of  taxation  may 
not  be  required  by  the  constitution  of  Pennsylvania,  but  it 
is  one  of  the  first  laws  in  the  science  of  finance.  Abandon 
equality,  and  you  throw  the  door  wide  open  to  all  kinds  of 
glaring  abuses.  The  theory  as  formulated  by  the  Pennsylvania 
courts  cannot  possibly  be  upheld  from  the  scientific  standpoint. 

The  Pennsylvania  courts,  however,  hold  that  so  far  as  the 
capital  stock  of  a  domestic  corporation  represents  tangible 
property  outside  of  the  state,  it  is  not  taxable.^  Further,  it 
has  also  been  decided  that  the  real  estate  of  a  corporation, 

^  Commonwealth  vs.  Hamilton  Manufacturing  Co.,  12  Atlen,  303. 
•Pittsburgh  etc.j  R.  R.  Co.  vs.  Pennsylvania,  66  Pa.  State,  77.  Cf.  Lacka- 
wanna Iron  Co.  vs.  Luzerne  County,  42  Pa.  State,  424. 
*  101  Pa.  State,  119;  41  Legal  Intelligencer,  125. 
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being  part  of  its  capital  stock  and  paying  state  taxes,  is  not 
locally  taxable.^  Finally,  in  another  case  it  has  been  held  that 
so  far  as  the  property  of  a  corporation  is  essential  to  the  exercise 
of  its  corporate  franchise,  it  is  included  in  the  capital  stock  and 
is  not  taxable.  The  law  will  not  subject  it  to  duplicate  taxation 
by  mere  inference.^  Thus  Pennsylvania  is  gradually  abandon- 
ing its  earlier  decisions. 

Far  wiser  from  the  very  beginning  were  the  Maryland  courts, 
which  held  that  all  laws  must  be  so  construed  as  to  avoid  double 
taxation  of  this  kind;  and  that,  since  in  their  opinion  the  capital 
stock  of  a  corporation  represents  the  corporate  property,  the 
payment  by  the  corporation  of  a  tax  on  capital  stock  necessarily 
exempts  all  the  corporate  property.^  In  this  broad  form  the 
decision  is  perhaps  open  to  criticism  because  of  the  complete 
identification  of  capital  stock  with  corporate  property;  but  as 
regards  the  point  at  issue  here,  it  is  correct.  To  tax  corporations 
simultaneously  on  their  stock  and  on  their  property  is  inde- 
fensible. A  few  commonwealths,  like  Alabama,  Illinois,  In- 
diana, Vermont  and  (for  local  purposes)  New  York,  have  now 
recognized  this  principle  in  their  statutes,  deducting  from  the 
value  of  the  capital  stock  the  value  of  the  realty  or  of  both  the 
real  and  personal  property  taxed.^ 

On  the  other  hand,  the  apparently  similar  statute  of  Mas- 
sachusetts, which  taxes  corporations  on  their  capital  stock  less 
the  value  of  the  real  estate  and  machinery,^  is  open  to  criticism 
for  another  reason.  According  to  the  Massachusetts  law, 
corporations  are  taxable  by  the  local  bodies  on  their  real  estate 
and  machinery,  but  at  a  rate  equivalent  to  the  combined  rate 
for  local  and  state  purposes.  They  are  then  taxable  by  the 
state  on  the  value  of  their  capital  stock,  deducting  the  value 
of  the  real  estate  and  machinery;  but  this  state  tax  is  fixed  at  a 
rate  equivalent  to  the  combined  local  and  state  rate  on  gen- 

1  7  Lane,  317. 

2 148  Pa.  State,  162;  148  Pa.  State,  282.    See  also  145  Pa.  State,  96. 
'  County  Commissioners  vs.  National  Bank,  48  Md.  117.    C/.  State  vs. 
Sterling,  20  Md.  520;  State  vs.  R.  R.  Co.,  40  Md.  22. 

*  Ala.  Code,  §  453,  sec.  8;  111.  Rev.  Stat.,  chap.  120,  §  3;  Ind.  Laws  of 
1891,  chap.  4;  New  York  Laws  of  1857,  chap.  456,  §  3,  vol.  2,  p.  1;  Vt.  Rev. 
Laws,  §  288.  In  New  York,  as  we  know,  corporations  are  locally  taxable 
on  their  realty  and  their  capital  stock,  deducting  the  amount  invested  in 
real  estate.  Th^  earlier  Maryland  provision  to  this  effect  (Public  General 
Laws,  art.  81,  §§  84,  85,  141,  144),  has  now  been  abandoned.  See  103  Md. 
293. 

*  Mass.  Pub.  Stat.,  chap.  13,  §  40. 
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eral  property.  While,  therefore,  Massachusetts  avoids  double 
taxation  of  both  property  and  stock,  it  does  not  solve  the 
problem  of  affording  the  commonwealth  government  an  ade- 
quate revenue.  According  to  the  theory  elsewhere  elaborated 
in  these  chapters,  corporations  should  always  be  locally  taxable 
on  their  realty;  but  the  commonwealth  tax  should  be  levied 
on  the  total  income,  or  on  the  total  property,  without  any 
deductions  (except  those  arising  from  considerations  of  inter- 
state comity  and  equity,  to  be  discussed  below).  The  whole 
treatment  of  double  taxation  is  here  based  on  the  assumption 
that  the  tax  is  levied  by  administrative  units  of  the  same 
grade,  whether  state  or  local  divisions.  It  manifestly  does 
not  apply  to  cases  where  one  tax  is  levied  by  the  common- 
wealth, and  another  similar  or  different  tax  is  levied  by  the 
county  or  city,  as  in  Massachusetts.  Otherwise  we  should  be 
forced  to  the  conclusion  that  the  property  tax  always  involves  a 
double,  triple  or  quadruple  taxation  so  far  as  state,  county,  town 
and  village  levy  different  rates  on  the  same  property.  This  is, 
however,  only  a  juggle  with  words;  such  taxation  is  not  in  the 
scientific  sense  double  taxation.  Strictly  speaking,  therefore,  the 
Massachusetts  principle,  while  ostensibly  sound,  is  really  incor- 
rect. So  far,  however,  as  it  attempts  to  solve  another  problem — 
that  of  the  division  of  the  tax  between  the  place  where  the  corpo- 
ration carries  on  its  business,  and  the  place  where  the  stockholder 
resides — ^the  law  is  deserving  of  consideration.  But  that  is  a 
point  which  belongs  properly  to  one  of  the  subsequent  sections. 
In  Switzerland,  we  find,  in  the  few  cases  where  both  tangible 
property  and  capital  are  assessed,  that  the  value  of  the  taxable 
property  is  deducted  from  the  corporate  capital.  Thus  the 
constitution  of  1885  in  Aargau  provides  for  the  taxation  of  the 
corporate  real  estate  for  both  commonwealth  and  local  purposes, 
the  value  of  the  realty  being  then  deducted  from  the  capital 
stock.^  The  same  custom  prevails  in  Schaffhausen.^  In  Ger- 
many, Saxony  and  two  of  the  smaller  states  are  the  only  ones 
which  permit  corporations  to  deduct  from  their  taxable  property 
not  only  their  debts  but  also  the  par  value  of  their  capital 
stock.*  The  Swiss  tendency,  like  the  American,  is  gradually 
coming  to  be  in  accord  with  the  sounder  principles. 

*  Schanz,  Die  Steuem  der  SchioeiZj  ii.,  p.  239.    Cf.  the  warning  above 
on  page  260,  note  1. 

*  Ibitl.,  ii.,  p.  170,  note  1. 

*  L.  Blum,  Die  steuerliche  Ansnutzujig  der  Aktiengesellschafteriy  p.  128. 
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We  come  now  to  the  most  important  aspects  of  double  tax- 
ation— the  fourth  and  fifth  forms.  Here  we  have  the  benefit 
of  a  wide  European  experience.  In  the  phases  of  duplicate 
taxation  hitherto  treated  we  can  learn  very  little  from  Europe, 
because  in  no  European  state  except  Switzerland  and  to  a 
minor  extent  in  Germany  are  corporations  taxed  on  their 
property  as  a  whole;  and  in  both  Switzerland  and  Germany, 
as  we  Imow,  the  entire  question  of  corporation  taxation  is  in  a 
very  primitive  and  unsatisfactory  stage.  But  the  problems 
that  we  now  take  up  present  themselves  in  Europe  as  well  as  in 
the  United  States,  and  have  there  received  in  some  respects 
extended  consideration,  although  they  have  not  yet  been  suc- 
cessfully solved. 

IV.  Dovble  Taxation  due  to  Conflicts  of  Jurisdiction 

This  fourth  form  of  duplicate  taxation  appears  in  connection 
with  almost  every  method  of  corporate  taxation.  It  is  so  com- 
prehensive that  it  will  be  advisable  to  discuss  the  subject 
under  four  chief  headings: — 

1.  Interstate  taxation  of  corporate  property. 

2.  Interstate  taxation  of  stock  and  bonds  or  of  dividends 
and  interest. 

3.  Interstate  taxation  of  non-resident  stockholders  or  bond 
holders. 

4.  Interstate  taxation  of  corporate  receipts  or  income. 

1.  Inier state  taxation  of  corporate  property.  The  diflBculty 
here  arises  in  connection  with  the  taxation  of  personal  property. 
In  the  case  of  real  estate  the  rule  universally  adopted  in  the 
United  States  is  that  the  property  should  be  taxed  where  it  is 
situated,  and  there  is  accordingly  no  chance  for  interstate  com- 
plications. But  in  the  case  of  personalty  the  great  problem  is 
that  of  sitics.  Should  the  personalty  be  taxed  where  it  is  situated 
or  should  it  follow  the  domicile  of  the  owner?  The  legal  con- 
ditions in  the  United  States  are  most  unsatisfactory. 

We  have  seen  in  another  place  ^  that  the  American  states 
waver  between  the  principles  of  situ>s  and  of  mobilia  personam 
sequuntur, — that  is,  some  tax  only  the  personalty  actually 
situated  in  the  state;  while  others  tax  all  the  personalty,  no 
matter  where  situated,  of  a  resident.    The  same  piece  of  per- 

^  Supra,  p.  114. 
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sonal  property  may  therefore  be  taxed  in  two  states.  The 
obvious  result,  of  course,  is  double  taxation  of  a  nature  which 
cannot  possibly  be  justified. 

In  the  case  of  corporations,  we  are  confronted  by  precisely 
the  same  difficulties,  for  corporate  property  is  treated  in  the 
main  like  that  of  individuals.  It  is  entitled  to  the  same  exemp- 
tions and  subject  to  the  same  conditions.  It  will  be  readily 
perceived,  however,  with  what  difficulties  the  problem  is  beset 
when,  as  is  usually  the  case,  the  personalty  of  a  corporation  is 
assessed  at  its  place  of  business  as  the  legal  situs.  In  many 
states^  like  Michigan,  Pennsylvania  and  New  York,  it  has 
been  held  not  permissible  to  tax  corporations  for  property — or 
at  all  events  for  tangible  property — outside  the  state;  *  and  in 
South  Carolina  the  tax  is  specifically  limited  to  corporate  prop- 
erty within  the  State.^  In  other  cases  it  has  been  held  that  the 
movable  property  of  a  corporation  in  use  in  other  states  is 
taxable  only  in  the  state  of  the  corporation's  domicile.*  In 
Pennsylvania,  it  has  been  held  that  corporate  property,  con- 
sisting of  dredges,  efc,  not  permanently  located  anywhere, 
may  be  taxed  in  the  state  of  the  corporation's  domicile  as  part 
of  the  stock.*  Some  states,  like  New  York  and  California, 
apply  the  same  rule  to  corporate  as  to  individual  property,  and 
seek  to  avoid  double  taxation  of  this  kind.  In  New  York, 
in  order  to  exempt  the  personal  property  of  a  corporation  be- 
cause it  is  outside  of  the  state,  the  change  of  location  must 
be  permanent  and  unequivocal.^  But  in  most  of  the  states 
the  rule  mdbUia  personam  sequuntur  is  applied,  and  domestic 
corporations,  at  all  events,  are  taxed  on  their  whole  prop- 
erty.^   In  the  case  of  foreign  corporations,  however,  it  is  fast 

*  State  Treasurer  ex  rd,  vs,  Auditor-General,  46  Mich.  224;  Graham  vs. 
Township  of  St.  Joseph,  67  Mich.  652. 

«  S.  C.  Rev.  Stat.  chap.  12,  sec.  28.  For  other  cases,  see  Commonwealth 
w.  Railroad  Co.,  145  Pa.  State,  96,  distinguishing  Commonwealth  vs.  Dredg- 
ing Co.,  122  Pa.  State,  386;  Conamonwealth  vs.  Westinghouse  Air  Brake 
Co.,  151  Pa.  State,  276;  Conmionwealth  vs.  St.  Bernard  Coal  Co.,  9  South- 
western Reporter,  709  (Ky.). 

» Baltimore  and  Ohio  R.  R.  Co.  vs.  Allen,  22  Fed.  Rep.  376. 

*  Commonwealth  vs.  American  Dredging  Co.,  122  Pa.  State,  386. 

*  People  ex  rd.  Pacific  Mail  S.  S.  Co.  vs.  Commissioners,  64  N.  Y.  541. 
As  to  how  the  realty  outside  the  state  should  be  valued,  see  52  Hun,  93; 
People  ex  rd.  Panama  R.  R.  Co.  vs.  Commissioners,  104  N.  Y.  240  (1887). 
For  California,  see  San  Francisco  vs.  Fr>',  63  Cal.  470  (1883);  San  Francisco 
vs.  Hood,  64  Cal.  504  (1884). 

*  This  was  formerly  the  case  also  in  New  Jersey,  where  personal  property 
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becoming  the  custom,  even  in  most  of  the  states  which  levy 
a  corporate  property  tax,  to  exempt  the  intangible  property, 
on  the  principle  that  the  domicile  of  the  foreign  corporation 
is  not  changed  by  its  doing  business  in  other  states.^ 

Manifestly,  if  the  commonwealths  will  still  cling  to  the 
policy  of  taxing  the  actual  corporate  property,  the  only  logi- 
cal and  just  method  is  for  each  state  to  exempt  so  much  of  the 
corporate  property  as  is  already  taxable  in  another  state. 
The  federal  government  has  unfortunately  not  exercised  its 
right — if  indeed  it  possesses  any— to  compel  such  uniformity. 
Our  only  hope,  therefore,  lies  in  the  progress  of  correct  public 
sentiment  and  its  influence  on  commonwealth  legislation. 
Until  then,  we  shall  still  be  confronted  by  the  present  confusion. 

2.  Interstate  taxation  of  corporate  securities.  The  evils  arising 
from  the  simultaneous  taxation  by  diflferent  states  of  the  same 
corporate  stock  or  bonds  or  dividends  and  interest  have  been  so 
patent  as  to  lead  to  statutory  changes  and  judicial  interpre- 
tations of  considerable  importance.  In  Pennsylvania,  after 
being  long  the  custom,  it  was  subsequently  judicially  decided 
to  be  the  law,  that  the  tax  on  capital  stock  applies  not  to  the 
whole  capital  but  only  to  such  a  proportion  of  the  capital  stock 
as  is  employed,  either  actually  or  constructively,  within  the 
state.^  The  act  of  1907  applied  the  same  principle  to  the 
bonus  on  charters.  In  New  York,  the  original  statute  at- 
tempted to  follow  the  old  rule;  but  the  law  was  subsequently 
so  amended  as  to  provide  expressly  for  the  taxation  of  only  so 
much  of  the  capital  stock  as  is  employed  within  the  state.*  In 
a  case  which  arose  under  the  old  statute,  although  decided 
after  the  passage  of  the  amendment,  the  court  of  appeals  de- 
clared itself  forced  to  adhere  to  the  old  rule,  saying  that,  although 
it  was  extremely  hard  and  unjust,  the  court  was  unable  so  to 
construe  the  statute  as  to  relieve  the  corporation  from  the 
provisions  of  the  law.^    The  principle  in  both  these  conmion- 

outside  of  the  state,  which  was  exempt  in  the  case  of  individuals,  was  tax- 
able when  owned  by  cori>oration8.  State  vs.  Metz,  3  Vroom,  199;  State  vs. 
Haight,  6  Vroom,  279.  This  was  however  altered  by  subsequent  legislation. 
Cf.  the  N.  J.  Revised  Tax  Act  of  1903,  sec.  3. 

1  Cf.  Insurance  Co.  vs.  .Ajssossors,  44  La.  Ann.  760.    Cf.  ihid.y  765. 

*  Commonwealth  vs.  Standard  Oil  Co.,  101  Pa.  State,  119.  As  to  the 
previous  custom,  e/c,  see  Decisiana  of  the  AudUor-Qenertdy  1878-80,  p.  296. 

»  New  York  Laws  of  1885,  chap.  501,  p.  858. 

*  People  vs.  Horn  Silver  Mining  Co.,  105  N.  Y.  76,  especially  88. 
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wealths  now  applies  equally  to  domestic  and  to  foreign  corpora- 
tions. In  Massachusetts,  however,  where  the  franchise  tax, 
as  we  have  seen,  is  applicable  only  to  domestic  corporations, 
the  general  corporation  tax  is  levied  on  the  total  capital  stock 
irrespective  of  its  employment. 

So  far  as  railroads  are  concerned,  it  has  become  the  conmion 
practice  to  assess  only  so  much  of  the  capital  stock  as  is  rep- 
resented by  the  proportion  which  the  mileage  in  the  state  bears 
to  the  total  mileage.  This  is  true  even  in  states  like  Massa- 
chusetts, which  do  not  apply  the  principle  to  corporations  in 
general,  as  well  as  in  states  like  Connecticut,  where  stock  and 
bonds  are  taxable.  Such  a  standard,  while  not  perfectly  exact,  is 
fairly  accurate;  and  has  been  upheld  as  entirely  constitutional.'^ 
It  is  applicable  equally  to  telegraph  companies  and  to  other 
transportation  companies;  and  is  gradually  being  applied  to 
them,  although  not  quite  so  commonly  as  in  the  case  of  railroads, 
in  all  those  states  which  tax  capital  stock  directly.  The  prin- 
ciple is  sound,  although  it  may  be  contended  with  justice  that 
business  done,  i.e,  receipts,  is  an  even  better  test  than  mileage, 
even  though  mileage  would  have  to  be  one  of  the  factors  em- 
ployed in  apportioning  receipts. 

For  other  corporations,  however,  it  will  readily  be  seen 
how  vague  is  the  New  York  and  Pennsylvania  doctrine  of 
''capital  employed  within  the  state."  What  business  jfirm  or 
corporation  with  ramifications  all  over  the  country  can  tell 
exactly  or  even  approximately  how  much  of  its  capital  is 
"employed"  within  any  one  state?  Even  if  they  can,  how 
many  of  them  will  tell,  when  concealment  will  enable  them 
to  evade  the  tax?  In  some  of  our  commonwealths  the  state 
officers  have  the  right  to  inspect  the  books  of  corporations 
and  to  change  the  assessments  if  they  deem  them  too  low. 
Even  then,  what  guarantee  is  there  that  they  will  discover 
the  real  proportion?  The  taxation  of  so  much  of  the  capital 
as  is  employed  within  the  state  is  extremely  difficult. 

Because  of  the  fact  that  many  states  still  follow  the  old  New 
York  practice  it  may  be  interesting  to  notice  some  New  York 
decisions  of  cases  which  occurred  before  the  present  amend- 
ments were  adopted.  A  Massachusetts  corporation — a  tele- 
phone company — was  taxed  in  New  York  by  assessing  the  whole 
capital  in  proportion  to  the  number  of  telephones  used  in  the 

1  Delaware  Railroad  Tax  Case,  18  Wall.  208;  Erie  Railroad  vs.  Pennsyl- 
vania, 21  WalL  492. 
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state.  Although  the  tax  was  declared  invalid  for  quite  another 
reason,  viz.y  that  the  corporation  was  not  technically  **  doing 
business"  in  the  state,  the  court  entered  into  a  discussion, 
obiter  indeed,  of  the  question  with  which  we  are  dealing  here. 
Chief  Justice  Ruger  used  the  following  language: — 

"  It  is  by  no  means  clear  that  the  mode  adopted  .  .  .  produces  a 
correct  result.  .  .  .  We  are  quite  unable  to  sanction  a  principle  which 
would  subject  it  [the  corporation]  to  the  liability  of  being  taxed,  not 
only  in  [the  state]  where  it  is  located,  as  it  undoubtedly  would  be  under 
the  law  as  laid  down  by  us  [in  the  Horn  Silver  Mining  Company  Case], 
on  its  entire  capital  stock  and  gross  earnings;  but  also  in  each  state  of 
the  Union  in  which  it  should  own  telephones  on  such  proportion  of  its 
capital  stock  and  gross  earnings  as  the  law-makers  of  such  state  saw 
fit  to  impose.^ 

It  is  difficult  to  see  the  justice  of  this  conclusion.  It  happens 
to  be  true  that  Massachusetts  still  follows  the  incorrect  and 
inequitable  plan  of  taxing  the  whole  capital.  But  that  was  no 
excuse  for  the  New  York  court  to  interpret  the  old  statute 
in  the  same  way,  or  to  assume  that  other  states  will  also  follow 
the  precedent  which  the  court  itself  pronounced  "extremely 
hard  and  unjust."  Two  wrongs  do  not  make  a  right.  In  the 
absence  of  any  federal  law  regulating  the  subject,  the  only 
upright  course  for  each  commonwealth  to  pursue  is  to  follow 
the  dictates  of  interstate  comity  and  the  sound  principles  of 
the  science  of  finance  by  taxing  only  so  much  of  the  corporate 
capacity  as  is,  economically  speaking,  within  its  jurisdiction. 
As  we  have  repeatedly  said,  the  taxation  of  corporate  stock 
is  by  no  means  the  ideal  method.  But  if  the  New  York  principle 
of  taxing  capital  stock  and  gross  earnings  be  nevertheless 
followed,  it  is  difficult  to  discover  any  more  practicable  or 
more  defensible  method  of  ascertaining  the  due  proportion 
of  capital  stock  employed  or  gross  profits  earned  within  the 
state  than  by  considering  the  number  of,  or  royalties  from, 
the  telephones  used.  *  This  is  analogous  to  the  Connecticut 
system  of  proportional  mileage  as  applied  to  railroad  companies. 
In  the  case  of  telephone  companies,  however,  the  number  of 
instruments  used  is  a  better  test  than  the  mileage  of  the  tele- 
phone v/ires;  for  the  capital,  as  well  as  the  expenditure,  is  far 
more  nearly  in  direct  proportion  to  the  number  of  telephones 
in  use  than  to  the  amount  of  wire  employed. 

In  the  above  case  the  law  was  declared  invalid  because  the 
^  People  V8.  American  Bell  Telephone  Co.,  117  N.  Y.  242,  especially  250. 
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tax  was  assessed  on  a  foreign  corporation.  Even  though  this 
foreign  corporation  held  stock  in  various  domestic  corporations, 
it  was  not  legally  doing  business  in  the  state;  since  before  a 
foreign  corporation  can  be  taxed  under  the  New  York  law 
it  must  not  only  employ  a  portion  of  its  capital  in  that  state, 
but  must  also  be  engaged  in  doing  business  there.  ^  In  the 
case  of  a  domestic  corporation  the  fact  that  the  capital  is  em- 
ployed within  the  state  is  a  sufficient  ground  for  taxation. 
So  far  as  its  capital  stock  is  invested  in  the  stock  of  foreign 
companies,  it  is  not  taxable  because  it  is  not  employed  within 
the  state;  but  so  far  as  its  capital  is  invested  in  the  bonds  of 
foreign  corporations  taken  in  return  for  the  sale  of  patent 
rights,  it  is  taxable.^  In  another  case  which  also  arose  under  the 
old  law  it  was  held  that  the  proportion  of  sales  within  the  state 
to  the  total  sales  of  a  foreign  corporation  is  not  a  fair  test  of 
the  capital  employed  within  the  state.  Sales  may  be  made  by 
sample,  so  that  the  corporation  may  simply  keep  an  office  in 
the  state  and  employ  none  of  its  capital  there.^ 

In  some  recent  laws,  as  in  Kentucky,  the  proportion  of  the 
capital  stock  which  is  taxed  must  bear  the  same  proportion 
to  the  entire  capital  stock  that  the  corporate  receipts  in  the 
state  bear  to  the  total  corporate  receipts.  This  is  a  simple 
solution  of  the  problem,  but  falls  properly  under  the  heading 
of  double  taxation  of  receipts,  to  be  discussed  below. 

3.  Interstate  taxation  of  non-resid6nt  bondholders  or  stock- 
holders. The  subject  of  the  taxation  of  corporate  stock  or 
bonds  is  complicated  in  another  way  by  the  question  of  extra- 
territoriality. The  problem  is  this:  Can  a  corporation,  even 
though  its  capital  be  employed  wholly  within  the  state,  be 
taxed  on  its  capital  or  bonded  debt  if  these  are  owned  in  part 
by  residents  of  another  state? 

The  federal  Supreme  Court  has  arrived  at  some  very  remark- 
able conclusions.  So  far  as  bonds  are  concerned,  the  above 
practice  has  been  pronounced  unconstitutional.  In  one  case 
it  has  been  held  that  a  state  tax  on  bonds  issued  by  a  railroad 
company  and  secured  by  a  mortgage  on  a  line  lying  pai-tly 

^  People  ex  ret.  American  Gonstniction  and  Dredging  Co.  vs,  Wemple, 
129  N.  Y.  558  (1892). 

*  People  ex  rel,  Edison  Electric  Light  Co.  va,  Campbell,  139  N.  Y.  543 
(1893). 

» People  ex  rel.  The  Seth  Thomas  Clock  Co.  vs.  Wemple,  133  N.  Y.  323 
(1892). 
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in  another  state  was  void,  because  the  state  was  taxing  to  that 
extent  ** property  and  interests  beyond  her  jurisdiction."^ 
A  later  case  went  further  and  decided  in  general  terms  that 
a  tax  on  corporate  bonds  is  invalid  as  to  non-resident  owners, 
because  the  debts  are  the  property  not  of  the  debtor,  i.e.  the 
corporation,  but  of  the  creditors,  i.e.  the  bondholders.  They 
are  the  obligations,  not  the  property,  of  the  debtors.  But  the 
creditors  cannot  be  taxed  on  their  property  because  they  are 
not  within  the  jurisdiction  of  the  state.^  The  particular  statute 
in  this  case  was  the  Pennsylvania  law  of  1868,  requiring  cor- 
porations to  retain  five  per  cent  on  the  interest  due  on  the 
bonds,  payable  to  non-residents.  The  state  courts  which  had 
hitherto  entertained  a  different  opinion  were  compelled  to 
acquiesce;  and  in  a  later  case,  decided  in  the  same  common- 
wealth, the  state  tax  on  corporate  loans,  i.e.  on  bonded  indebted- 
ness, was  upheld  only  so  far  as  it  applied  to  the  bonds  owned 
by  the  residents,^  being  declared  to  be  a  tax  on  the  bondholder, 
not  on  the  corporation.^  This,  therefore,  is  the  accepted  law 
of  the  land  as  to  bonds. 

Shares  of  stock,  on  the  other  hand,  are  treated  quite  differ- 
ently. It  has  indeed  been  decided  that  a  state  tax  on  divi- 
dends is  unconstitutional  as  to  non-residents  if  the  corporation 
be  required  to  withhold  the  tax  from  the  dividends.^  The 
New  Jersey  courts,  moreover,  have  held  that  a  corporation  is 
not  liable  on  that  part  of  its  stock  owned  by  non-residents.* 
The  United  States  courts,  however,  have  uniformly  maintained 
that  a  state  tax  on  capital  stock,  even  though  the  stock  be 
held  partly  by  non-residents,  is  legitimate  on  the  ground  that 
the  tax  is  laid  on  the  corporation  as  a  whole,  and  not  on  the 
individual  shareholder.^  A  later  case  even  decided  that  a 
state  tax  on  the  shares  of  stockholders,  which  the  company  is 
required  to  pay  irrespective  of  dividends,  is  not  a  tax  on  the 
shareholders  but  on  the  corporation.®    This  is  held  to  be  true 

*  Railroad  Company  vs,  Jackson,  7  Wall.  262. 

2  State  Tax  on  Foroign-hcld  Bonds,  15  Wall.  300. 

*  Commonw(»alth  vs.  Delaware  Division  Canal  Co.,  123  Pa.  694. 

*  Bell's  Gap  R.  R.  Co.  vs.  Commonwealth,  134  U.  S.  232. 

*  Oliver  vs.  Washington  Mills,  11  Allen,  268. 

*  26  X.  J.  181 ;  3  Zabriskie,  506,  517. 

^  D(^laware  Railroad  Tax  Case,  18  Wall.  208. 

«  New  Orleans  vs.  Houston,  119  U.  S.  265.  Cf.  also  196  U.  S.  466,  up- 
holding the  Maryland  tax  on  non-resident  stockholders.  See  Corrv  vs. 
Baltimore,  96  Md.  310. 
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^thstanding  the  fact  that  in  another  case  a  tax  on  dividends 
iterest  paid  by  the  corporation  was  held  to  be  a  tax  on  the 
«ne  of  the  stockholder  or  of  the  creditor,  and  not  on  the 
«ne  of  the  corporation.^ 

he  present  state  of  the  law,  therefore,  is  that  the  entire 
ital  stock  of  a  corporation  may  be  taxed  by  any  common- 
1th,  but  that  only  so  much  of  the  bonds  are  taxable  to  the 
x)ration  as  are  owned  by  residents  of  the  state.  The  mere 
ement  of  this  proposition  makes  it  evident  how  impracti- 
le  would  be  the  otherwise  defensible  system  of  taxing  cor- 
itions  by  a  separate  tax  on  stock  and  an  additional  tax  on 
ds.  The  Pennsylvania  system,  which  at  first  blush  seemed 
)e  an  excellent  solution  of  the  problem,  thus  appears  to  be 
m  of  its  chief  merits,  if  the  present  law  of  the  land  is  sound. 
I  great  majority  of  states,  the  bonds  of  whose  corporations 
owned  mainly  outside  of  the  state  in  large  financial  centres 
New  York  or  Boston,  would  find  such  a  tax  sadly  inad- 
ate.^    Even  in  the  state  of  New  York,  where  for  several 

Jnited  States  vs.  Railroad  Co.,  17  Wall.  332. 

Kn  investigation  by  the  Pennsylvania  Tax  Conference  disclosed  the 

wing  facts  as  to  certain  Pennsylvania  railroads: — 
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years  the  comptroller  clamored  for  a  tax  on  corporate  indebted- 
ness, the  proceeds  would  fall  far  below  the  actual  capacity  of 
the  corporations.  The  decisions  of  the  Supreme  Court  prevent 
double  taxation,  it  is  true,  but  they  do  it  so  effectually  as  also 
to  prevent  just  taxation. 

The  same  difficulty  applies  to  the  taxation  of  bonds  of  for- 
eign corporations  held  in  the  state.  A  recent  case  has  decided 
that  a  state  cannot  impose  upon  a  corporation  chartered  by 
another  state,  when  paying  in  that  other  state  the  interest 
due  upon  bonds  held  by  a  resident  of  the  first  state,  the  duty 
of  deducting  from  the  interest  so  paid  the  amount  assessed  upon 
the  bonds  by  a  tax  law  of  the  first  state.  ^ 

From  the  economic  point  of  view,  these  decisions  are  inde- 
fensible. If  the  tax  on  capital  stock  is  a  tax  on  the  corporation, 
then  the  tax  on  mortgage  bonds  is  equally  a  tax  on  the  corpora- 
tion. Stock  and  bonds  together  represent  the  corporate  prop- 
erty, for  the  value  of  the  stock  is  diminished  by  the  existence  of 
the  bonds.  The  bondholders,  viewed  from  the  economic  stand- 
point, are  no  more  creditors  of  the  corporation  than  are  the 
stockholders.  They  are  co-proprietors,  just  as  mortgagor  and 
mortgagee  are  in  economic  fact  co-owners  of  the  land.  It  is, 
therefore,  difficult  to  see  any  justification  for  taxing  non- 
resident stockholders  while  exempting  non-resident  bondholders. 
The  same  rule  should  be  applied  to  both  classes,  for  their  in- 
terests in  the  prosperity  of  the  corporation  are  in  this  respect 
precisely  the  same.  The  original  Pennsylvania  decision  which 
was  reversed  by  the  federal  Supreme  Court  rested  on  an  earlier 
case  involving  much  the  same  question,  known  as  Maltby's 
Case.  And  with  all  due  deference  to  the  Supreme  Court,  it 
must  be  stoutly  maintained  that  to  the  student  of  political 
economy  the  original  Pennsylvania  decision  seems  sounder 
than  that  rendered  by  the  federal  tribunal.  In  Maltby's  Case 
the  court  uses  the  following  language: — 

"  What  would  the  plaintiff's  [a  non-resident]  loan  be  worth  if  it  were 
not  for  the  franchises  conferred  upon  the  corporation  by  the  common- 
wealth [of  Peimsylvania,  franchises  which  are  maintained  and  pro- 
Some  of  the  results  are  ver>'  absiml:  Railroad  no.  4,  although  having 
$230,000  bonds,  paid  a  tax  of  $1.92.  Road  no.  18,  worth  about  the  same 
amount,  paid  $1,200.  The  last  road  but  one  paid  no  taxes  at  all.  'Hie  road 
half  of  whose  mileage  was  in  the  state  f)aid  nothing  at  all  on  its  $2,900,000 
bonds. 

'  Railroad  Co.  vh.  Pennsylvania,  153  U.  S.  629. 
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tected  by  the  civil  and  military  power  of  the  commonwealth.  .  .  . 
It  is  on  this  ground  that  the  legislature  discriminates  between  corpora- 
tion loans  and  private  debts  as  objects  of  taxation.  .  .  .  The  loans 
and  stocks  of  a  railroad  company  resemble  each  other  in  many  respects. 
Both  are  subscribed  under  the  authority  of  a  special  law,  and  both  are 
so  far  capital  that  they  are  employed  for  the  same  general  purp)ose.  .  .  . 
Although  loans  and  stocks  are  distinguishable  for  many  purposes,  yet 
the  legislature  committed  no  very  great  solecism  in  treating  loans  as 
taxable  property  within  our  jurisdiction.  .  .  .  Corporation  loans, 
though  in  one  sense  mere  debts,  are,  like  moneys  at  interest,  taxable 
as  property.**  * 

This  is  perfectly  sound  econoniics,  although  it  is  not  now  the 
law  of  the  United  States. 

It  is  remarkable  that,  in  several  cases  decided  since  the  leading 
case  of  the  state  tax  on  foreign-held  bonds,  the  Supreme  Court 
has  applied  to  the  relations  between  the  federal  government 
and  foreign  states  a  principle  entirely  different  from  that  which 
it  invoked  in  the  case  of  the  conmionwealths.  It  has  been  held 
that  the  national  tax  imposed  during  the  Civil  War  on  the 
dividends,  coupons  and  profits  of  transportation  companies 
is  an  excise  tax  on  the  business,  and  that  it  is  valid  even  though 
the  dividends  or  interest  are  withheld  from  a  foreign  stock- 
holder or  bondholder.^  Justice  Field  in  a  dissenting  opinion 
showed  the  incongruity  between  these  decisions  and  the  earlier 
ones  as  applied  to  conmionwealth  laws.    He  said: — 

"  If  the  United  States  can  do  this,  why  may  not  the  state  do  the  same 
thing  with  reference  to  the  bonds  issued  by  corporations  created  under 
their  laws?  What  is  sound  law  for  one  sovereignty  ought  to  be  sound 
law  for  another." » 

This  protest,  however,  was  in  vain,  and  the  legal  status  of 
the  problem  continues  to  be  anomalous.  The  federal  govern- 
ment can  impose  a  tax  on  the  total  stock  and  bonds,  or  total 
dividends  and  interest  of  corporations,  irrespective  of  the 
residence  of  the  holders.  The  separate  commonwealths,  on 
the  other  hand,  which  are  treated  like  foreign  countries  in  the 
case  of  corporate  stock  or  dividends,  can  impose  a  tax  on  only 
80  much  of  the  bonds  or  interest  as  are  owned  by,  or  ^\ie  to, 
residents.    This  is  of  course  illogical. 

^  Maltby  vs.  Reading  and  Columbia  Railroad  Co.,  53  Pa.  State,  140. 
« Raibx)ad  Company  vs.  Collector,  100  U.  S.  595  (1879) ;  United  States  vs. 
Erie  Raihx)ad  Co.,  106  U.  S.  327  (1882). 
» 106  U.  S.  336. 
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A  peculiarly  interesting  complication  arises  in  those  com- 
monwealths where  the  law  of  mortgage  has  been  changed  for 
tax  purposes.  One  of  the  chief  grounds  of  the  decision  in  the 
Foreign-held  Bond  Case  was  that  the  railroad  lands  on  which 
the  bonds  and  mortgages  were  issued  lay  in  Pennsfylvania, 
and  that  the  non-resident  bondholder  had  no  property  therein. 
Said  Justice  Field: — 

"  The  property  in  no  sense  belonged  to  the  non-resident  bondholder 
or  to  the  mortgagee  of  the  company.  The  mortgage  transferred  no 
title;  it  created  only  a  lien  upon  the  property.  Though  in  form  a  con- 
veyance, it  was  both  in  law  and  equity  a  mere  security  for  the  debt. 
The  mortgagee  has  no  estate  in  the  land.'' 

It  would  be  interesting,  if  this  were  the  proper  place,  to 
trace  the  law  of  mortgage  through  both  the  Roman  and  the 
English  law,  and  to  show  that  in  each  system  the  mortgagee 
originally  had  both  possession  and  property;  that  in  a  later 
stage  he  had  no  property  in  the  land  but  retained  the  posses- 
sion; until  finally  he  had  neither  property  nor  possession,  but 
simply  a  lien.^  Be  that  as  it  may,  it  is  true  that  Justice  Field 
correctly  represented  the  American  law  on  the  subject.  That 
the  mortgagee  has  no  estate  in  the  land  is  the  Pennsylvania 
law;  ^  and  similar  cases  have  been  decided  in  the  same  way  in 
other  coHMnonwealths.  Thus,  in  an  Iowa  case,  a  corporation 
mortgage  held  by  a  non-resident  was  declared  non-taxable  in 
Iowa  because  "the  mortgagee  has  only  a  chattel  interest.  .  .  . 
The  mortgage  is  personal  property  .  .  .  and  attaches  to  the 
person  of  the  owner." '  So  also  under  the  old  constitution  of 
California,  a  case  of  intermunicipal  taxation  was  decided  in 
the  same  way.  A  judgment  of  record  in  one  coimty  upon  the 
foreclosure  of  a  mortgage  situated  in  that  county,  the  owner 
of  the  judgment  being  the  resident  of  another  coimty,  was  held 
not  taxable  in  the  first  county  because  "the  thing  seeing  by 
the  mortgage  is  intangible  and  has  no  situs  distinct  and  apart 
from  the  residence  of  the  holder.  It  pertains  to  and  follows 
the  person."  ^ 

^  For  the  Roman  law  oifiduciaj  pignvs  and  hypatheca,  see  Hunter,  Roman 
Law,  pp.*  262-276.  For  the  development  of  the  English  law,  see  Digby,  An 
Introduction  to  the  History  of  the  Law  of  Real  Property,  chap,  v.,  §  5  (2). 

2  Rickert  vs.  Madeira,  45  Pa.  State,  463. 

'  Davenport  vs.  The  Mississippi  and  Missouri  Railroad  Co.,  12  Iowa,  539. 

*  People  vs,  Eastman,  25  Cal.  603.  iSee  also  State  of  Nevada  w.  Earl,  I 
Nevada  State,  397;  State  vs,  Ross,  3  Zabriskie,  517. 


THE  TAXATION  OF  CORPORATIONS  291 

It  will  be  seen  that  all  these  cases  turn  upon  the  point  that 
the  mortgage  is  personal  property;  but  in  several  common- 
wealths, as  we  know,^  it  has  been  provided  that  the  interest 
of  the  mortgagee  should  be  considered,  for  purposes  of  taxation 
only,  as  realty.  This  changes  the  whole  situation  and  entirely 
undermines  the  foundation  of  the  decision  in  the  Foreign-held 
Bond  Case.  If  the  interest  of  the  non-resident  bondholder, 
i.e.,  the  mortgagee,  is  no  longer  personalty,  it  does  not  follow 
the  person  of  the  bondholder,  but  may  be  taxed  by  the  common- 
wealth in  which  the  corporation  is  situated.  The  taxation  of 
non-resident  bondholders  must  thus  be  assimilated  in  these 
states  to  that  of  non-resident  stockholders,  and  the  federal 
decision  will  therefore  be  applicable  to  one  part,  but  inapplicable 
to  another  part,  of  the  United  States.  It  may  even  happen 
that  the  corporate  property  covered  by  the  mortgage  is  situated 
in  several  different  states,  so  that  part  of  the  bonds  may  be 
subject  to  one  law,  part  to  another.  The  ensuing  compUcations 
may  be  easily  imagined.  It  would  be  far  better  for  the  Supreme 
Court  to  abandon  the  whole  contention  and  on  purely  economic 
grounds  to  reverse  its  decision.  In  assessing  a  tax  on  capital 
stock  or  bonded  debt,  it  should  be  entirely  immaterial  whether 
or  not  some  of  the  stockholders  or  bondholders  live  without 
the  state.  The  residence  of  the  security  holder  should  have 
nothing  to  do  with  the  taxation  of  the  corporation. 

If  the  tax  is  imposed  not  on  the  corporation  but  on  the  share- 
holders, non-resident  stockholders  would  naturally  escape, 
because  outside  the  tax  jurisdiction.  In  some  cases,  however, 
it  is  provided  that  corporations  must  then  pay  taxes  for  the 
non-resident  stockholders.^ 

From  one  point  of  view  there  is  indeed  some  force  in  the 
contention  that  the  residence  of  the  security  holder  should 
be  considered.  It  may  often  occur  that  the  stock  and  bonds 
of  a  corporation  lying  within  one  state  may  be  owned  by  res- 
idents of  another  state.  If  the  whole  fortune  of  these  individuals 
is  invested  in  such  securities,  the  second  state  would  get  no 
revenue  at  all  if  it  exempted  securities  of  taxed  corporations. 
Yet  the  individuals  certainly  owe  some  duty  to  the  state  of 
their  residence;  their  economic  allegiance,  so  to  speak,  is  partly 
due  to  the  state  where  they  live.    On  the  other  hand,  it  is  equally 

*  Supra,  p.  104. 

«  Md.  Rev.  Code,  part  viii.,  art.  xi.,  §  87;  N.  J.  Rev.,  1877,  p.  1199  (as  to 
banks);  Ore.  Gen.  Laws,  1872,  chap.  57,  art.  1,  §  6. 
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clear  that  the  corporation  owes  a  decided  duty  to  the  state 
where  it  is  situated  and  whjere  its  earnings  are  secured.  How  is 
this  conflict  to  be  avoided? 

The  most  desirable  solution  of  the  difficulty,  as  we  have 
already  intimated,  would  seem  to  be  the  division  of  the  tax 
between  the  state  of  the  corporation  and  that  of  the  security' 
holder.  Each  party  possesses  taxable  faculty  or  ability  within 
the  borders  of  the  respective  states — the  corporation  where 
it  earns  its  money,  the  security  holder  where  he  resides  and 
enjoys  the  benefit  of  government.  For  each  state  to  levy  the 
entire  tax  would  be  double  taxation;  hence,  if  one  party  is 
taxed,  the  other  should  be  exempt.  In  order  to  obviate  the 
complete  loss  of  revenue  to  the  one  state,  and  to  satisfy  the 
conflicting  claims,  the  principle  of  economic  allegiance  must  be 
invoked,  and  each  state  must  be  permitted  to  tax  that  portion 
of  the  economic  faculty  that  properly  falls  within  this  category. 
This  of  course  must  be  arranged  by  interstate  agreement.  The 
plan  has  not  yet  been  tried  in  any  American  state,  because  no 
serious  attempt  has  yet  been  made  to  grapple  with  the  dif- 
ficulties; yet  no  final  escape  from  the  complexities  of  double 
taxation  can  be  attained  until  some  such  method  is  adopted. 
But  even  though  the  proceeds  ought  to  be  so  divided,  the  tax 
ought  to  be  levied  as  a  whole,  entirely  irrespective  of  the  res- 
idence of  the  security  holder.  This  part  of  the  problem  may  be 
solved  according  to  the  system  proposed  by  the  Tax  Conference 
of  Pennsylvania  and  practised  in  some  other  states,  like  Illinois, 
Indiana  and  Connecticut;  namely,  by  assessing  the  corporation 
on  a  valuation  equal  to  the  market  value  of  the  whole  capital 
stock  plus  the  entire  bonded  debt,  with  a  provision  that  only 
so  much  of  the  capital  shall  be  assessed  as  is  economically  within 
the  state. 

4.  Interstate  taxation  of  receipts  or  income.  This  phase  of 
interstate  double  taxation  presents  far  less  diflBculty.  In  re- 
gard to  gross  receipts  the  measure  of  faculty  is  very  simple, 
viz,,  the  gross  receipts  from  business  done  within  the  state. 
In  the  case  of  insurance  companies  this  is  fast  becoming  the 
general  rule  in  this  (country.  When  the  returns  do  not  show 
the  precise  amount  of  the  gross  receipts,  the  laws  often  provide, 
especially  in  the  ease  of  transportation  companies,  that  the 
** gross  earnings  within  the  state*'  should  be  deemed  to  be  that 
proportion  of  the  entire  gross  earnings  which  the  mileage  within 
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the  state  bears  to  the  total  mileage.  This  is  the  definition  in 
Maine  and  many  other  states,  and  it  has  generally  been  upheld.^ 
Under  this  definition  the  question  has  sometimes  arisen  whether 
the  word  mileage  is  to  be  interpreted  to  mean  miles  of  track 
or  miles  of  line.  The  former  is,  obviously,  the  correct  economic 
basis,  for  the  more  double  tracks,  sidings  and  spurs,  the  denser 
usually  is  the  traffic.  In  Wisconsin  mileage  has  been  held  to 
include  side  tracks.^  The  mileage  principle  has  also  been  ap- 
plied to  street  railway  companies,  in  the  assessment  of  lines 
within  and  without  the  city  limits.^  An  interesting  variation 
is  found  in  the  Virginia  law  imposing  the  gross  receipts  tax  on 
railroads  which  adds  a  proviso  making  an  allowance  "for  a 
reasonable  sum  because  of  any  excess  of  value  of  the  terminal 
facilities  or  other  similar  advantages  situated  in  other  states  over 
similar  facilities  or  advantages  situated  in  this  state." 

Another  definition  of  "gross  earnings  within  the  state" 
which  obviates  this  whole  question  of  double  tracks,  allowances, 
etc.,  has  been  adopted  by  Minnesota  and  more  recently  by 
California.  Thus  to  quote  the  California  law  "gross  receipts 
within  the  state  shall  be  deemed  to  be  all  receipts  on  business 
beginning  and  ending  within  this  state,  and  the  proportion 
based  upon  the  proportion  of  the  mileage  within  this  state  to  the 
entire  mileage  over  which  such  business  is  done,  of  receipts 
on  all  business  passing  through,  into  or  out  of  the  state."  Mile- 
age in  this  case  means  simply  the  distance  a  given  shipment 
is  hauled.  If  we  compare  the  so-called  Maine  system  with  the 
so-called  Minnesota  system  it  may  be  said  that  while  the 
former  is  really  the  simpler,  the  latter  is  on  the  whole  more 
equitable  in  that  it  does  not  attempt  to  get  any  taxes  or  traffic 
beyond  its  own  limits.*  As  to  other  than  transportation  cor- 
porations the  gross  earnings  tax  can  be  easily  arranged  so  as 
to  obviate  double  taxation. 

If  in  lieu  of  the  gross  earnings  tax  a  tax  on  net  receipts  or 
income  be  imposed,  how  does  the  matter  stand  then?  Strictly 
speaking,  only  so  much  of  the  income  as  is  earned  within  the 
state  should  be  assessed;  but  since  it  is  exceedingly  difficult 
to  apportion  the  expenses  of  a  large  corporation  among  all  its 

1 18  Wall.  208,  231.  C/.  92  U.  S.  608;  125  U.  S.  530;  45  Md.  384;  141 
U.  S.  18;  55  Fed.  Rep.  206. 

«  64  Wis.  130. 

»  74  Md.  405. 

*  Cf.  for  a  discussion  of  the  two  methods  Report  of  the  Calif omia  Commit 
tion  on  Revenue  and  Taxation,  1906,  pp.  171-174. 
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branches  in  different  commonwealths,  it  would  seem  preferable 
to  adopt  some  approximate  standard  by  which  the  net  receipts 
could  be  measured.  As  the  most  practicable  and  easily  ascer- 
tained measure  is  gross  receipts,  the  most  approved  method 
of  taxing  corporate  income  would  be  to  assess  that  proportion 
of  the  total  net  income  which  the  gross  receipts  within  the 
state  bear  to  the  entire  gross  receipts.  Such  a  system  would 
present  no  difficulties,  and  would  preclude  all  chance  of  double 
taxation  of  this  kind. 

We  have  thus  far  considered  only  the  question  of  complica- 
tions arising  from  international  or  interstate  taxation.  Of 
minor  consequence,  but  still  of  sufficient  importance  to  deser\'e 
mention,  are  the  pioblems  of  intermunicipal  double  taxation. 
These  are  of  minor  consequence  because,  in  the  United  States 
at  least,  there  are,  with  the  exception  of  street  car  lines,  few 
instances  of  local  taxes  on  the  receipts  of  corporations  which 
do  any  business  without  the  limits  of  the  local  divisions.  On 
the  other  hand,  we  find  local  taxes  on  the  total  property  and 
on  the  capital  stock  of  corporations  which  have  more  than  a 
purely  local  significance.  The  rules  should  be  the  same  as  those 
applied  above  to  cases  of  interstate  taxation.  But  so  long  as 
very  few  of  the  conmionwealths  accept  these  principles,  it 
will  scarcely  surprise  us  to  find  that  the  local  divisions  al- 
most completely  ignore  them.  Thus  in  New  York  City,  the 
home  of  many  huge  corporations  of  national  importance,  it  is 
the  common  practice  to  assess  for  local  purposes  the  entire 
capital  stock  of  a  domestic  corporation,  irrespective  of  the 
question  whether  a  portion  of  its  stock  may  not  be  employed  or 
owned,  outside  of  the  confines  of  the  city.  This  is  manifestly  a 
crude  practice,  the  injustice  of  which  can  be  removed  by  pur- 
suing the  plan  here  laid  down — i.  e.  by  taxing  corporations  for 
local  purposes  only  on  their  real  estate.  Ultimately,  perhaps, 
if  the  local  needs  become  more  pressing,  a  proportionate  share 
of  the  proceeds  of  the  commonwealth  corporation  taxes  may  be 
distributed  among  the  local  divisions.  In  this  way  no  possible 
complications  could  arise  from  intermunicipal  double  taxation. 

What  can  we  learn  from  Europe  on  this  whole  subject  of 
interstate  or  intermunicipal  double  taxation?  The  only  countries 
in  which  such  interstate  complications  can  arise  are  the  federal 
states  of  Germany,  Austria-Hungarj''  and  Switzerland.  In 
two  of  these  an  attempt  has  been  made  to  regulate  the  matter. 
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In  Switzerland  the  constitution  of  1874  imposes  on  the 
federal  legislature  the  obligation  of  preventing  double  taxation, 
without  attempting,  however,  to  analyze  or  to  point  out  the 
various  forms  of  double  taxation.^  While  several  decisions 
of  the  Swiss  courts  have  definitely  settled  some  of  the  simpler 
problems  of  duplicate  taxation,  the  more  subtle  questions 
that  interest  us  under  this  fourth  heading  have  not  yet  been 
adjudicated  to  any  extent.  Beyond  the  principle  that  corpora- 
tions, like  natural  persons,  are  taxable  on  their  income  and  on 
their  property  by  the  canton  where  their  chief  office  or  establish- 
ment is  situated,  or  where  their  "business  is  conducted,  no 
successful  attempt  has  as  yet  been  made  by  the  federal  legis- 
lature or  courts  to  solve  the  problems  here  discussed.^  A  few 
of  the  cantons,  however,  have  recently  embodied  in  statutes 
the  principle  that  only  so  much  of  the  capital  or  income  as  is 
employed  or  received  within  the  commonwealth  should  be 
taxable.  Such,  for  instance,  is  now  the  law  in  Vaud,  Ticino 
and  Baselstadt.^  In  Bern  the  same  principle  is  applied  to 
intermunicipal  taxation.^     In  Uri  the  taxable  property  and 

*  Art.  46:  "Die  Bundcsgesetzgebung  wini  .  .  .  gogcn  Doppelbcsteucrung 
die  erforderlichen  Bestimmungen  treffen."  A  translation  of  the  Swiss  consti- 
tution has  been  published  as  no.  18  of  the  Old  South  Leaflets^  Boston,  1890. 

'ZUrcher,  Kritische  Darstellung  der  bundesrechllichen  Praxis  hetreffend 
das  Verhol  der  Doppelbesteuerung  (Basel,  1882),  pp.  88-93;  Schreiber  [same 
title],  p.  259.  Cf.  also,  in  general,  Spciser,  Das  Verbot  der  Doppelbesteuc- 
rung  (Basel,  1886) ;  and  the  chapters  on  double  taxation  in  W.  (jerloff,  Die 
KanioncUe  Besteuerung  der  Aktiengesellschaflen  in  der  Schweiz^  Bern,  1906. 

'  In  Vaud,  all  individuals  as  well  as  private  corporations  or  societies, 
"sent  soumis  d  I'impdt  pour  tout  le  capital  mobilior  afTect6  au  service  de 
leur  activity  dans  le  canton."  Loi  d*imp6t  sur  la  fortune  mobili^re  et  sur  la 
fortune  immobili^re,  du  21  adut,  1886,  chap,  iii.,  art.  12.  Printed  in  Schanz, 
Die  Steuem  der  SchweiZj  v.,  p.  387;  cf.  also,  iv.,  p.  128. — In  Ticino,  "le 
peraone,  le  ditte  commerciali,  le  societd  o  gli  enti  morali  in  genere,  che,  non 
avendo  il  loro  domicilio  o  la  loro  sede  nel  Cantone,  vi  tegono  stabilimento, 
succursale,  agenzia,  rappresentanza,  o  vi  esercitano  un'  industria,  oppure  vi 
poeeggono  beni  o  rendite  .  .  .  sono  tenuti  al  pagamento  doll'  impost  a,  in 
ragione  della  soetanza  e  della  rendita  che  hanno  nel  Cantone."  I^egge  sull' 
imposta  cantonale  (April  28,  1890),  art.  14.  In  Schanz,  v.,  p.  462. — In 
Baselstadt,  "bei  Gesellschaften  welche  neben  der  Nicnlerlassung  im  Kanton 
auch  eine  solche  ausserhalb  des  Kantbns  besitzen,  tritt  cine  dem  Umfange 
der  ausswilrtigen  Niederlassung  entsprechende  Minderung  d(»s  Steucrbe- 
trags  ein."  Gesetz  betreflfend  die  Besteuerung  dor  anonymen  Erwerbs- 
gesellschaften,  vom  14  Oktobor,  1889,  §  4.    In  Schanz,  v.,  p.  50. 

*  **  Bei  Untemehmungen,  die  in  vorschiedenen  Gemeinden  ihr  Gewerbe 
austtben,  ist  die  Steuer  nach  Vorhaltniss  der  Ausdehnung  des  Geschafts  an 
diese  Gemeinden  zu  entrichten."  Gesetz  tlbor  das  Steuerwesen  in  den 
Gemeinden,  vom  2  Sept.,  1867,  §  7.    In  Schanz,  v.,  p.  88. 
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profits  are  calculated  in  proportion  to  relative  mileage.^  In 
Neuch&tel  foreign  corporations  are  taxable  only  for  the  profits 
earned  within  the  commonwealth.^  In  Appenzell  it  is  provided 
that  corporations  should  pay  the  income  tax  in  the  place  where 
the  business  is  carried  on,  but  in  such  a  manner  as  to  avoid 
double  taxation.^  The  law  of  Ticino  is  especially  interesting 
for  the  further  reason  that  it  also  imposes  a  tax  on  all  corporate 
loans,  but  allows  the  corporation  to  deduct  the  tax  only  from 
the  interest  on  the  bonds  owned  within  the  canton.^  Foreign- 
held  bonds  thus  escape  taxation  in  the  hands  of  the  individual 
holder  except  by  the  state  of  the  owner's  residence. 

In  Germany,  the  conditions  are  much  the  same.  In  1870, 
an  imperial  law  was  enacted  which  forbade  in  express  terms 
double  taxation  arising  from  interstate  complications.  This 
law  provided  that  individuals  should  be  taxed  by  the  state  of 
their  domicile,  and  that  real  crtate  should  be  taxable  by  the 
state  of  its  location.  The  only  clause  affecting  corporations 
prescribed  that  the  occupation  as  well  as  the  income  from  the 
business  could  be  taxed  only  by  the  state  where  the  business 
was  carried  on.^  The  conmiission  which  drafted  the  law, 
however,  evaded  the  main  question  by  asserting  that  the 
exact  proportion  of  the  corporate  business  or  income  taxed 
by  any  one  state  must  depend  on  "the  particular  form  of  the 
actual  conditions."  ^  This  has  settled  nothing,  and  the  matter 
remains,  as  before,  a  subject  for  the  separate  states  to  regulate. 

^  Uri,  Steuergesetz  vom  10  Mai,  1886,  art.  13.     In  Schanz,  v.,  p.  376. 

* "  Les  80ci6t6s  anonymes  .  .  .  sont  soumiscs  au  m^me  iinp6t  piour  lea 
ressources  que  lour  procurent  les  affaires  faites  dans  le  pays."  Loi  8ur 
rimp6t  direct  du  18  octobre,  1878,  art.  6,  §  3.    In  Schanz,  v.,  p.  219. 

*  "Immerhin  unter  Vermeidung  von  Doppelbesteuerung."  Vollziehungs- 
verordnung  liber  die  AusfUhrung  von  Art.  16  der  Verfassung  betreffend  das 
Stcuerwescn  (April  5, 1880),  art.  6.    In  Schanz,  v.,  p.  20. 

*  The  corporations  "sono  tcnuti  al  pagamento  dell*  impost  a  .  .  .  suU' 
importo  complessivo  delle  obbligazioni  al  portatore  da  loro  emesse."  But 
the  law  contains  this  further  provision:  **Non  saranno  colpiti  dalF  impost  a 
i  capitali  [including  the  bonds]  di  cui  .  .  .  ove  il  contribuentc  dimostri  che 
ci6  costituirebbe  una  doppia  imposta."  .  .  .  Arts.  15  and  3,  §  3  of  the  law  of ' 
1890.    In  Schanz,  v.,  pp.  460,  462;  c/.  iv.,  p.  282. 

*  Rcichsgestz  wegen  Boseitigung  der  Doppelbestcuerung;  vom  13  Mai, 
1870,  §  3.  Reprinted  in  Meitzen,  Die  Vorschriften  uber  die  Klassen-  und 
klaasifizierte  Einkovimensteuer  in  Preussen^  no.  6. 

•^  **Dass  die  Ent^scheidung  immer  von  der  besonderen  Gestaltung  dor 
tatsachlichen  Verhaltnisse  abhangen  werde."  Cf.  Clause,  "Das  Reichs- 
gesetz  wegen  Beseitigung  der  Doppelbestcuerung,"  in  Schanz's  Finanz- 
ArchiVj  v.,  pp.  138-197,  especially  p.  179. 
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Several  of  the  German  commonwealths  have  now  adjusted 
the  difficulties  in  very  much  the  same  way  that  has  been  adopted 
or  proposed  in  various  American  states.  Thus  the  Baden  law 
provided  that  only  so  much  of  the  corporate  income  shall  be 
assessed  as  is  proportional  to  the  amount  of  capital  employed 
within  the  state.  ^  So  the  earlier  Prussian  law  provided  that 
the  taxable  net  income  of  railroads  which  lie  partly  in  other 
states  should  be  estimated  by  the  proportion  of  gross  receipts 
within  the  state,  and  that  this  again  should  be  calculated 
according  to  mileage.^  The  Prussian  local  law  tax  of  1885 
measures  the  proportion  of  corporate  income  or  net  profits 
due  to  each  tax  district  by  the  share  of  gross  receipts  in  the 
case  of  banks  and  insurance  companies,  and  by  the  share  of 
expenses  for  salaries  and  wages  in  the  case  of  transportation 
companies.^  The  income-tax  law  of  1891  states  that  only 
that  part  of  the  net  receipts  actually  earned  in  Prussia  shall 
be  taxable.^ 

The  tendency  therefore  seems  to  be  the  same  in  all  countries. 
Whether  the  tax  be  imposed  on  property  or  on  income,  the 
law  should  be  applicable  to  both  domestic  and  foreign  corpora- 
tions; and  while  no  deduction  should  be  made  for  non-resident 
holders  of  stock  or  bonds,  only  so  much  of  the  property  or 
income  should  be  assessed  as  is  employed  or  received  within 
the  state.  Since  an  exact  standard  is  unattainable,  it  is  advisable 
to  use  the  approximate  test  of  relative  mileage  in  the  case  of 
transportation  companies  and  of  relative  gross  receipts  in  the 
case  of  other  corporations. 

V.  Taxation  of  the  Corporation  and  of  the  Security  Holder 

We  come  finally  to  the  fifth  and  most  important  division 
in  the  subject  of  duplicate  taxation — the  taxation  of  the  cor- 
poration and  of  the  shareholder  or  bondholder.  The  question 
is:  If  we  tax  the  corporation,  shall  we  also  tax  the  individual 
who  owns  the  stock  or  bonds  of  the  corporation?  Is  this  double 
taxation?    Is  it  unjust? 

*  Badisches  Einkommensteuergesetz  von  20  Juni,  1884,  art.  5,  lit.  B.  In 
Finam-ArchiVy  iii.,  p.  368. 

*  Law  of  March  16,  1867,  §  9.  For  the  judicial  decisions  and  rescripts  on 
this  point,  sec  Clauss,  op.  cit.j  p.  181. 

*  Communalstcuemothgesetz  von  27  Juli,  1885,  §  7.  Printed  in  Finam- 
ArchiVj  iii.,  pp.  174-193,  together  with  an  explanatory  article  by  Secretary 
Herrfurth. 

*  Einkommensteuergesetz  von  24  Juni,  1891,  §  16. 
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Let  us  first  discuss  the  actual  practice  both  here  and  abroad. 
In  the  United  States  the  legal  conditions  are  absolutely  lack- 
ing in  uniformity.  In  some  states  the  tax  on  the  corporation 
is  declared  to  be  a  tax  on  the  shares,  which  are  accordingly 
exempted  from  assessment.  Thus  in  California,  the  statute 
declares  that  "shares  of  stock  possess  no  intrinsic  value  over 
and  above  the  actual  value  of  the  property  of  the  corporation 
for  which  they  stand/'  and  that  to  t^x  both  corporation  and 
shareholder  is  double  taxation.^  In  Arizona,  we  find  exactly 
similar  language  used.^  In  most  of  the  other  commonwealths, 
also,  shares  of  stock  in  the  hands  of  individuals  are  exempt 
when  the  corporation  itself  is  taxed,  although  the  reason  of  the 
rule  is  not  always  expressly  stated  as  in  the  cases  just  cited. 

On  the  other  hand,  the  statutes  in  North  Carolina,  Wyoming 
and  Iowa  (except  for  manufacturing  corporations)  and  the 
judicial  decisions  in  Illinois,  Iowa,  Louisiana,  Maine  and  Mary- 
land are  to  the  contrary  effect.^  This  was  formerly  true  also  in 
Indiana,  Pennsylvania  and  Tennessee.^  In  some  of  these 
cases  it  has  been  held  that  "the  tangible  property  of  a  corpora- 
tion and  the  shares  of  stock  are  separate  and  distinct  kinds 
of  property  under  different  ownership;  the  first  being  the 
property  of  the  corporation  and  the  last  the  property  of  the 
individual  stockholder."  Taxation  of  both  corporation  and 
shares  of  stock  is  hence  pronounced  neither  duplicate  nor  un- 
just taxation,  even  though  the  shares  of  stock  have  no  value 
save  that  which  they  derive  from  the  corporate  property  and 
franchise.^  In  other  cases  again,  it  has  been  held  that  even 
though  the  taxes  amount  to  double  taxation,  they  are  not  un- 
constitutional.    This,  however,  is  true  only  in  those  states 

» Cal.  Code,  §  3608,  new  sec.  March  7,  1881;  rf.  Burke  vs.  Badlam,  57 
Cal.  594;  21  Fed.  Rep.  539;  22  Fed.  Rep.  602. 

« Ariz.  Code,  §  2633. 

*  Porter  vs.  Railroad  Co.,  76  III.  561 ;  Danville  Banking  Co.  vs.  Parks,  88 
III.  170;  Cook  vs.  Buriington,  59  la.  251;  New  Orleans  vs.  Canal  Co.,  32  La. 
Ann.  51 ;  Cumbcriand  Marine  Railroad  vs.  Portland,  37  Me.  444.  Wilkens 
vs.  Baltimore,  103  Md.  293,  and  Baltimore  vs.  Alleghany  Co.,  99  Md.  1. 

U5  Ind.  150;  49  Pa.  State,  526;  66  Pa.  State,  77;  47  Pa.  State,  106.  But  it 
has  been  recently  held  in  Pennsylvania  that  double  taxation  will  not  be  sup- 
ported except  by  expn»8  enactment.  156  Pa.  State,  488;  151  Pa.  State,  265 
and  276;  139  Pa.  State,  612. 

^  So  also  in  Switzerland  this  simultaneous  taxation  has  been  upheld  on 
the  strictly  juristic  ground  that  the  corporation  and  the  shareholder  are  dis- 
tinct jjersona.  See  Spciser,  Das  Verhoi  der  Do-ppeUycsteuerung^  and  Roguin, 
La  Rbglc  dc  Droit  (Lausanne,  1889),  141  and  passim. 
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which  admit  double  taxation,  as  Pennsylvania  formerly  did, 
even  though  it  be  confessedly  unequal. 

Other  commonwealths,  again,  take  a  less  logical  middle 
ground.  In  the  case  of  certain  corporations  they  do  not  permit 
taxation  of  both  shares  and  corporation;  in  the  case  of  other 
corporations  they  do  not  object  to  this  simultaneous  taxation. 
In  the  case  of  national  banks,  as  we  know,  the  taxation  of  the 
corporation  itself  is  made  impossible  by  federal  law.  Most 
of  the  states,  therefore,  tax  only  the  individual  shares,  although 
they  collect  the  tax  through  the  corporation.^  In  many  cases 
this  system  has  been  extended  to  other  banks  besides  national 
banks.  A  few  commonwealths  (Delaware,  Georgia,  Kansas 
and  North  Carolina)  pursue  this  method  with  regard  to  all 
corporate  shares  in  general,  and  collect  the  tax  from  the  cor- 
poration.^ In  a  few  others,  including  Iowa,  Kentucky  and 
Vermont,  the  prohibition  of  simultaneous  taxation  of  both 
shareholder  and  corporation  applies  only  to  definite  classes 
of  corporations.'  In  Ohio  it  is  true  only  of  domestic  corpora- 
tions. In  Massachusetts  domestic  corporations  are  taxed  and 
the  individual  shareholders  are  exempt  as  regards  all  dues 
except  those  for  school-district  and  parish  purposes.^ 

The  decisions  of  the  United  States  Supreme  Court  are  some- 
what conflicting.  The  earlier  cases  seem  to  uphold  simultaneous 
taxation  of  corporation  and  of  shareholder.  In  a  late  case, 
however,  the  court  asserts  that  double  taxation  is  never  to  be 
presumed;  and  that,  although  the  commonwealths  have  an 
undoubted  right  to  levy  such  taxes,  in  the  absence  of  a  special 
statutory  provision  the  presumption  is  against  such  an  im- 
position.^ On  this  point,  accordingly,  we  find  contradiction 
of  theory. 

In  a  cognate  matter  there  is  a  still  greater  diversity  of  practice. 

*  See  supra,  p.  165. 

*  Del.  Laws,  13,  chap.  393;  Ga.  Code,  sec.  815;  Kan.  Comp.  Laws,  chap. 
107,  sec.  6;  X.  C.  Machinery  Act  of  March  11,  1889,  sec.  A  6. 

*  In  Iowa  the  prohibition  applies  only  to  manufacturing  companies,  Acts 
18th  Gen.  Assembly,  chap.  57,  §§  1,  2;  in  Kentucky  to  turnpike,  gas,  tele- 
gr&ph,  telephone,  express,  street-railway  and  toll-bridge  companies,  Rev- 
enue Law  of  1886,  chap.  1223,  art.  iv.,  §  8;  in  Vermont  to  railroads,  Rev. 
Laws,  sec.  270. 

*  Mass.  Pub.  Stat.,  chap,  xi.,  sec.  4. 

*  Tennessee  vs.  Whitworth,  117  U.  S.  136,  137;  also.  New  Orleans  vs. 
Houston,  119  U.  S.  265.  For  the  earlier  cases,  see  Van  Allen  vs.  Assessors, 
:^  Wall.  573;  The  Delaware  Railroad  Tax  Case,  18  Wall.  230;  Farrington 
w.  Tenneasee,  95  U.  S.  686;  Sturges  vs.  Carter,  114  U.  S.  511. 
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Some  commonwealths,  as  we  have  just  seen,  tax  the  stock- 
holders on  the  full  value  of  their  shares,  irrespective  of  the 
question  whether  the  corporation  has  been  taxed  or  not.  In 
other  states,  however,  only  a  portion  of  the  value  of  the  shares 
is  taxable.  Thus  in  Louisiana,  Minnesota  and  Nebraska,  in 
the  assessment  of  shares  of  stock  to  the  holders,  a  proportionate 
part  of  the  value  of  the  real  and  personal  corporate  property 
taxed  within  the  state  is  deducted  from  each  share.  ^  In  New 
Hampshire  and  Tennessee,^  as  formerly  in  New  York  in  the 
case  of  banks,^  a  proportionate  part  of  the  real  estate  actually 
taxed  is  deducted  from  each  share.  In  Rhode  Island,  a  propor- 
tionate part  of  the  real  estate  and  machinery  is  deducted.^ 
In  Maine,  a  proportionate  part  of  the  machinery,  goods  manu- 
factured or  immanufactured,  and  real  estate  locally  taxable  is 
deducted.^  Finally,  in  New  York,  the  statute  (which  appUes, 
however,  only  to  state  and  national  banks)  provides  for  the 
deduction  of  the  assessed  value  of  the  real  estate.  In  all  these 
cases  only  the  property  actually  taxable  Avithin  the  state  is 
deducted.  In  Vermont,  on  the  other  hand,  in  the  case  of  manu- 
facturing companies  the  value  of  the  corporate  realty  and 
personalty,  and  in  the  case  of  all  other  corporations  the  value 
of  the  realty,  is  deducted  whether  the  property  be  located  or 
taxable  within  or  without  the  commonwealth.*  And  in  the 
revised  franchise  tax  on  business  corporations  in  Massachusetts 
the  value  of  the  taxable  property  both  within  and  without 
the  state  is  deducted.^ 

A  somewhat  analogous  question  is  that  of  the  taxation  of 
the  shares  of  foreign  corporations  in  the  hands  of  individual 
residents.  All  those  states  which,  as  we  have  seen,  declare 
it  to  be  justifiable  to  tax  both  corporation  and  shareholder, 
of  course  do  not  hesitate  to  tax  the  shares  held  by  residents, 

*  La.  Acts  of  1888,  no.  85,  sec.  27;  Minn.  Gen.  Stat.,  chap,  xi.;  Neb.  Act 
of  March  1,  1879,  sec.  32. 

« N.  H.  Gen.  Stat.,  chaps.  53-55;  Tenn.  La^'s,  1868-69,  chap.  9,  sec.  9. 

»  N.  Y.  Laws  of  1866,  chap.  761 ;  Laws  of  1882,  chap.  409,  §  312.  Cf.  Peo- 
ple vs.  Commissioners  of  Taxes,  69  N.  Y.  91.  These  New  York  laws  were 
repealed  when  the  special  1%  bank  tax  was  imposed  in  1901.  Cf.  supra, 
p.  157. 

*  R.  I.  Pub.  Stat.,  chap.  43,  sec.  12. 
^  Me.  Rev.  Stat.,  tit.  i.,  sec.  14,  §  3. 

*  Vt.  Rev.  Laws,  tit.  9,  chap.  22,  sec.  288.  Cf.  on  this  point,  Moore,  "Cor- 
porate Taxation,"  in  Anierican  Law  Renew  for  1884,  p.  771.  Moore's  state- 
ments an*  not  entirely  accurate. 

'  Cf.  supra,  p.  205. 
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even  though  the  foreign  corporation  itself  be  taxed.  There  is 
here,  therefore,  no  discrimination  between  domestic  and  foreign 
corporations.  The  other  states  which  declare  the  simultaneous 
taxation  of  corporation  and  shareholder  to  be  duplicate  taxation, 
may  be  divided  into  two  classes.  Some  of  them  exempt  the 
shares  held  by  residents  in  foreign  corporations,  but  only  when, 
the  foreign  corporations  themselves  are  actually  taxed  by  the 
state  of  their  residence.  This  is  the  rule  in  almost  all  of  New 
England  and  in  a  few  other  states,  like  California,  Louisiana 
and  New  Jersey.^  New  York  goes  still  further,  and  always 
presumes  that  the  foreign  corporation  has  been  taxed  by  the 
state  of  its  residence.^  In  actual  practice  the  custom  is  very 
much  the  same  in  the  other  states  mentioned. 

Some  states,  however,  like  Massachusetts,  make  a  distinc- 
tion between  foreign  and  domestic  corporations,  exempting 
the  shareholders  of  domestic  corporations  (or  taxing  them  only 
through  a  simple  tax  on  the  corporation  itself),  but  assessing 
the  shareholders  of  foreign  corporations  on  their  shares.  This 
practice  has  given  to  considerable  controversy;^  but  from  the 
standpoint  of  justice  in  taxation  it  can  be  defended  only  to  a 
very  limited  extent.  According  to  the  principle  of  relative 
economic  interests,  the  shareholder  of  a  foreign  corporation 
is  indeed  under  a  certain  obligation  to  support  the  state  of 
bis  residence.  The  proper  way  to  satisfy  the  conflicting  claims 
is,  however,  to  have  the  foreign  state,  which  taxes  the  corpora- 
tion, divide  the  tax  according  to  some  agreement  with  the  state 
where  the  stockholder  resides.  To  tax  the  shareholder  when 
the  foreign  state  already  taxes  the  corporation  seems  inadmis- 
sible; while  entirely  to  exempt  the  shareholder  is  unfair  to  the 
state  of  his  residence.  Some  modus  vivendi  ought  to  be  arranged ; 
but  so  long  as  it  does  not  exist,  the  New  York  rule  should  be 
followed. 

*  N.  H.  Gen.  Laws  1878,  chap.  53,  sec.  6;  Vt.  Rev.  Stat.,  tit.  ix.,  chap.  12, 
sec.  270;  R.  I.  Pub.  Stat.,  chap.  42,  sec.  10;  N.  J.  Revis.  1877,  p.  115;  sec.  64. 
C/.  Smith  V8,  Ramsey,  25  Vroom,  546  (1893);  Lockwood  vs.  Weston,  61  Ct. 
211  (1891);  City  of  San  Francisco  v.  Mackey,  22  Fed.  Rep.  602. 

»C/.  Hoyt  vs.  CJommissionera,  23  N.  Y.  224  (1861). 

*  This  has  been  the  law  since  1836.  But  up  to  1866  taxes  paid  on  Massa- 
chusetts real  estate  and  machinery  by  the  foreign  corporation  were  deducted 
from  the  tax  on  the  shareholder.  Mass.  Rev.  of  1836,  chap.  7,  sees.  2,  4; 
Dwight  vs.  Boston,  12  Allen,  316.  Cf.  Crocker,  The  Injustice  and  Inexpe- 
dienof  of  Double  Taxation^  1892;  R.  H.  Dana,  Double  Taxation  Unjust 
and  Inexpedient^  1892.  The  rule  is  the  same  in  Md.  See  Code  of  Public 
General  Laws  (1904),  art.  81,  sec.  156. 
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Such  is  the  situation  in  regard  to  shares  of  stock.  The 
same  question  can,  of  course,  arise  in  reference  to  mortgage 
bonds.  As  regards  the  simultaneous  taxation  of  corporate 
property  and  the  individual  bondholder,  the  disagreement 
is  less  profound  only  because  corporate  loans  are,  as  we  know, 
rarely  taxed.  In  the  one  conmionwealth,  Connecticut,  where 
certain  corporations  pay  what  has  been  pronounced  a  property 
tax  on  the  value  of  their  stocks  and  bonds,  it  has  been  held  not 
to  be  double  taxation  to  assess  the  individual  bondholder  as 
well  as  the  corporation.^  Yet  Pennsylvania  comes  to  the  op- 
posite conclusion,  so  far  as  the  bonds  in  this  conmionwealth 
are  taxable  only  to  the  corporation  and  not  to  the  individual 
bondholder;  ^  for  in  these  states  neither  stockholder  nor  bond- 
holder is  Hable.  The  federal  Supreme  Court  virtually  accepts 
the  same  principle  in  deciding  that  a  tax  on  the  bonds  is  a  tax 
on  the  bondholder,^  the  corporation  being  used  merely  as  a 
convenient  means  of  collecting  the  tax.  It  may  be  confidently 
asserted,  therefore,  that  so  soon  as  the  taxation  of  corporate 
loans  becomes  as  general  as  is  now  the  taxation  of  corporate 
stock,  we  shall  be  confronted  by  precisely  the  same  diflB- 
culties. 

If  we  turn  to  Europe,  we  shall  find  a  still  greater  diversity 
of  practice.  Of  the  European  countries,  Switzerland  is  the  only 
one  in  which  some  of  the  cantons  still  tax  corporate  property 
or  capital  stock;  and  in  Switzerland  the  condition  is  just  as 
chaotic  as  with  us.'*  Thus  one  set  of  cantons  (Glarus,  Orisons, 
Baselstadt,  Aargau  and  Ticino)  formerly  taxed  only  the  share- 
holder.^ The  intercantonal  complications,  however,  soon  as- 
sumed important  proportions;  for  it  frequently  occurred  that 
the  great  majority  of  the  shareholders  resided  in  a  different 
canton  from  the  home  of  the  corporation,  to  the  manifest  det- 
riment of  the  public  revenue  in  the  latter.    Owing  to  this  fact, 

*  Bridgeport  vs.  Bishop,  33  Conn.  187. 

*  Pa.  law  of  June  30,  1885,  §  4.  Before  the  corporation-tax  law  of  1880, 
the  same  principle  applied  to  all  corporations  in  New  York.  Before  the 
law  of  1896  this  princi[)le  applied  also  in  Maryland. 

»  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300. 

*  Cf.  in  general,  Schanz,  Die  Steueni  der  Schweiz,  i.,  pp.  90-99;  and  Zttr- 
cher,  KrUische  Darstellung  betreffend  das  Verbot  der  Doppelbesteuerungt 
pp.  36-41 .    Cf.  the  caution  on  page  260,  supra. 

'  This  was  tnie  in  Orisons  from  1871  to  1881;  in  Baselstadt  up  to  1879; 
in  Aargau  to  1885;  in  Ticino  to  1890.  See  the  respective  laws  in  Schanz, 
op.  n'L,  iii.,  p.  247;  ii.,  p.  40;  v.,  p.  4,  §20;  iv.,  p.  281.  For  Glarus,  see 
ibid.,  v.,  p.  175. 
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the  above  syistem  has  now  been  abandoned  by  all  the  cantons 
except  Glanis. 

A  second  set  of  cantons,  which  tax  the  corporate  property 
and  income,  deduct  the  shares,  dividends  or  interest  in  the 
hands  of  the  security  holders  of  domestic  corporations  from  this 
taxable  property  or  income.  Such  is  the  law  in  SchaflFhausen, 
Bern,  Vaud,  Aargau  and  Uri,^  and  is  the  practice  in  Baselstadt, 
Schwyz  and  Zug.^  The  security  holders  of  foreign  corporations 
are,  however,  not  exempted  from  taxation.  Grisons,  moreover, 
has  the  curious  provision  that  while  corporations  are  taxed 
directly,  only  the  shareholders  of  domestic  corporations  are 
exempt,  the  bondholders  of  both  domestic  and  foreign  corpora- 
tions being  taxable  equally  with  the  corporation.^  In  some 
of  the  above  cantons,  as  in  Uri,  Bern  and  Aargau,  the  security 
holders  are  exempt  only  from  commonwealth  taxes,  but  are 
liable  for  local  burdens.^  It  is  the  same  system,  it  will  be  ob- 
served, as  in  Massachusetts. 

A  third  set  of  cantons  do  not  shrink  from  double  taxation, 
but  tax  both  corporation  and  shareholder.  Such  is  the  law  in 
Baselstadt  and  Neuchdtel.^  On  this  point  the  decisions  of  the 
Federal  Council  are  contradictory.^  Finally,  a  fourth  set — 
and  this  seems  the  growing  tendency  in  Switzerland — seek  to 
divide  the  tax  between  corporation  and  shareholder.     Thus 

*  Schafifhausen,  Steuergesetz  vom  29  Sept.  1879,  art«.  9  and  10,  in  Schanz, 
v.,  p.  259;  ii.,  p.  169;  Bern,  Vollziehungsordnung,  vom  22  Marz,  1878,  §  3, 
in  Schanz,  v.,  p.  83;  Vaud,  loi  d'imp6t  sur  la  fortune  mobili^re  du  21  aotit, 
1862,  art.  6,  in  ZUrchcr,  op.  cii.,  p.  38,  cf.  Schanz,  iv.,  p.  158  (true  only  to 
1886);  Aargau,  Grossriitliche  Verordnung  Uber  den  Bezug  der  direkten 
Staats-  und  Gemeindesteuer,  vom  26  November,  1885,  §  7,  in  Schanz,  v., 
p.  15;  Uri,  Steuergesetz  vom  10  Mai,  1886,  art.  5,  in  Schanz,  v.  p.,  375. 

*  For  these  cantons,  see  the  judicial  decisions  in  ZUrcher,  op.  cit.f  p.  38. 
'  Graubilnden,  Steuergesetz  vom  28  August,  1881,  §  16;  in  Schanz,  v., 

p.  192. 

*  See  the  respective  provisions  in  Schanz,  v.,  p.  375,  art.  5;  88,  §  7;  15,  §  7; 
and  19,  §  18. 

*  Bern,  Gesetz  betreffend  die  direkten  Steuem,  vom  31  Mai,  1880,  §§  1,  8; 
and  Gesetz  betreffend  die  Besteuerungder  anonymen  Erwerbsgesellschaften, 
vora  14  Oct.,  1889,  §  1;  in  Schanz,  v.,  pp.  41,  43,  49;  NeuchAtel,  Loi  sur 
rimp6t  direct  du  18  Oct.,  1878,  art.  5  and  art.  6,  §  3;  in  Schanz,  v.,  pp.  218, 
219.  Schanz,  i.,  p.  95,  also  includes  Zug  in  this  class,  but  erroneously,  as 
appears  from  the  official  decision  quoted  in  ZUrcher,  op.  cit.j  p.  38. 

•See  the  several  cases  in  Schrciber,  Verbot  der  Doppelhesteuerung^  pp. 
199-202.  He  opposes  double  taxation.  On  the  other  hand,  see  Meili, 
"  Rechtsgutachten  Uber  die  Besteuerung  der  Aktiengesellschaften,"  in  the 
ZeUachrift  fur  achweuserische  Gesetzgehung,  v.,  p.  489.  See  also  Zlircher, 
op.  cit.f  p.  40. 
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Geneva  taxes  the  corporation  on  its  realty  and  the  share- 
holder on  his  shares;  but  does  not  permit  the  shareholder 
to  make  a  proportionate  reduction  for  the  corporate  realty 
already  taxed,  as  is  the  case  in  New  York,  New  Hampshire 
and  Tennessee.^  Appenzell  taxes  the  shareholders  on  the 
market  value  of  their  shares,  but  the  corporations  only  on 
their  reserve  funds.^  In  Zurich,  the  shareholders  are  taxed 
on  their  shares;  the  corporations  on  their  reserve  fund  and  their 
income  in  excess  of  five  per  cent  of  the  capital.  The  income 
below  five  per  cent  is  not  taxed  because  it  is  supf)osed  to  be 
hit  by  the  tax  on  the  shareholders.  For  purposes  of  local 
taxation,  however,  the  shareholders  are  assessed  on  their  shares, 
but  the  corporations  pay  only  on  their  realty  and  on  a  pro- 
portionate part  of  their  reserve  funds.^ 

The  1885  "draft  of  a  federal  law  on  double  taxation"  sought 
to  divide  the  tax  between  corporation  and  shareholder  in  a 
new  way.  The  stockholder  was  to  be  assessed  by  the  place  of 
his  domicile  on  the  market  value  of  his  shares  up  to  the  amount 
actually  paid  or  on  the  dividends  up  to  five  per  cent;  while  the 
corporation  was  to  pay  only  on  the  value  of  the  capital  or 
dividends  above  this  figure.^  Although  this  particular  draft 
failed  of  adoption  because  of  the  jealousy  of  the  individual 
cantons  at  the  supposed  infringement  of  their  stat€  rights,  the 
principle  has  nevertheless  been  accepted  by  a  single  common- 
wealth,— Vaud.  In  this  canton  all  shares  which  stand  above 
par  and  all  bonds  which  pay  more  than  four  per  cent  interest 
are  assessable  to  the  individual  owners  at  their  par  value.  The 
corporations  are  assessed  only  on  the  surplus  above  the  capital 
stock.  I.e.  the  reserve  and  sinking  funds  and  other  sums  earned 
during  the  year.^    Such  a  clumsy  method  is  not  likely  to  be 

*  Geneve,  Loi  g^n^rale  sur  les  contributions  publiques,  du  9  novembre, 
1887,  arts.  300,  324;  in  Schanz,  v.,  pp.  151,  155. 

*  Vollzichungsverordnung  Uber  die  AusfUhmng  von  Art.  16  der  Ver- 
fassung  betreffend  das  Steuerwesen  (April  5,  1880),  arts.  6,  6.  Schanz,  v., 
p.  26. 

*  Gesetz  betreffend  die  Vermogens-,  Einkommen-  und  AktivbUrgersteuer 
vom  24  April,  1870,  §§  2,  4;  Anleitung  betr.  das  bei  der  Sclbsttaxation  .  .  . 
zu  beobachtende  Verfahren,  §  6;  Gesetz  betreffend  das  Gcmeindewescn, 
§  137,  d,  c.  Schanz,  v.,  pp.  423,  424,  431,  439;  ii.,  p.  435.  C/.  ZUrcher,  op. 
ciL,  p.  39. 

*  Bundesgesetzentwurf  vom  6  Marz,  1885.    In  Schanz,  i.,  p.  96. 

*  "Les  actions  et  parts  dc  soci6t<5s  qui  ont  leur  sidge  en  Suisse  et  dont  le 
cours  d  la  bourse  est  8up<5ricur  d  leur  valeur  nominale  ou  qui  rapportent  un 
int^r^t  sui)6rieur  au  4  per  cent  de  cctte  valeur,  sont  compt^es  dans  la  for- 
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adopted  in  this  country.  On  the  other  hand,  in  St.  Gailen  the 
stockholder  is  taxed  on  his  shares,  the  corporation  on  its  income 
in  excess  of  four  per  cent  interest  on  the  capital.^  We  see,  then, 
that  Switzerland  has  no  settled  practice. 

In  the  other  important  European  countries  the  prevailing 
system  as  we  have  learned  is  that  of  the  taxation  of  incomes. 
The  same  questions  arise  as  to  the  taxation  of  corporate  prof- 
its and  of  shareholders'  or  bondholders'  income. 

In  England,  the  income  tax  payable  on  annual  profits  or 
gains  according  to  schedule  D  of  the  income  tax  is  advanced 
by  the  corporation,  and  is  deducted  by  it  from  the  dividends 
or  interest  due  the  security  holders,  who  are  then  to  that  extent 
exempt  from  the  income  tax.^  In  Austria  the  facts  are  similar 
to  those  in  England.^  In  Italy,  the  law  requires  the  income 
tax  to  be  paid  by  the  corporation,  but  does  not  interfere  with 
the  adjustment  of  the  tax  between  the  company  and  the  share- 
holders. Nothing  would  prevent  the  corporation  from  deduct- 
ing the  tax  from  the  dividends;  but  in  fact,  it  is  the  custom  for 
the  corporation  to  charge  the  tax  to  expense  account,  with  the 
same  result  for  the  shareholder.  The  latter  is  not  assessable  on 
his  dividends  because  the  law  expressly  forbids  double  tax- 
ation of  this  kind.^  As  regards  bondholders  the  companies 
are  required  to  pay  the  tax  on  coupons,  with  a  right  to  recoup 
from  the  bondholders.^  The  companies  generally  do  not  de- 
tune mobili^re  du  porteur  ou  des  cr^anciere  pour  leur  valeur  nominale 
seulement.  .  .  .  L'avoir  net  (reserves  et  amort  iasements  compris)  des 
eoci^tds  ...  est  compt6  dans  la  fortune  mobilidre  de  ces  soci^t^  pour 
tout  ce  qui  excMe  le  capital  social."  Loi  d'imp6t  sur  la  fortune  mobili^re, 
etc.f  du  21  aoiit,  1886,  art.  11.    Schanz,  v.,  p.  387;  iv.,  p.  158. 

*  Gesetz  tiber  die  Einkonunensteuer,  sowie  Ubcr  die  Besteuerung  der 
anonymen  Gresellschaften  (1863),  art.  5;  Verordnumg  Uber  Besteuerung  der 
anonymen  Gesellschaftcn  vom  28  Jan.,  1867,  arts.  4,  11.  Schanz,  v.,  pp. 
309,  311. 

»  Ellis,  A  Guide  to  the  Income  Tax  Acts,  pp.  78-1 12. 

•Wagner,  "Direkte  Steuem,"  §  103,  in  SchOnberg,  Handbuch  der  poli- 
tischen  Oekonomie,  iii.,  p.  307.  Wagner's  discussion  of  these  points  is 
not  adequate  or  conclusive. 

*  "Ne  saranno  soltanti  eccettuati  [in  the  taxable  income]  i  redditi  che  per 
disposizione  della  prcsente  legge  siano  gid  una  volta  assoggettati  all'  im- 
post a  in  essa  stabilita."  Legge  per  1'  imposta  sui  redditi  di  ricchezza  mobile, 
art.  8,  §  2. 

*  "  .  .  .  Le  societd  anonime  dichiareranno  non  solo  i  redditi  propri,  ma 
eziando  .  .  .  gli  interessi  dei  debiti  da  loro  contratti  e  delle  obbligazioni  da 
loro  emesse,  e  pagheranno  direttamente  V  imposta  relativa  anche  a  questi 
ultimi  redditi,  rivalendosene  sui  loro  assegnatori  e  creditori  mediante  rite- 
nuta."    Ibid.,  art.  15. 
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duct  anjrthing  from  the  coupons,  but,  as  with  dividends,  charge 
the  tax  to  expense  account.  In  this  case  it  would  seem  as  if 
the  stockholders  were  liable  for  the  tax,  since,  strictly  speak- 
ing, it  would  have  to  come  ultimately  out  of  the  stockholders' 
dividends,  and  not  out  of  the  bondholders'  interest,  which  is 
legally  fixed.  In  actual  practice,  however,  this  distinction  is 
not  observed.  The  bondholders,  moreover,  are  not  assessable 
if  the  corporation  has  paid  the  tax.  In  France,  the  tax  sur  le 
revenu  des  valeurs  mobilieres,  so  far  as  it  applies  to  the  dividends 
or  interest  of  corporate  securities,  may  be  primarily  collected 
from  the  company  and  then  deducted  by  it  from  the  sums  due 
the  security  holders,  as  in  England;  or  the  tax  may  be  assumed 
directly  by  the  companies,^  as  in  Italy. 

In  Germany,  every  possible  plan  has  been  tried,  without 
reaching  any  definite  or  uniform  conclusions.  The  matter  is, 
moreover,  further  complicated  by  the  fact  that  corporations 
like  individuals  must  pay  a  business  tax  {Gewerbesleuer),  some- 
what akin  to  licenses  or  occupation  taxes  in  the  Southern  states 
of  the  American  Union.  In  a  number  of  German  states  (Olden- 
burg, Brunswick,  Gotha,  Schaumburg-Lippe,  Waldeck  and 
Lubeck)  the  corporations  pay  no  income  tax,  but  the  share- 
holders and  bondholders  are  taxed.^  In  other  states,  like  Saxe- 
Weimar,  Lippe-Detmold,  Bremen  and  Hesse,  the  corporations 
are  assessed,  but  the  shareholders  and  bondholders  are  exempt.' 
Even  in  these  commonwealths,  however,  the  definitions  of 
corporate  net  income  do  not  tally.  In  most  of  the  remaining 
states,   like  Prussia,   Saxony,   Baden,   Bavaria,   Wtirtemberg, 

*  Tanqu6rey,  Traili  .  .  .  de  Vimpdt  sur  le  revenu  dea  txdeurs  mobilikreSf 
pp.  143-150;  Vignes,  TraiU  des  imp6is  en  France f  i.,  pp.  405-409;  Kauff- 
mann,  Die  Finanzen  Frankreichsj  pp.  288,  291. 

^Cf.  the  details  in  Antoni,  "Die  St^uersubjccte  im  Zusammenhaltc  mit 
der  Durohf  lihrung  der  Allgcmcinheit  der  Besteucrung  nach  den  in  Dcutsch- 
land  geltondcn  Staatssteuergeaetzen/'  in  Firumz-Archw^  v.,  pp.  916-1033, 
especially  1010.  The  statements  in  this  paragraph  are  true  of  the  situation 
in  1895.    For  later  changes  see  the  work  of  Blum,  cited  supra^  p.  262,  note  3. 

*  Sachsen- Weimar,  Gesctz  Uber  die  allgemeine  Einkoromensteuer,  von  19 
MUrz,  1869  [with  amendments  of  1874, 1877  and  1880],  §§  48  and  4.  Printed 
in  Finanz-Archiv,  ii.,  p.  932. — Lippe-Detmold,  Gesetz  die  Klafisen-  und 
klassifizierte  Einkommensteuer  betreffend,  von  1868  [with  amendments  of 
1882  and  1885],  §§  1,  7, — Bremen,  Einkommensteuergesetz  von  17  Dez., 
1874,  §  5. — Hessen,  Gesetz  von  1884,  die  EinfUhning  der  Einkommensteuer 
betrefifcnd,  arts.  4,  19.  In  Finam-Archiv^  ii.,  pp.  383-434.  For  Hesse  in 
particular,  see  Schanz,  "Die  direkten  Steuem  Hessens  und  deren  neueste 
Reform,"  Finam-ArchiVy  ii.,  pp.  23^-529.  Also  Conrad's  Jahrbucher,  xii., 
p.  40. 
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Mecklenburg,  Anhalt  and  the  other  minor  commonwealths, 
both  corporation  and  security  holder  are  taxed — the  corporation 
on  its  income  or  business,  the  individual  on  his  income  from  the 
corporate  security.^  In  one  case  (Baden)  the  same  income 
was  imtil  recently  taxed  four  times — that  is,  the  corporation 
paid  a  business  tax  {Gewerhesteuer)  and  an  income  tax,  while 
the  individual  shareholder  or  bondholder  paid  not  only  an 
income  tax  but  also  a  tax  on  the  interest  of  his  capital  invested 
in  the  bonds  or  stock  (KapitalrerUensteiier).^  In  the  original 
draft  of  the  bill  to  reform  the  Prussian  law,  this  same  quadruple 
taxation  was  proposed;  ^  but  its  injustice  was  so  manifest  that 
the  project  failed.  It  was  also  proposed  in  Hesse,  but  without 
success.  In  1906  the  supplemental  property  tax  took  the  place 
of  the  business  tax  and  of  the  capital  tax  in  Baden,  but  as  both 
corporations  and  individuals  are  subject  to  this  property  tax, 
the  quadruple  system  virtually  continues.'*  Baden,  therefore, 
is  the  only  state  in  the  world  which  can  pride  itself  upon  assess- 
ing the  same  subject  four  times. 

We  see,  thus,  that  in  Europe  there  is  no  settled  practice  at 
all,  although  the  tendency  seems  to  be  to  tax  the  corporation 
and  to  exempt  the  individual  on  his  income  from  corporate 
investments.  Is  this  the  correct  policy?  Is  it  true  that  in  tax- 
ing the  corporation,  whether  on  property  or  on  income,  we  are 
taxing  the  individual  holder  of  the  shares  or  bonds? 

This  brings  us  to  the  pith  of  the  question.  What  is  the  in- 
cidence of  the  corporation  tax?  Where  does  the  burden  really 
fall?    This  question  has  never  yet  received  adequate  attention.^ 

*  Sachsen,  Einkommensteuergesetz  von  1878,  §  4. — Bayem,  Einkom- 
mcQsteucrgesetz  von  1881,  art.  1,  §  15.  In  Scissor,  Die  Gesetze  uher  die 
direkten  Steuem  im  Kgr.  Bayem,  i.,  158. — WUrtemberg,  Gesetz  von  1872, 
art.  1,  §  3.  In  Samndung  wUrtlembergischer  Steuergesetze  (188^^). — Meck- 
lenburg, revidiertes  Contributionsedict  von  1874,  §§  13,  45. — Baden, 
Gesetz  von  1884,  die  EinfUhnmg  einer  allgemeinen  Einkommensteuer 
betreffend,  art.  5.  In  Finanz-Archiv,  ii.,  pp.  361-394.  Cf,  Philippsberg, 
Gesetz  aber  die  direkten  Steuem  in  Baden  (1888). — Anhalt,  Gesetze  von 
1886,  die  EinfUhnmg  einer  Einkommensteuer  .  .  .  betreffend,  §§  2,  4. 
C/.  Schanz,  "Die  Steuem  im  Herzogthum  Anhalt,  ihre  Entwickelung  und 
neu^ste  Reform,"  FinamrArchiv,  iv.,  pp.  961-1070,  especially  1016.  For 
Prussia,  see  Einkonmiensteuergesetz  von  1891,  §§  12  b,  14. 

* Finam-Archiv,  ii.,  p.  320.     Cf.  Lewald,   "Die  direkten  Steuem  in 
Baden,"  in  Firumz-ArchiVj  iii.,  p.  350. 
'  Elinkommensteuergesetzentwurf  von  1883. 

*  Cf.  Blum,  op.  cU.f  pp.  52-56. 

'  The  nearest  approach  to  a  discussion  of  this  question  is  to  be  found  in 
Helferich,  "Ueber  die  EinfUhnmg  einer  Kapitalsteuer  in  Baden,"  in  Tu- 
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VT.  Incidence  of  the   Tax 

It  is  generally  assumed  that  a  tax  on  a  corporation  is  a  tax 
on  the  shareholder  or  bondholder.  But  as  has  already  been 
pointed  out,^  a  distinction  must  be  drawn  between  the  original 
holder  and  the  recent  purchaser  of  corporate  securities.  Under 
certain  circumstances  the  burden  of  a  tax  is  not  borne  by  the 
purchaser  of  new  corporate  securities,  but  falls  entirely  on  the 
original  holder  of  the  old  securities  issued  before  the  tax  was 
imposed.  If  a  corporation  is  taxed  on  its  income,  and  if  no 
similar  tax  is  levied  on  other  corporations  or  on  other  securities, 
the  stock  will  fall  in  value  and  the  new  purchaser  who  buys  at 
the  reduced  price  really  buys  free  of  tax.  Although  he  pays  the 
tax,  the  amount  of  the  tax  is  thus  discounted  in  the  depreciation 
of  the  security.  With  the  lapse  of  time  and  the  fluctuations  in 
the  market  the  original  holders  all  disappear.  Hence  at  any 
given  time  an  exclusive  income  tax  levied  only  on  the  con>ora- 
tion  and  not  on  the  shareholder  does  not  affect  anyone  except 
the  original  holders  who  bought  before  the  imposition  of  the 
tax.  It  is  only  a  question  of  time  until  this  class  of  original 
holders  disappears  entirely. 

As  to  bondholders,  the  argument  is  precisely  the  same  if 
the  corporation  is  empowered  to  deduct  the  tax  from  the  in- 
terest. The  lower  rate  of  interest  is  discounted  in  the  deprecia- 
tion of  the  bond,  so  that  the  new  purchaser  loses  nothing.  More- 
over, in  those  cases  where,  as  we  have  seen,  the  tax  is  borne 
by  the  corporation  and  not  deducted  from  the  interest,^  the 
bondholder  does  not  suffer  at  all,  except  in  so  far  as  it  somewhat 
lessens  the  security  of  the  mortgage. 

Of  course  this  is  more  or  less  true  of  all  new  taxes  under 
certain  conditions.  By  virtue  of  what  is  called  the  capitaliza- 
tion of  taxation  a  new  tax  may  affect  the  original  owner  of  the 

bingcr  Zeitachrift  fur  die  gesammte  Staatstoiasenschaftf  1846,  pp.  291-324, 
especially  315  et  seq. 

^  Supra,  p.  108. 

*  During  the  Civil  War,  when  a  federal  tax  was  imposed  on  the  coupoDS 
and  dividends  of  certain  corporations,  many  corporations  declared  these 
"free  of  tax,"  and  refused  to  withhold  the  amount  from  the  sums  due  to  the 
bondholders  and  stockholders.  They  simply  assumed  the  tax  and  charged 
it  to  expense  account,  asserting  that  while  the  law  authorized,  it  did  not 
direct,  them  to  withhold  the  tax.  See  Internal  Revenue  Record,  vol.  i.  (1865), 
p.  153. — The  practice  was  thus  the  same  as  in  Italy  to-day. 
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taxable  article  more  than  the  new  purchaser.  In  the  case  of 
direct  taxes  the  original  holder  may  be  injured  while  the  future 
purchaser  may  discount  the  tax  in  the  depreciation  of  the  article. 
In  the  case  of  indirect  taxes  the  reverse  is  true,  for  the  effect 
of  the  tax  often  is  to  increase  the  price.  The  lucky  owner  who 
holds  the  conmiodity  before  the  imposition  of  the  tax  then 
reaps  the  benefit  of  the  rise  in  price.  The  point  which  is  usually 
overlooked,  however,  is  the  question  whether  the  new  tax  is 
general  or  partial.  If  the  direct  tax  applies  to  all  subjects  in 
the  class  and  to  all  classes,  then  the  new  purchaser  is  taxed 
equally  with  the  original  owner.  For  if  the  tax  is  general  there 
will  be  no  depreciation  in  value.  It  is  only  when  the  tax  is 
partial,  assessing  some  articles  in  the  class  more  than  others, 
that  it  may  under  certain  conditions  be  capitalized,  and  that  a 
decrease  in  the  value  of  the  overtaxed  article  may  ensue. 

If  we  apply  this  principle  to  the  corporation  tax,  we  reach 
the  following  results:  If  the  corporation  tax  simply  forms  a 
part  of  a  general  scheme  of  income  taxation,  as  in  England 
or  in  Italy,  the  shareholder  must  indeed  be  exempted.  Since 
the  tax  affects  the  interest  on  all  investments,  not  simply  on 
corporate  securities,  the  investor,  whose  interest  was  cut  down, 
will  not  find  any  non-taxable  securities  of  equal  desirability 
from  which  he  can  obtain  the  original  rate  of  interest.  In 
such  a  case,  therefore,  the  tax  on  the  corporation  is  a  tax  on  the 
investor.  To  tax  both  corporation  and  individuals  on  their 
income  would  really  be  double  taxation.  On  the  other  hand, 
if  the  corporation  tax  is  partial — i.  e,  if  only  corporate,  and  not 
other,  securities  are  taxed,  or  if  only  a  few  classes  of  corpora- 
tions are  taxed — then  the  taxation  of  the  corporation  is  not 
sufficient  to  reach  the  purchaser.  He  will  practically  escape, 
because  the  freedom  of  investing  in  non-taxable  securities  will 
enable  him  to  discount  the  tax  in  the  price  he  pays.  If  a  general 
income  tax  is  imposed,  it  will  not  be  valid  for  the  new  purchaser 
of  corporate  securities  to  claim  exemption  on  the  ground  that 
a  tax  has  already  been  imposed  on  his  particular  corporation. 
To  tax  both  the  corporation  by  a  special  corporation  tax  and 
the  shareholder  by  a  general  income  tax  in  such  a  case  is  not 
unjust  or  double  taxation.  To  tax  the  corporation  alone  would 
in  reality  not  burden  the  shareholder  who  purchased  after  the 
tax  was  imposed.  An  additional  tax  on  the  new  shareholder 
in  common  with  all  other  recipients  of  income  would  thus  really 
constitute  no  injustice  to  him.    The  practical  difficulty  of  course 
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would  consist  in  distinguishing  between  the  old  and  the  new 
owners. 

Thus  far  we  have  been  discussing  the  incidence  of  the  cor- 
poration tax  in  a  scheme  of  income  taxation.  How  does  the 
matter  stand  in  the  case  of  a  property  tax? 

The  principle  is  the  same.  Let  us  assume  that  in  addi- 
tion to  the  corporation  tax  a  general  property  tax  is  actually 
levied  on  all  individuals.  The  corporation  would  then  pay 
the  first  tax,  and  the  individuals  would  pay  the  second  tax 
upon  corporate  shares  and  bonds.  This  would  indeed  be 
duplicate  taxation,  but  only  on  the  assumption  that  the  cor- 
poration tax  is  imposed  on  all  corporations  in  general,  and  that 
the  property  tax  is  actually  assessed  on  all  kinds  of  property. 
In  such  a  case  it  would  be  unjust  to  tax  both  corpqration  and 
shareholders.  This  is  the  assumption  made  by  most  of  the 
American  commonwealths,  which,  as  we  have  seen,  generally 
exempt  the  shares  when  the  corporate  property  or  franchise 
is  taxed. 

The  assumption,  however,  is  not  always  correct.  In  the 
first  place,  only  special  classes  of  corporations  are  sometimes 
taxed.  Secondly,  the  general  property  tax  we  know  to  be 
general  only  in  name,  for  by  far  the  larger  part  of  personal 
property  or  of  investments  in  the  hands  of  individuals  escapes 
taxation.  Under  these  conditions  the  matter  may  be  entirely 
different.  If  the  tax  be  imposed  on  only  a  particular  class  of 
corporations,  and  if  the  conditions  are  not  such  as  to  bring  about 
a  shifting  of  the  tax  to  the  consumer  of  the  conunodities  pro- 
duced, the  corporation  tax  will,  if  all  other  securities  escape 
assessment,  be  discounted  in  the  lower  market  value  of  the 
shares,  because,  other  things  being  equal,  the  value  of  new  in- 
vestments will  vary  in  proportion  to  the  net  profits  to  be  de- 
rived therefrom.  Although  the  corporate  tax  reduces  the  divi- 
dends, the  reduced  dividends  on  the  reduced  value  will  yield 
to  new  investors  as  large  a  percentage  as  did  the  larger  dividends 
on  a  property  of  greater  value — greater  because  untaxed.  Thus 
where  there  is  only  a  partial  tax  of  this  kind  on  personal  proi>- 
erty  a  special  corporation  tax  puts  the  new  purchaser  of  shares 
in  the  same  position  as  if  he  owned  non-taxable  property,  i.  e. 
it  virtually  imposes  no  additional  burden  on  any  of  the  share- 
holders except  the  original  owners.  In  the  case  of  bondholders 
where  the  corporation  tax  is  deducted  from  the  interest,  this  is 
equally  true.     When  the  corporation  tax  is  assumed  by  the 
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corporation  and  not  deducted  from  the  interest — the  almost 
universal  rule  in  the  United  States — the  bondholders  are  not 
reached  at  all,  except  in  the  very  indirect  way  that  they  may  be 
exposed  to  an  ultimate  diminution  in  the  security  of  their  lien. 
The  tax  as  such  does  not  strike  them;  their  property,  consisting 
of  corporate  bonds,  goes  scot-free.  A  property  tax  or  franchise 
tax  on  the  special  corporation,  imder  the  given  conditions,  is 
really  not  an  additional  burden  on  the  individual  holder  of 
corporate  securities  or  at  all  events  not  on  all  the  individual 
security  holders. 

The  practical  conclusion  applicable  to  the  United  States 
to-day  is  as  follows: 

If  the  corporation  tax  is  to  be  utilized  as  a  means  of  reaching 
the  faculty  of  the  security  holder,  rather  than  of  the  fictitious 
person  known  as  the  corporation,  it  is  necessary  to  generalize 
the  tax — ^to  levy  a  general  tax  on  corporations,  as  a  few  states 
are  now  beginning  to  do.  Furthermore,  the  corporation  tax 
must  be  regarded  simply  as  a  part  of  a  larger  system  of  taxa- 
tion, the  constituent  elements  of  which  must  endeavor  to  reach 
the  other  sources  of  the  taxpayer's  ability.  The  corporation 
tax,  in  other  words,  must  be  supplemented  by  other  taxes, 
both  state  and  local,  in  order  that  these  taxes  combined  may 
stand  in  some  proportion  to  the  revenue  of  the  individual. 
Then,  but  only  then,  will  it  always  be  double  taxation  to  assess 
the  corporation  as  well  as  the  security  holder.  So  far  as  there 
is  a  decided  tendency  to  generalize  the  corporation  tax,  the  trend 
of  American  legislation,  in  seeking  to  avoid  double  taxation, 
is  in  the  right  direction. 

VII.  Local  Taxation 

Up  to  this  point  we  have  discussed  chiefly  the  state  taxa- 
tion of  corporations.  But  the  lesser  governmental  divisions 
also  have  their  claims  to  urge,  especially  in  modem  times  when 
local  needs  outweigh  so  heavily  those  of  the  states.  There 
are  no  less  than  five  different  methods  of  taxing  corporations 
for  local  purposes  in  the  United  States.    These  are  as  follows: 

1.  A  local  general  property  tax. 

2.  A  local  corporate  franchise  tax  in  addition  to  the  general 
property  tax. 

3.  A  local  tax  on  real  estate. 

4.  No  local  tax  at  all. 
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5.  A  distribution  of  the  state  tax  on  corporations  to  local 
districts. 

The  first  plan,  that  of  the  local  property  tax,  is  still  usual, 
even  in  some  of  the  commonwealths  that  have  abandoned  the 
general  property  tax  on  corporations  for  state  purposes.  Cor- 
porate property  is  in  some  cases  measured  by  the  capital  stock. 
In  New  York,  for  example,  while  banks,  insurance  and  tele- 
graph companies  are  taxed  according  to  special  laws,  in  the 
case  of  other  domestic  corporations  the  tax  is  levied  at  the 
usual  rate  of  the  local  tax  on  the  actual  value  of  the  capital 
stock,  together  with  the  surplus  profits  or  reserve  funds  ex- 
ceeding ten  per  cent  of  the  capital,  after  deducting  the  assessed 
value  of  the  real  estate  and  of  the  shares  of  stock  in  other 
taxable  corporations.^  Foreign  corporations,  however,  are 
taxable  only  on  the  sums  actually  invested  in  the  state. 

The  second  method,  that  of  a  corporate  franchise  tax  in 
addition  to  the  local  property  tax,  is  found  in  Kentucky,  where 
the  tax  on  the  franchises  of  certain  corporations  may  be  levied 
also  by  the  local  divisions.  Somewhat  analogous  to  this  are 
the  local  Hcenses  which  in  many  of  the  Southern  states  are 
imposed  on  corporations  as  well  as  on  individuals  in  addition 
to  the  state  licenses. 

The  third  method,  that  of  a  local  tax  on  real  estate  only, 
is  becoming  more  and  more  common,  especially  in  the  com- 
monwealths which  impose  a  separate  state  tax  on  certain  kinds 
of  corporations,  like  transportation  and  insurance  companies. 
It  is  likewise  the  custom  with  banks,  which  pay  a  local  real 
estate  tax,  and  also  advance  the  tax  on  shares  assessed  to  the 
shareholders. 

The  fourth  plan,  the  exemption  from  local  taxation,  is  found 
in  a  few  states  which  impose  a  franchise  tax  on  certain  classes 
of  corporations.  The  only  state  which  has  a  general  corpora- 
tion tax  law  in  lieu  of  local  taxation  is  Pennsylvania.  Even 
there  certain  classes,  like  purely  manufacturing  companies, 
which  are  excepted  from  the  operation  of  the  general  corporation 
tax,  are  subject  to  local  taxation  on  their  real  estate.  Further- 
more the  real  estate  of  railroad  and  other  transportation  and 
transmission  companies,  not  necessary  to  the  exercise  of  their 
franchise,  may  be  taxed  by  the  local  bodies.  Some  cities  are 
also  permitted  by  their  charters  to  tax  the  real  estate  of  certain 
corporations,  and  the  courts  have  ruled  that  the  general  cor- 

^  Laws  of  1857,  chap.  456,  vol.  ii.,  p.  L 
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poration  tax  law  does  not  deprive  these  municipalities  of  the 
right  to  tax  their  real  estate.^  •  Finally,  the  tax  on  banks  and 
insurance  companies,  being  in  some  cases  practically  a  tax  on 
incomes,  does  not  exempt  their  real  estate  entirely  from  taxa- 
tion. Practically,  therefore,  in  Pennsylvania,  as  by  statute  in 
California,  the  exemption  from  local  taxation  appUes  only  to 
public-service  corporations. 

The  fifth  and  last  method  of  local  taxation,  the  distribution 
of  the  state  corporation  tax  to  local  bodies,  is  found  in  the  case 
of  railroads  in  several  states  like  Maine,  Mississippi,  West 
Virginia  and  in  the  case  of  corporations  in  general  in  Massachu- 
setts. But  in  some  of  these  states  the  local  bodies  levy  addi- 
tional taxes,  as  in  Massachusetts  on  real  estate  and  machinery. 

Of  all  thes^  systems  the  third  is  clearly  the  best.  All  cor- 
porations with  the  possible  exception  of  those  enjoying  special 
municipal  franchises  should  be  made  to  pay  a  local  tax  on  their 
real  estate;  first,  because  it  is  mainly  the  realty  which  comes  into 
direct  relations  with  the  purely  local  functions;  and  secondly, 
because  the  attempt  to  tax  personalty  would  immediately 
lead  again  to  the  uncertainty  and  confusion  from  which  it  has 
been  the  policy  of  all  recent  reforms  to  extricate  us.  But  in 
the  case  of  public-service  corporations,  with  contiguous  pieces 
of  real  estate  in  many  localities,  experience  has  shown  the  ad- 
visability of  central  assessment,  with  a  unit  rule,  even  if  the 
proceeds  of  the  real  estate  tax  accrue  in  a  fixed  ratio  to  the 
localities. 

The  New  York  system,  therefore,  is  triply  unwise:  first, 
because  it  imposes  a  state  tax  on  corporate  real  estate;  secondly, 
because  it  further  imposes  a  local  tax  on  the  total  corporate  prop- 
erty; and  thirdly,  because  the  real  estate  of  public-service,  like 
other,  corporations  is  separately  assessed  at  ridiculously  varying 
sums,  by  the  local  officials.  The  former  Minnesota  or  the  Con- 
necticut system,  as  applied  to  railroads,  is  unwise  because  it  im- 
poses no  local  tax  at  all.  The  system  as  formerly  practiced  in 
Washington  was  unwise  because  it  imposed  only  a  single  state 
tax  which  was  in  part  redistributed  to  the  local  divisions. 
All  these  methods  err  because  they  fail  to  analyze  the  deeper 
principles  that  underlie  corporate  taxation. 

The  plan  of  levying  a  general  state  tax  and  distributing  a 
I>art  of  the  proceeds  to  the  counties  or  municipalities  con- 
tains a  fruitful  idea.  It  is  already  in  vogue  in  an  incomplete 
>  Pennsylvania  R.  R.  Co.  vs.  Pittsburgh,  104  Pa.  State,  522  (1883). 
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way  in  a  few  commonwealths,  as  we  have  seen.  But  it  is 
susceptible  of  great  expansion  and  may  be  of  considerable 
value  in  solving  the  vexed  question  of  local  taxation.  As 
applied  to  corporations,  however,  such  a  plan  of  redistribution 
is  premature.  Until  the  proceeds  of  the  state  corporation  tax 
are  suflScient  to  enable  the  conmionwealth  to  dispense  entirely 
with  the  state  tax  on  real  property,  nothing  of  the  kind  should 
be  contemplated.  Whatever  claims  the  local  divisions  may 
justly  have  on  the  overfilled  treasury  of  the  commonwealth 
must  be  set  aside  until  the  taxation  of  real  estate  is  left  ex- 
clusively to  them.  The  abolition  of  the  state  tax  on  real  estate 
is  perhaps  the  most  necessary  reform  in  the  American  system; 
to  this  all  other  changes  must  be  subordinated.  If  the  conmion- 
wealth treasury  should  be  suppUed  through  other  sources, 
such  as  a  state  inheritance  tax  or  a  state  income  tax  or  a  state 
tax  on  other  elements,  it  would  be  possible  not  only  to  abandon 
the  state  taxation  of  real  estate,  but  also  to  relinquish  to  the 
local  bodies  a  portion  of  the  state  corporation  taxes.  But 
until  that  time  arrives,  a  distribution  of  the  corporation  taxes 
among  the  local  divisions  will  be  inadvisable.  The  logical 
plan  for  the  immediate  future  is  to  tax  corporations  on  their 
receipts,  or  on  a  valuation  equal  to  the  stock  and  bonds,  for 
state  purposes;  and  to  tax  them  on  their  real  property  for  local 
purposes,  with  the  understanding  that  in  the  case  of  public- 
service  corporations  this  local  real-estate  tax  should  be  subject 
to  central  assessment  in  accordance  with  the  unit  rule.  This, 
and  this  alone,  satisfies  the  demands  of  scientific  method  and 
of  practical  poUcy. 

VIII.  Conclusion 

From  the  preceding  survey  it  appears  that  the  United  States 
are  slowly  advancing  to  a  more  rational  and  harmonious  system. 
The  tendency  of  legislation  and  of  judicial  interpretation  in  the 
most  progressive  states  is  toward  the  following  plan,  which, 
although  not  yet  completely  realized  in  all  its  features  in  any 
one  state,  is  in  accord  with  sound  economic  principles: 

1.  Corporations  should  be  taxed  separately  and  on  different 
principles  from  individuals. 

2.  Corporations  should  be  taxed  locally  on  their  real  estate 
only. 

3.  Corporations  should  he  taxed  for  state  purp>oses  on  their 
earnings,  or  on  their  capital  and  loans. 
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4.  Only  so  much  of  total  earnings  or  capital  should  be  taxed 
as  is  actually  received  or  employed  within  the  state.  In  the 
case  of  transportation  companies,  a  convenient  and  fairly  ac- 
curate test  is  mileage. 

5.  Where  capital  and  loans  are  taxed,  the  residence  of  the 
shareholder  or  bondholder  should  be  inmiaterial. 

6.  There  should  be  no  distinction  between  domestic  and  for- 
eign corporations.  Each  should  be  taxed  for  its  business  done 
or  capital  employed  within  the  state. 

7.  If  corporations  are  taxed  on  their  property,  property  be- 
yond the  state  should  be  exempt. 

8.  If  corporations  are  taxed  on  their  capital  stock,  they  should 
not  be  taxed  again  on  their  property. 

9.  Where  the  corporate  stock  or  property  is  taxed,  the  share- 
holder should  be  exempt.  If  corporate  loans  are  taxed,  the 
bondholder  should  be  exempt. 

10.  Where  the  corporation  and  the  shareholder  or  bondholder 
are  residents  of  different  states,  the  tax  should  be  divided  be- 
tween the  states  by  interstate  agreements. 

11.  An  additional  tax  should  be  levied  on  corporations  which 
have  through  natural,  legal  or  economic  forces  become  monop- 
olistic enterprises. 


CHAPTER  IX 

MODERN   PROBLEMS   IN  TAXATION^ 

In  attempting  to  present  a  survey  of  the  modem  practical 
problems  in  taxation  we  are  naturally  confronted  by  the  diflB- 
culty  that  the  actual  problems  assume  a  different  aspect  in 
various  countries,  an  aspect  largely  colored  by  fluctuating  po- 
litical, economic,  and  social  conditions.  Notwithstanding  this 
diversity,  however,  there  can  be  discerned  an  underlying  uni- 
formity in  the  modern  fiscal  development  of  civilized  nations, 
and  it  will  be  our  endeavor  to  point  out  some  of  the  diflferent 
phases  of  this  development. 

There  are  several  considerations  which  distinguish  the  modem 
science  of  finance  in  the  study  of  tax  problems.  These  are,  in 
order:  the  pursuit  of  justice,  the  emphasis  put  upon  modem 
economic  phenomena,  and  the  insistence  upon  conformity  with 
economic  principle.    Let  us  consider  each  of  these  in  turn. 

I.  Justice  and  the  new  Economic  Basis  of  Society 

The  first  point  is  well  sunmied  up  in  the  alleged  conflict  be- 
tween the  fiscal  and  the  social  principles  of  finance.  We  say 
alleged  conflict,  because  in  reality  there  is,  from  a  deeper  point 
of  view,  no  such  conflict  at  all.  It  is  sometimes  asserted  that 
the  fiscal  object  of  taxation  is  simply  to  seciu'e  revenue,  while 
the  social  object  is  to  effect  some  desirable  change  in  social 
relations.  This  antithesis  rests  upon  a  failure  to  observe  that 
finance,  like  economics,  is  a  social  science,  and  that  even  from 
the  narrow  political  point  of  view  of  the  relation  between  the 
government  and  the  citizen,  the  government  cannot  derive  any 
revenue — that  is,  cannot  take  any  part  of  the  social  income — 
without  inevitably  affecting  social  relations.  The  fact  that  the 
government  has  in  mind  solely  the  fiscal  aim  of  securing  revenue 
does  not  alter  the  social  consequences  of  the  particular  revenue 

*  This  chapter  first  appeared,  in  slightly  different  form,  and  under  the 
title  "Pending  Problems  in  Public  Finance,"  in  Proceeditigs  of  theCofiffress 
of  Arti^  and  Sciences ^  Universal  Exposition^  St.  LoidSf  1904,  vol.  viL 
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system.  In  modem  times  social  conditions  are  influenced  to  a 
large  extent  by  changes  in  wealth.  Every  tax  necessarily  affects 
the  wealth  of  individuals,  and  if  we  could  in  all  cases  trace  the 
final  consequences  of  even  a  ''purely  fiscal"  tax,  all  kinds  of 
unforeseen  results,  social  as  well  as  fiscal,  or  perhaps  better, 
social  because  fiscal,  would  disclose  themselves.  Economics  and 
finance  deal  not  with  intentions,  but  with  results.  The  function 
of  fiscal  science  is  to  point  out  to  the  legislator  the  necessary 
results  of  his  actions. 

The  distinguishing  mark  of  modem  social  science  is  that  it 
endeavors  to  explain  not  only  what  is,  but  also  what  should  be. 
All  practical  action  is  thus  brought  to  the  crucible  of  justice, 
and  all  systems  of  taxation  are  put  to  the  test  of  conformity  with 
this  principle,  irrespective  of  the  intentions  of  the  legislature. 
The  great  problem  which  still  remains,  however,  is  to  elucidate 
the  exact  nature  of  this  economic  justice.  Every  one  agrees 
that  the  essential  ingredients  of  this  scheme  are  equality,  or 
uniformity,  and  universality  of  taxation.  When,  however,  an 
attempt  is  made  to  interpret  them  and  to  outline  the  practical 
form  which  these  principles  should  take,  there  is  considerable 
disagreement,  because  the  actual  nature  of  the  principles  has 
not  been  thoroughly  analyzed.  It  betokens,  however,  a  step 
forward  in  all  practical  finance  that  a  more  or  less  conscious  effort 
is  everywhere  being  made  to  bring  the  tax  system  into  some  man- 
ner of  conformity  with  the  principle,  however  dim  its  outlines 
may  be. 

The  second  point,  which  differentiates  modem  taxation  from 
that  of  the  past,  is  the  emergence  of  the  new  economic  substra- 
tum of  society.  These  new  facts  of  fiscal  importance  may  be 
summed  up  under  the  following  heads: 

First,  the  increasing  economic  significance  of  the  laboring 
class,  with  the  corresponding  growth  in  the  importance  of  popu- 
lar consumption.  It  is  not  meant  by  this  to  imply  any  deprecia- 
tion of  the  r61e  played  by  capital.  On  the  contrary,  it  is  a  plati- 
tude to  say  that  this  is  pre-eminently  the  capitalistic  age.  What 
it  is  intended  to  emphasize  is  that  precisely  because  of  the  growth 
of  modem  economic  well-being,  the  great  mass  of  the  conmiunity , 
represented  by  the  laborers,  are  acquiring  an  increased  consum- 
ing capacity  and  that  their  demand  is  the  very  tap-root  of  mod- 
era  progress.  The  recognition  of  this  fact  has  brought  about 
vast  changes  in  modem  tax  systems. 
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In  the  second  place  we  have  to  note  the  coming  to  the  fore 
of  the  corporation  as  the  typical  form  of  modem  business  enter- 
prise. The  evolution  from  the  individual  to  the  early  partner- 
ship, from  the  partnership  to  the  joint-stock  company,  from  the 
joint-stock  company  to  the  corporation,  and  from  the  corpora- 
tion to  the  trust  is  one  of  the  most  instructive  lessons  in  institu- 
tional development.  Finance  has  not  to  study  it,  but  to  accept 
it.  Tax  systems  framed  upon  the  assumptions  of  the  older 
conditions,  where  corporate  activity  was  the  exception  rather 
than  the  rule,  are  manifestly  inadequate  and  belated. 

The  third  change  consists  in  the  growing  importance  of  the 
problem  of  franchises.  This  is  not  the  same  as  the  corporate 
problem,  although  often  confused  with  it.  A  franchise  may 
assume  many  forms.  It  may  be  a  patent  or  copyright  in  the 
hands  of  an  individual;  it  may  be  the  privilege  of  inheriting 
property,  whether  that  privilege  be  granted  to  a  single  person 
or  a  group;  it  may  be  a  right  accorded  to  corporations  to  utilize 
opportunities  which  originally  belonged  to  the  community,  and 
which  are  for  sufficient  reasons  given  away.  Such  privileges  and 
franchises  have  indeed  existed  from  of  old,  but  the  complexity 
of  modern  society  and  the  immense  increase  of  public  wealth 
have  vastly  enhanced  both  their  extent  and  their  significance. 
How  to  analyze  them,  how  to  measure  them,  and  how  to  fit  the 
result  into  the  system  of  public  revenue  is  becoming  one  of  the 
most  subtle  and  diflScult  problems,  which  will,  no  doubt,  long 
perplex  the  trained  student  as  well  as  the  legislator. 

The  fourth  change  is  the  economic  revolution  affecting  the 
distribution  of  governmental  authority  as  between  the  general 
and  the  local  government.  The  cause  of  this  change,  as  is  well 
known,  is  not  only  the  forging  to  the  front  of  the  interests  of 
peace  rather  than  of  war,  but  above  all,  the  agglomeration  of 
modern  population  into  urban  centres.  With  the  segregation  of 
wealth  and  property  into  great  local  masses,  there  is  coming  the 
need  of  administering  to  the  wants  of  such  complex  aggregates. 
Accordingly,  while  the  last  century  has  shown  a  great  increase 
of  national  expenditure  and  income,  there  has  been  a  far  larger 
growth  in  local  expenditures  and  incomes.  And  whereas  form- 
erly local  taxation  could  be  treated  as  a  relatively  unimportant 
appendage  to  national  taxation,  it  now  claims  a  distinct  and 
separate  place  of  its  owti. 

Side  by  side,  however,  with  this  localization  of  wealth  there 
has  been  a  counter-movement  in  the  direction  of  the  nationaliza- 
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tion  of  wealth,  in  the  sense  of  nationalization  in  the  opportunities 
of  securing  wealth.  The  economic  activities  of  to-day  have  far 
outgrown  the  swaddling-clothes  of  former  times.  Business 
enterprise  not  only  covers  the  whole  country,  but  encircles  the 
globe.  Citizenship  in  the  various  commonwealths  of  a  federal 
state,  Uke  Germany,  Australia,  Switzerland,  or  America,  has 
become  in  great  measure  meaningless  because  its  economic 
basis  has  been  so  effectively  weakened.  In  all  federal  states, 
therefore,  the  problem  of  taxation  is  complicated*  by  the  diflB- 
culty  of  correctly  apportioning  the  burdens  among  the  con- 
stituent conmionwealths.  In  every  country,  federal  or  not,  a 
similar  diflBculty  exists  as  between  the  local  government  and 
the  state  government.  Problems  of  double  taxation  resting 
upon  interstate  and  interlocal  compUcations  arise  to  confront 
us  at  every  turn. 

The  fifth  and  final  point  is  that  of  the  modern  social  solidarity. 
In  former  times  the  close  relation  subsisting  between  the  various 
branches  of  productive  enterprise  in  the  conmiunity  was  be- 
clouded by  the  predominant  social  and  political  influence  secured 
by  some  one  factor.  In  an  economy  based  upon  slavery  the 
only  importance  of  a  slave  is  that  of  a  working-tool;  in  an  econ- 
omy based  upon  the  predominance  of  the  large  landowner,  the 
function  of  the  moneyed  and  commercial  interests  is  apt  to  be 
overlooked.  In  the  early  stages  of  the  factory  system,  where  the 
mass  of  the  laborers  are  regarded  from  the  point  of  view  of 
production  rather  than  from  that  of  consumption,  it  is  natural 
that  the  sociaUstic  conception  of  class  conflict  should  emerge. 
A  more  careful  study,  however,  of  modem  industrial  society 
has  shown  that  while  indeed  there  is  no  such  thing  as  a  natural 
harmony  of  interest,  there  is  a  distinct  and  inevitable  influence, 
sometimes  for  good,  sometimes  for  evil,  exerted  by  each  factor 
of  production  upon  the  other,  and  by  each  social  class  upon  its 
neighbor.  Laborers  and  capitalists,  landowners  and  traders, 
factory  owners  and  financiers,  are  pursuing  their  own  interests, 
and  in  so  doing  they  necessarily  react  upon  the  interests  of  the 
others. 

The  distinguishing  mark  of  modem  economic  life  in  this  re- 
spect is  the  realization  of  these  close  economic  interrelations. 
The  machinery  of  production  has  become  so  subtle  and  so  com- 
plex that  the  disarrangement  of  any  one  part  throws  the  whole 
out  of  gear.  The  overburdening  of  any  one  class  may  have  the 
most  unlooked-for  consequences  upon  another.    Taxation,  as  a 
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weapon  of  retaliation,  often  proves  to  be  a  boomerang.  An  un- 
due pressure  on  a  railroad  may  decrease  facilities,  rather  than 
increase  revenue.  The  assessment  of  mortgages  may  hit  the 
farmer  rather  than  the  money-lender.  The  taxation  of  the 
laborer  may  limit  the  market,  rather  than  increase  the  profits  of 
the  capitalist.  Whether  we  desire  it  or  not,  modem  economic 
conditions  are  engendering  a  situation  where  every  one  is  in  a 
larger  sense  his  brother's  keeper  and  where  at  all  events  it  is  un- 
safe to  disregard  the  often  hidden  and  recondite,  but  none  the 
less  active,  influence  exerted  by  each  economic  class  upon  the 
others. 

All  these  changes  in  economic  life  have  affected  the  practical 
system  of  taxation  throughout  the  world.  They  have  created 
new  problems  for  the  scientific  student.  The  justification  of 
finance,  however,  as  a  science,  rests  upon  the  correlation  of  fiscal 
problems  with  economic  principle.  We  thus  come  to  the  next 
part  of  the  discussion,  the  influence  of  economic  analysis  on  fiscal 
facts. 

II.  Economic  Analysis  and  Fiscal  Facts 

The  first  result  of  economic  analysis  was  to  show  the  errors  of 
a  tax  system  resting  exclusively  or  in  great  part  upon  consump- 
tion. The  theory  of  consumption  as  the  test  of  faculty  or  ability 
to  pay  was  promulgated  in  the  later  middle  ages  by  reformers 
who  despaired  of  reaching  the  privileged  class  in  any  other  way. 
Every  man,  it  was  said,  must  consimie,  and  the  more  idle  a  man 
is,  the  more  luxuries  will  he  consume.  A  consumption  tax  thus 
seemed  to  be  the  sole  method  of  securing  imiversality  of  taxation. 
To  these  considerations  there  was  added  the  thought,  on  the 
part  of  some,  that  so  far  as  the  working-classes  were  concerned, 
taxes  on  the  necessities  of  life  would  be  admirable,  in  that  they 
would  compel  the  laborers  to  work  harder. 

In  opposition  to  this  view,  a  more  careful  economic  analysis 
disclosed  the  fact  that  a  tax  on  consumption,  regarded  as  a 
universal  system,  was  unwise  and  unjust — unwise  because  a 
tax  on  mere  luxuries  would  be  most  disappointing  in  the  yield; 
unjust  because  a  tax  on  necessities  would  fall  with  crushing 
severity  on  those  classes  which  could  least  afford  to  bear  the 
burden.  Above  all,  it  was  recognized  that  by  checking  con- 
sumption we  were  thereby  checking  production,  and  that  a 
general  tax  on  consumption  would  possess  most  of  the  dis- 
advantages of  a  tax  on  production  and  few  of  its  advantages. 
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Consumption  taxes,  therefore,  as  a  sole  or  chief  reliance  of  the 
government,  have  been  fast  disappearing.  One  of  the  first 
acts  of  the  American  Government  in  Cuba  and  the  Philippines 
was  to  abolish  the  consume  tax;  and  it  is  well  recognized  that 
the  continuance  of  the  municipal  octroi  in  France  and  Italy 
is  deplored  by  all  serious  students. 

The  next  triimiph  of  economic  theory  was  to  disclose  the  dan- 
gers of  a  system  of  taxation  resting  on  production  and  exchange. 
In  one  sense  indeed  every  tax  that  is  not  a  tax  on  consump- 
tion may  be  regarded  as  a  tax  on  production,  for  all  wealth 
consists  either  of  producers'  goods  or  of  consumers'  goods. 
It  would,  therefore,  seem  to  be  impossible  to  avoid  the  imposi- 
tion of  taxes  on  production.  In  the  sense  in  which  the  term  has 
usually  been  employed,  however,  a  tax  on  production  has 
denoted  a  tax  imposed  directly,  and  at  a  late  stage,  on  the 
process  of  completing  the  finished  article.  Regarded  in  this 
light,  such  taxes  manifestly  impede  the  process  of  production 
and  are  to  be  deprecated  because  they  affect  the  able  and  the 
shiftless  producer  alike.  Taxes  on  production  often  put  a 
premium  on  ineflSciency  and  are  apt  to  clog  the  wheel  of  in- 
dustrial progress.  The  tendency  of  modern  statesmanship  has 
accordingly  been  away  from  reliance  on  such  methods. 

Perhaps  the  greatest  change  in  fiscal  theory  during  the 
nineteenth  century  has  been,  thirdly,  to  analyze  and  to  explain 
the  need  of  taxing  shares  in  distribution  rather  than  consump- 
tion or  production.  We  have  learned  in  a  preceding  chapter 
how  the  principle  of  faculty  or  ability  to  pay  has  gradually 
worked  itself  through  the  conscience  of  the  public  and  the  theory 
of  the  publicist.  A  vast  amount  of  ingenuity  has  been  expended 
upon  the  attempt  to  disclose  the  real  meaning  of  faculty  as 
measured  by  the  property  or  the  income  of  the  individual. 
When  we  come  to  consider  the  facts,  however,  there  are  two 
striking  considerations  that  confront  us.  The  first  is  the  ex- 
ceedingly small  proportion  that  the  income  tax  bears  to  the 
total  revenue.  In  France,  for  instance,  there  is  as  yet  no  in- 
come tax  at  all,  and  even  in  England  and  Germany  the  pro- 
ceeds of  the  income  tax  are  insignificant  when  compared  to 
the  total  revenue,  state  or  local.  The  scientists  may  discuss 
and  do  discuss  the  problems  of  progression  and  differentiation 
of  taxation,  and  all  of  the  discussions  rest  on  the  assumption 
that  the  biu^dens  upon  the  individual  must  be  in  a  certain  pro- 
portion to  this  income;  yet  we  find  as  an  actual  fact  that  only 


322  ESSAYS  IN  TAXATION 

a  very  inconspicuous  proportion  of  the  taxes  in  the  civilized 
countries  of  to-day  stand  in  any  direct  relation  to  the  income 
of  the  taxpayer. 

Not  alone  do  the  income  taxes  form  so  small  a  part  of  the 
whole,  but  furthermore,  in  many  countries  the  so-called  in- 
come taxes  are  really  not  taxes  on  the  personal  income  of  the 
individual.  In  England,  for  example,  it  is  well  known  the  so- 
called  income  tax  is  merely  a  collection  of  taxes  on  the  thing 
which  yields  the  income  rather  than  on  the  person  who  receives 
it.  That  is,  it  is  a  collection  of  taxes  on  produce  and  not  on 
income.  The  only  exception  is  the  famous  schedule  "D,"  which 
is  notoriously  the  least  successful  of  all.  It  may  be  claimed 
indeed  that  in  Prussia  the  income  tax  is  really  what  it  purports 
to  be,  but  all  who  have  made  a  study  of  the  system  know  that 
when  similar  methods  were  employed  in  England  at  the  begin- 
ning of  the  nineteenth  century,  they  proved  to  be  a  dismal 
failure.  The  English  administrators  consider  the  principle 
of  their  tax  far  superior  to  that  of  the  Prussian;  and  to  the  extent 
that  this  contention  is  justified,  the  superiority  rests  upon  the 
fact  that  the  tax  is  not  one  on  personal  income.^  Even  in 
Prussia  itself,  the  home  of  eflScient  biu'eaucracy,  the  tax  has 
been  by  no  means  free  from  objections.  The  same  repugnance 
to  the  personal  element  in  the  income  tax  which  is  found  in 
England  explains  why  it  has  been  impossible  as  yet  to  introduce 
the  system  into  France,  with  its  still  Uvely  recollection  of  the 
abuses  of  personal  taxation  under  the  ancien  r^me^  and  ex- 
plains also  why  the  income  tax  has  been  so  slow  in  coming  in  the 
United  States. 

We  thus  find  the  remarkable  fact  that  while  the  science  of 
finance  has  been  elaborating  its  fundamental  principles,  it  has 
succeeded  in  some  respects,  but  has  failed  in  others  in  imprinting 
its  conclusions  upon  legislation.  It  has  brought  the  actual 
taxes  on  consumption  and  production,  to  a  great  extent,  into 
line  with  its  conclusions,  but  it  has  spent  most  of  its  time  dur- 
ing the  nineteenth  century  in  working  out  the  principles  of  an 
income  taxation,  which  is  either  not  accepted  in  legislation,  or 
which,  if  accepted,  is  realized  to  so  small  an  extent  and  in  such 
a  half-hearted  way  that  it  covers  at  best  only  a  fraction  of  the 
field  of  taxation. 

The  conclusion  is  hence  forced  upon  us  that  the  fiscal  analysis 

<  r/.  aA  to  thiH  point  and  the  remainder  of  this  paragraph,  SeBginaii,  The 
Income  Tax,  1910,  passim. 
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has  not  proceeded  suflSciently  far.  We  are  indeed  grateful  for 
what  has  been  accomplished,  but  we  have  evidently  not  yet 
reached  the  goal.  In  addition  to  the  theory  that  the  modern 
development  of  taxation  is  to  be  interpreted  in  the  light  of  the 
doctrine  of  individual  ability  or  faculty,  we  need  a  supple- 
mentary principle  to  help  us  thread  our  way  through  the  maze 
of  actual  fiscal  facts. 

This  principle  is  that  of  the  social  versus  the  individual 
basis  of  taxation.  The  conception  which  has  dominated  fiscal 
science  until  lately  is  the  individual  conception.  Direct  taxes 
have  in  theory  been  preferred  to  indirect  taxes,  because  they 
were  supposed  to  rest  where  they  were  imposed,  and  thus  to 
help  in  securing  justice  as  between  individuals.  The  goal  of 
all  taxation  was  the  attainment  of  a  method  in  harmony  with 
individual  faculty.  The  first  serious  breach  in  this  doctrine 
was  made  by  the  diffusion  theory  of  taxation.  The  diffusion 
theory  erred,  indeed,  in  that  it  went  too  far  in  attempting  to 
show  that  every  tax  is  always  and  inevitably  shifted  off  from 
the  shoulders  of  the  original  payer.  The  value  of  the  diffusion 
theory,  however,  consists  in  the  fact  that  it  put  the  problem 
in  the  right  way,  by  presenting  the  societar>'  aspects  of  taxation. 

Nevertheless,  the  diffusion  theory  made  the  situation  too 
simple.  It  has  quite  correctly  been  termed  superficial  and  one- 
sided. To  make  it  at  all  serviceable,  it  needs  to  be  supplemented 
by  another  theory,  which  I  have  taken  the  liberty  of  calling 
the  absorption  theory  of  taxation.^  The  absorption  theory 
rests  upon  the  doctrine  of  capitalization.  That  is  to  say,  where 
the  tax  is  not  shifted  from  the  seller  to  the  buyer  and  where  the 
economic  good  has  a  rental  value  as  well  as  a  capital  value,  the 
tax  which  remains  on  the  taxable  object  and  w^hich,  therefore, 
to  that  extent  diminishes  the  income  to  be  derived  from  it,  i.e., 
its  rental  value,  must  also  proportionally  diminish  its  capital 
value.  The  selling  or  capital  value  of  anything  is  always  the 
capitalization  of  the  actual  and  prospective  rental  or  income 
value.  As  a  consequence,  through  this  familiar  principle  of 
capitalization  the  new  purchaser  of  the  commodity  will  buy  it  at 
the  reduced  price,  and  will  thus  virtually  buy  himself  free  from 
taxation.  Wliere  the  tax  cannot  be  shifted,  it  will  be  discounted, 
or  absorbed,  in  the  new  and  lower  price. 

A  new  tax  on  city  real  estate,  for  instance,  will  either  be 

» Cf.  Seligman,  The  Shifting  and  Incidence  of  Taxation,  3d  ed.,  1910, 
pp.  221-226,  390-393. 
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diffused  by  increasing  the  rents  of  the  tenants,  or  it  will  be 
absorbed  in  the  sense  that  when  the  property  changes  hands 
the  new  purchaser  will  pay  a  price  reduced  by  the  capitalization 
of  the  tax.  So  a  new  tax  on  corporate  securities  will  either  be 
diffused  by  increasing  the  price  of  the  product  or  it  will  be  ab- 
sorbed in  the  new  and  lower  price  of  the  securities. 

The  combination  of  the  diffusion  and  the  absorption  theories 
of  taxation  explains  several  things.  It  explains  why  the  theoretic 
distinction  between  direct  and  indirect  taxes  based  upon  the 
alleged  facts  of  incidence  is  erroneous.  It  explains  why  in 
spite  of  this  theory  the  great  mass  of  revenue  to-day  continues 
to  be  raised  in  the  shape  of  indirect  taxes.  It  explains  why  in 
countries  like  the  United  States  the  state  and  local  taxes,  al- 
though still  in  principle  levied  on  persons,  are  slowly  coming 
to  be  imposed  on  things  rather  than  on  persons;  it  explains  why 
in  France  personal  taxes  have  been  impossible  since  the  Revolu- 
tion; it  explains  why  in  England,  with  the  exception  of  a  single 
schedule  of  a  single  tax,  the  whole  system  of  taxation  is  based 
on  things  and  not  on  persons;  it  explains  why,  even  in  Germany, 
where  the  personal  and  individual  elements  of  the  problem 
have  been  emphasized  in  theory,  the  personal  share  in  actual 
taxation  is  so  insignificant;  it  explains,  finally  why  the  legal 
decisions  on  taxation  in  the  United  States  are  coming  to  be 
in  harmony  with  the  truer  economic  doctrine  of  universality 
and  equality  of  taxation.  For  this  does  not  mean  that  every- 
body must  be  taxed  alike,  but  only  that  all  the  members  of  a 
given  class  must  be  taxed  alike,  while  there  may  be  the  greatest 
diversity  between  classes.  An  equal  tax  on  all  corporations 
does  not  imply  that  each  individual  stock-  or  bond-holder  who 
may  have  bought  after  the  tax  was  imposed  pays  equally,  just 
as  little  as  an  equal  tax  upon  real  estate  implies  that  each  in- 
dividual land-  or  house-owner  everywhere  and  necessarily  bears 
the  burden  of  the  tax. 

In  short,  the  individual  point  of  view  in  taxation,  which 
assumes  that  justice  can  be  done  by  assessing  each  individual 
directly  and  in  first  instance,  rests  upon  an  analysis  which  does 
not  comprehend  all  the  elements  in  the  problem.  The  social 
point  of  view  is  that  of  modem  economics,  which  seeks  to  trace 
the  workings  of  general  economic  law  and  to  study  the  forces 
which  affect  the  distribution  of  the  social  income.  The  individ- 
ual point  of  view  while  good  as  far  as  it  goes,  is  not  only  in- 
adequate in  itself,  but  fails  to  explain  all  the  developments  of 
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modern  taxation.  It  must  be  supplemented  by  the  social 
point  of  view,  resting  upon  a  combination  of  the  absorption 
and  diffusion  theories,  and  which  is  in  harmony  with  those 
facts  of  fiscal  life  that  are  diflScult  to  explain  on  any  other  inter- 
pretation. It  is  safe  to  predict  that  when  once  this  is  accepted, 
the  most  fruitful  work  of  the  future  in  the  science  of  finance 
will  consist  in  the  elaboration  in  detail  of  the  conditions  and 
the  limits  of  the  absorption  and  diflfusion  theories. 

III.  The  Practical  Problems 

Regarded  from  this  point  of  view,  a  new  light  is  thrown  on 
the  practical  problems  throughout  the  world.  The  most  im- 
portant of  these  pressing  problems  are  as  follows:  First,  the 
reform  of  so-called  indirect  taxation.  The  social  consequences 
of  indirect  taxation  are  now  recognized  to  an  ever-increasing 
extent.  So  far  as  taxes  on  consumption  are  concerned,  it  is 
fairly  well  appreciated  that  the  commodity  taxed  must  possess 
the  mingled  qualities  of  a  necessity  and  a  luxury;  if  it  possess 
only  the  characteristics  of  a  luxury  the  revenue  will  be  insignif- 
icant; if  it  possess  only  the  qualities  of  a  necessity,  it  will  fall 
with  imdue  severity  on  the  modest  consumer.  If,  however,  it 
combines  both  characteristics,  namely,  that  of  wide  use  and  at 
the  same  time  that  of  a  certain  degree  of  dispensability,  the 
revenue  is  apt  to  be  large  and  elastic  and  the  burden  not  too 
severe.  The  number  of  consumable  commodities  that  unite 
both  these  characteristics  is  small,  and  hence  we  find  everywhere 
throughout  the  civilized  world  the  tendency  to  restrict  taxes 
on  consumption  to  very  few,  but  very  lucrative,  articles. 

In  the  second  place  we  find  well-nigh  everywhere  the  aban- 
donment of  the  old  general  property  tax  regarded  as  a  personal 
impost.^  In  England  and  Germany  it  disappeared  during  the 
eighteenth  century;  in  France  it  was  abolished  by  the  Revolu- 
tion; in  America,  where  the  economic  conditions  brought  it 
into  life  during  the  eighteenth  century  and  the  early  part  of  the 
nineteenth,  it  is  beginning  to  break  up  in  those  sections  where  the 
agricultural  economy  is  giving  way  to  a  commercial  and  in- 
dustrial economy. 

Thirdly,  we  notice  everywhere  the  replacing  of  the  general 
property  tax  by  taxes  on  the  thing  rather  than  on  the  person. 
In  other  words,  personal  taxation  is  giving  way  to  impersonal 

*  Cf.  for  details  chapter  ii,  supra. 
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taxation.  In  the  local  tax  on  real  estate  this  process  has  been 
carried  almost  to  completion.  In  Europe,  for  instance,  the 
taxes  levied  on  the  land  and  on  the  house  are  assessed  irrespec- 
tive of  the  owner  or  of  the  relations  that  may  be  entered  into 
between  owner  and  tenant.  Everywhere  in  Europe  the  tax 
is  a  tax  on  the  produce  of  the  land  or  house — ^that  is,  upon 
what  it  yields  in  the  shape  of  rent  or  of  profits  equivalent  to 
rent.  In  some  countries,  as  in  England,  the  tax  is  not  paid  by  the 
owner  at  all,  but  by  the  occupier.  Even  in  the  United  States 
the  tax  is  beginning  to  be  assessed  on  the  parcel  of  real  estate 
and  not  on  the  individual  who  owns  it.  Whether  the  owner 
or  some  one  else  pays  the  tax  is  immaterial,  and  if  the  tax  is 
not  paid,  no  regard  is  paid  to  the  owner  and  the  land  itself 
is  sold.  We  could  get  scarcely  further  away  from  the  old  idea 
of  individual  taxation.  The  tax  is  a  tax  on  the  thing  and  not 
on  the  person. 

In  New  York,  for  instance,  the  older  method  like  that  in  all 
the  commonwealths,  had  been  td  make  the  owner  of  the  land 
personally  responsible  for  the  tax  on  real  estate,  just  as  in  the 
case  of  personal  property.  If  he  failed  to  pay,  the  remedy  was 
distress  on  the  individual  and,  in  case  of  failiu^e  to  find  sufficient 
chattels  for  the  levy,  arrest.  This  system  broke  down  at  an 
early  period  so  far  as  non-resident  owners  were  concerned,  and 
in  such  cases  the  tax  was  made  a  lien  on  the  land  itself,  with 
power  to  sell  the  land  in  case  the  tax  was  not  paid.^  It  was  not 
until  1850  that  the  system  of  taxing  non-resident  lands  was 
applied  in  the  city  of  New  York  to  the  lands  of  residents  also. 
But  even  then  it  was  for  a  long  time  the  exception  rather  than 
the  rule,  and  the  courts  were  slow  to  recognize  the  natiu^e  of 
the  change.^  But  what  was  originally  the  exception  became 
before  long  the  rule,  until  at  the  beginning  of  the  twentieth 

^  In  Massachusetts  this  power  finst  appears  in  1731.  See  the  history  of 
the  legislation  in  that  State  in  Richardson  vs.  Boston,  148  Mass.  508. 

*  It  is  true  that  in  the  case  of  Haight  vs.  The  Mayor,  etc.,  of  the  City 
of  New  York,  99  N.  Y.  280,  the  coiul  held  that  "the  only  eflfect  of 
omitting  to  insert  the  name  of  the  owner  is  to  deprive  the  City  of  the  right 
to  collect  the  tax  from  the  owner  personally  or  by  distress  of  goods  and 
chattels,  etc.,  and  to  confine  its  remedy  for  the  collection  of  the  tax  to  the 
enforcement  of  its  lien  therefor  on  the  land  assessed."  But  on  the  other 
hand  in  the  case  of  Ilagncr  vs.  Hall,  10  Appellate  Division,  p.  585,  the  court 
said:  "Still  in  my  opinion  this  has  not  changed  the  eflfect  of  the  proceed- 
ing. It  is  essentially  a  proceeding  to  create  a  debt  against  an  individual. 
The  individual  is  the  primary  debtor  and  the  land  is  only  in  the  nature  of 
surety  liable  for  his  default." 
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century  the  assessment  of  all  real  estate  in  New  York  city  was 
made  by  lot  and  block.  It  had  become  in  other  words,  a  geo- 
graphical or  topographical  assessment,  instead  of  an  assess- 
ment to  the  owner  or  person.  This  method  spread  to  a  few 
other  cities  in  the  states.  The  State  Board  of  Tax  Commission- 
ers in  various  successive  reports  reconunended  a  change  in  the 
general  state  law,  whereby  the  distinction  between  resident 
and  non-resident  assessments  should  be  abimdoned,  and  all 
real  estate  assessments  should  be  m  reniy  i.e.,  against  the  land 
itself.  This  was  officially  accomplished  in  1911  when  it  was 
provided  by  law  that  throughout  the  state  of  New  York  the 
name  of  the  owner  of  the  real  estate  should  no  longer  be  essential 
to  the  validity  of  the  assessment,  provided  that  the  property 
were  described  in  sufficient  detail  to  identify  it.  Of  the  inci- 
dental possibilities  of  improvements  which  this  law  may  bring 
about  in  the  assessment  of  the  real  estate  tax  this  is  not  the 
place  to  speak. 

In  the  other  so-called  direct  taxes,  a  similar  development  is 
to  be  observed.  The  business  taxes  in  Europe  are  levied  upon 
the  business  as  such  and  not  upon  the  owner  of  the  business. 
The  inheritance  tax  is  in  many  countries  levied  upon  the  in- 
heritance and  not  upon  the  individual  who  receives  the  in- 
heritance. The  general  land  tax  in  England — the  last  vestige 
of  the  mediseval  general  property  tax  upon  individuals — has 
actually  become  a  redeemable  rent-charge.  Even  the  income  tax , 
which  in  theory  is  assuredly  personal,  has,  as  we  have  already 
stated,  in  some  places  at  least  almost  completely  lost  its  individ- 
ual character  and  has  become  in  great  measure  a  tax  upon  the 
thing  affording  the  income  rather  than  upon  the  person  receiving 
the  income.  In  the  United  States  the  so-called  personal  tax, 
that  is,  the  tax  on  individuals  according  to  their  personal  prop- 
erty, is  fast  becoming  a  farce  in  all  the  older  centres.  The 
problem  is  really  a  deeper  one  than  the  German  scientists  have 
usually  recognized.  It  is  not  so  much  a  conflict  between  a  tax 
upon  produce  and  a  tax  upon  income  as  it  is  a  conflict  between 
the  social  and  the  individual  bases  of  taxation.^ 

*  In  two  recent  articles  in  SchmoUer's  Jahrbuch  fur  Gesetzgebung,  Ver- 
waUtmg  vnd  Vdksvnr^schafty  Professor  Gustav  Cohn,  of  Giittingen,  crit- 
icizee  this  position.  In  his  article  on  "Charakterzlige  des  Amerikani- 
Bchen  Steuerwesens,"  in  vol.  xxiii.  (1908),  p.  431  et  seq.,  he  contends  that 
the  only  reason  why  the  United  States  is  not  more  quickly  adopting  the 
principle  of  faculty  or  ability  to  pay  is  that  conditions  are  so  unripe  here. 
He  haJs  no  faith  in  any  attempt  to  explain  matters  by  a  new  principle.    In 
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In  the  fourth  place,  we  find  everywhere  an  increasing  impor- 
tance attached  to  corporations  as  the  source  of  revenue.  In 
Europe  this  process  is  somewhat  concealed  because  of  the  in- 
clusion of  the  revenue  from  corporations  in  the  income  tax, 
just  as  in  many  of  the  younger  American  conmionwealths  the 
revenues  figure  in  the  general  property  tax.  In  the  older  states 
corporation  taxes  are  put  into  a  separate  category,  and  in 
some  states,  as  in  New  York,  they  are  even  called  indirect 

the  second  article  which  is  in  substance  a  leading  review  of  my  book  on  The 
Income  Tax,  in  vol.  xxxv.  (1911)  of  the  same  journal,  entitled  "Die  Ein- 
kommensteuer  in  den  Vereinigten  Staaten  von  Amerika,"  Professor  Cohn 
welcomes  what  he  calls  my  reversion  to  the  principle  of  faculty,  but  twits 
mc  with  abandoning  my  former  position. 

The  problem,  however,  is  not  one  of  inconsistency  at  all  nor  is  it,  as 
Professor  Cohn  seems  to  think,  simply  a  question  of  choice  between  direct 
and  indirect  taxation.  To  anyone  who  is  acquainted  with  American  con- 
ditions, it  is  plain  that  two  distinctly  opposed  tendencies  are  at  present 
perceptible  in  our  fiscal  development.  On  the  one  hand  we  find  the  tend- 
ency toward  the  adoption  of  the  principle  of  individual  faculty  or  ability 
in  taxation,  typified  primarily  in  our  federal  finance  by  the  tarifif-reform 
and  the  income-tax  movements.  On  the  other  hand,  there  is  the  tendency 
in  our  states  and  cities  away  from  personal  taxation  in  the  shape  of  the 
general  property  tax  and  toward  the  adoption  not  only  of  indirect  taxes  in 
the  older  sense  but  also  of  impersonal  "real  taxes,"  t.  e.  taxes  on  things. 
These  two  movements  are  really  not  opposite,  but  complementary;  just 
as  in  the  political  life  of  most  countries  we  notice  the  simultaneous  action 
of  forces,  some  making  for  centrahzation,  others  making  for  decentraliza- 
tion. When  I  advanced  the  "social  theory"  of  taxation  in  1904  I  had  in 
mind  especially  the  American  problem  of  state  and  local  taxation;  when  I 
emphasized  in  1910  the  faculty  theory  of  taxation  I  was  discussing  pri- 
marily the  national  problem.  There  is  nothing  inconsistent,  as  Professor 
Cohn  believes,  in  these  two  standpoints.  In  other  countries  at  present, 
and  possibly  in  the  America  of  the  future,  the  problem  may  not  be  that  of 
national  versus  state  or  local  taxation,  for  the  interrelations  of  local  and 
national  finance  may  be  quite  different  from  what  they  are  at  present  in 
the  United  States.  That  the  problem,  however,  is  everywhere  one  of  the 
social  versus  the  individual  point  of  view,  and  that  the  tendency  toward  the 
adoption  of  the  principle  of  individual  faculty  is  inadequate  to  explain 
all  the  phases  of  the  modem  movement  will,  I  fancy,  not  be  disputed  by 
competent  observers  in  England  or  France,  and  ought  not  to  be  elude  the 
vision  of  even  the  Germans  themselves,  especially  since  their  federal  tax 
reform  of  1910.  The  real  trouble  with  the  German  writers  on  public  finance 
during  the  last  generation,  so  far  as  this  point  is  concerned,  is  that  they  have 
centred  their  attention  exclusively  on  the  movement  to  replace  for  state 
purposes  the  old  taxes  on  product  by  the  new  income  and  inheritance  taxes, 
to  the  neglect  of  the  simultaneous,  and  in  some  respect*  equally  important, 
movement  away  from  the  principle  of  individual  faculty  in  national,  state 
and  local  finance.  What  I  have  sought  to  do  is  to  att-empt  an  explana- 
tion of  both  tendencies. 
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taxes  in  contradistinction  to  the  direct  or  property  taxes. 
Everywhere,  however,  they  form  a  problem  of  increasing  im- 
portance and  present  an  admirable  example  of  what  is  meant 
by  taxation  from  a  social  rather  than  from  an  individual  point 
of  view.  Taxation  of  the  corporation  does  not  necessarily 
mean  taxation  of  the  security-holder  who  has  purchased  the 
stock  or  bond  from  the  original  holder.^ 

The  main  outlines  of  the  development  of  the  immediate 
future,  throughout  the  world,  are  thus  fairly  clear.  Each 
country  will  continue  to  have  its  particular  problems  based 
upon  its  special  economic  and  political  needs.  Everywhere 
there  will  continue  to  be  an  attempt  to  realize  the  principle 
of  fiscal  justice,  interpreting  it,  however,  more  and  more  from 
the  point  of  view  of  social  interrelations  rather  than  from  that 
of  individual  conditions.  The  statesmen  and  scientists  alike 
will  find  the  great  diflSculty  of  the  future  to  consist  in  attaining 
this  due  proportion  between  the  undoubted  needs  of  the  in- 
dividual and  the  consequences  of  his  participation  in  the  social 
group.  For  we  must  not  forget  that  while  it  is  necessary  to 
regard  the  ultimate  results  of  all  fiscal  policies,  the  immediate 
results  are  often  of  primary  practical  importance.  The  conflict 
between  immediate  and  ultimate  results  is  another  way  of  put- 
ting the  contrast  between  the  individual  and  social  aspects  of 
finance.  To  realize  the  truth  contained  in  the  latter,  without 
disregarding  the  legitimate  importance  of  the  former,  is  the 
problem  reserved  for  the  coming  decades. 

^  Cf.  supra,  p.  300. 


CHAPTER  X 

A   QUARTER   CENTURY's   PROGRESS  IN   TAXATION  ^ 

I.  General  Progress 

The  subject  of  this  chapter  is  susceptible  of  a  double  treat- 
ment. It  covers  not  only  the  actual  changes  of  a  fundamental 
nature  in  the  practice  of  taxation,  but  also  the  development 
that  has  taken  place  in  the  governing  principles.  These, 
however,  are,  after  all,  two  phases  of  the  same  movement, 
for  the  influence  of  practice  and  theory  is  reciprocal.  On  the 
one  hand,  the  theories  themselves  represent  an  outcome  of 
the  facts,  for  fiscal  theory,  like  all  social  theory,  is  but  an 
attempt  to  present  an  analysis  of  the  living  forces  at  work  in 
industrial  society.  And  on  the  other  hand,  so  far  as  fiscal 
theory  deals  with  what  ought  to  be,  rather  than  with  what  is, 
it  justifies  itself  only  to  the  extent  that  its  conclusions  are 
approved  by  the  popular  mind,  and  thus  become  incorporated 
in  the  actual  bone  and  sinew  of  the  social  organism.  Fiscal 
theory  and  fiscal  practice  are  the  obverse  and  reverse  of  the 
same  medal. 

In  the  second  place,  the  problem  is  not  only  specific  but 
general.  As  citizens  and  patriots  we  are  naturally  most  inter- 
ested in  the  problems  of  our  own  country;  but  as  scientists, 
our  horizon  is  a  wider  one.  Science  cannot  be  fettered  by 
bonds  of  national  forging.  It  soars  far  above  such  limits. 
This  is  especially  true  of  the  scientific  problems  of  taxation. 
It  goes,  of  course,  without  saying  that  the  fiscal  institutions 
of  every  country,  as  all  its  economic  and  social  institutions, 
are  colored  by  the  particular  environment.  It  would  there- 
fore be  hopeless  to  attempt  to  reproduce  in  any  one  countr}', 
in  all  its  minute  details,  the  institutions  of  another  countr}'. 
But  while  we  may  concede  the  diversity  of  conditions,  and 
the  peculiarities  of  national  life  which  must  guide  the  states- 

*  This  chapter  Lm  in  substance  a  reproduction  of  the  address  delivered  at 
the  Twenty -fifth  anniver8ar>'  mwting  of  the  American  Economic  Assooia- 
tion  in  1908,  and  published  in  the  Proceedings  for  that  year. 
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man  in  elaborating  any  specific  plan,  it  is  equally  true  that 
there  are  discernible  certain  broad  and  general  tendencies 
which  are  common  to  the  life  of  all  modern  progressive  soci- 
eties, and  which  constitute  the  special  field  of  the  scientific 
observer.  We  shall  see  indeed  that  however  much  individual 
countries  may  dififer  from  each  other,  and  however  confused 
the  actual  scheme  at  first  blush  may  appear,  there  is,  as  it 
were,  a  silken  strand  which  runs  through  the  tangled  skein, 
and  which  serves  to  give  unity  to  what  seems  disorder. 

And  finally,  we  are  struck,  in  this  introductory  survey  of 
a  quarter  century's  progress,  by  the  fact  that  the  science  of 
finance  is  only  slowly  coming  to  its  own,  as  compared  with 
the  almost  revolutionary  development  in  the  general  theory 
of  pure  and  applied  economics.  This  is  due  to  the  fact  that 
the  really  difficult  fiscal  problems  are  of  recent  origin,  and 
that  fiscal  science  rarely  grapples  with  problems  until  they 
have  became  acute.  In  Germany  and  in  Italy  the  difficulties 
arose  at  a  slightly  earlier  period;  and  we  hence  find  a  consider- 
able scientific  activity,  along  several  lines  at  least,  at  the  be- 
ginning of  the  period  under  discussion.  In  other  countries, 
and  notably  in  England,  France,  and  the  United  States,  the 
problems  have  been  of  much  later  growth,  and  it  is  accord- 
ingly only  in  the  last  few  years  that  we  find  increasing  atten- 
tion paid  to  the  underljdng  principles  of  tax  adjustment. 
Even  in  Germany  and  Italy  the  rapid  changes  of  industrial 
environment  have,  in  many  respects,  shifted  the  centre  of 
gravity,  and  have  recently  engendered  newer  problems  which 
are  conmion  to  the  whole  civilized  world.  It  is,  however, 
not  only  in  Germany  as  in  France,  in  England  as  in  Japan, 
that  the  fiscal  problem  is  at  the  present  time  in  the  very  fore- 
front of  political  and  social  discussion.  Especially  in  the 
United  States  it  is  a  phenomenon  of  the  most  cheering  import 
to  note  how  the  younger  scholars  are  now  beginning  to  address 
themselves  to  a  consideration  of  these  vexing  problems.  The 
progress  that  has  been  accomplished  in  the  last  quarter  of  a 
century  is  an  earnest  of  the  far  greater  development  that  is 
imminent  in  the  immediate  future. 

Before  taking  up  the  question  of  fiscal  theory,  however, 
one  fact  must  be  noted  as  of  paramount  importance.  It  is 
the  increasing  significance  everywhere  being  attached  to  ad- 
ministrative considerations.  What  is  true  more  or  less  of  all 
economic  institutions  is  particularly  applicable  to  our  special 
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problems.  On  all  sides  we  are  realizing  the  fact  that  the  ques- 
tion of  efficiency  is  scarcely,  if  at  all,  subordinate  to  the  ques- 
tion of  justice.  Or,  let  me  put  it  rather  in  this  way:  that 
however  well  justified,  and  however  thoroughly  calculated  to 
promote  the  ends  of  justice  a  given  scheme  may  be,  unless  its 
administrative  features  are  so  arranged  as  to  make  it  workable, 
the  beneficent  aims  are  bound  to  be  frustrated;  and  a  half-way 
good  measure  which  is  admmistratively  unobjectionable  fre- 
quently turns  out  to  be  far  superior  to  an  ideal  scheme  which 
ultimately  discloses  serious  faults  in  its  administrative  aspects. 
It  is  for  this  reason  that  we  notice  so  much  attention  paid 
throughout  the  world  in  recent  years  to  the  administrative 
machinery,  or  to  the  purely  mechanical  aspects  of  the  problem. 
In  both  England  and  Germany,  for  instance,  the  past  quarter 
of  a  century  has  seen  a  marked  improvement  in  the  adminis- 
trative processes  of  the  income  tax,  and  especially  in  the  former 
country  has  rendered  palatable  a  system  which  was  originally 
viewed  with  misgiving  and  distrust.  Those  authors — and 
they  are  not  yet  entirely  extinct — ^who  endeavor  to  draw  a 
warning  lesson  from  the  income  tax,  derived  from  the  speeches 
of  Gladstone  and  the  writings  of  an  earlier  generation  of  econ- 
omists, are  not  alone  blind  to  the  teachings  of  the  more  recent 
movements  of  theory,  of  which  we  shall  speak  in  a  moment, 
but  are,  above  all,  deaf  to  the  lessons  of  administrative  develop- 
ment. Even  in  the  United  States,  where  great  and  funda- 
mental changes  in  the  structure  of  taxation  are  impending, 
it  is  coming  more  and  more  to  be  realized  that  even  our  present 
system,  inadequate  and  unsatisfactory  though  it  be,  is  sus- 
ceptible of  a  prodigious  improvement  on  purely  administra- 
tive lines.  We  have  but  to  call  attention  to  the  remarkable 
progress  that  has  been  achieved  in  the  administration  of  the 
tax  on  real  estate  in  the  city  of  New  York,  under  the  skillful 
supervision  of  the  capable  head  of  the  Commissioners  of  Taxes 
and  Assessments.  Another  more  or  less  familiar  example  is 
the  excellent  work  that  has  been  done  in  the  state  control  of 
local  officials,  or  the  centralized  administration  of  the  general 
property  tax,  in  commonwealths  like  Minnesota  and  Wisconsin, 
where  the  political  powers  have  seen  fit  to  call  to  their. aid 
scientifically  trained  fiscal  administrators.  In  fact,  if  there 
is  any  one  thing  which  looms  large  in  the  history  of  the  last 
twenty-five  years  in  the  United  States,  it  is  the  increasing 
significance  that  is  now  slowly  being  attached  to  the  problem 
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of  administrative  efficiency.  In  this  alone  lies  no  small  measure 
of  our  hope  for  the  future.  The  administrative  problem  lies, 
however,  beyond  the  confines  of  this  discussion. 

11.  Local  Considerations  and  the  Benefit  Theory 

Assuming,  then,  that  the  problem  of  administrative  efficiency 
is  being  successfully  attacked,  we  must  now  address  ourselves 
to  those  underlying  principles  which,  after  all,  form  the  touch- 
stone of  ultimate  fiscal  success.  If  we  take  a  broad  survey  of 
the  theory  and  practice  of  the  last  twenty-five  years'  taxation, 
we  shall  be  impressed  by  two  fundamental  reflections.  The 
first  is  the  emphasis  that  is  being  placed  upon  social  rather  than 
individual  considerations;  and  the  second  is  that  even  in  so 
far  as  this  is  not  true  there  has  been  a  decided  change  in  our 
attitude  to  the  individual  norm  in  taxation.  Let  us  consider 
these  separately. 

The  first  point  is  one  which  I  have  repeatedly  accentuated 
in  the  last  few  years,  and  which,  therefore,  will  call  for  less 
elaboration  in  this  place.  Whatever  theory  the  older  writers 
on  taxation  might  have  advanced  as  to  the  obligation  of  the 
individual  to  contribute  to  the  support  of  government,  they 
always  tacitly  assumed  that  the  so-called  direct  taxes  rested 
upon  the  taxpayer;  and  in  this  scheme  of  equitable  taxation  there 
was  manifestly  no  room  for  a  system  of  indirect  imposts.  One 
of  the  most  striking  facts  in  the  literature  of  taxation  is  that  we 
search  in  vain  for  an  adequate  explanation,  not  to  speak  of  jus- 
tification, of  a  set  of  revenues  which  in  almost  every  country 
forms  the  considerably  greater  part  of  the  whole.  To  say,  as 
did  a  well-known  writer  some  years  ago,  that  all  indirect  taxa- 
tion is  crooked  taxation — importing  into  the  term  a  moral  as 
well  as  a  physical  connotation — is  seriously  to  impeach  the 
entire  modem  development.  It  is  indeed  true  that  the  civilized 
world  has  abandoned  the  mediaeval  system  of  a  multiplicity  of 
indefensible  and  burdensome  indirect  taxes.  But  it  is  also 
true  that  their  place  has  been  taken  by  taxes  which  are  less 
burdensome  and  more  defensible  indeed,  but  none  the  less 
equally  indirect  taxes.  One  has  but  to  run  through  the  budgets 
of  any  modem  nation,  in  order  to  realize  what  a  very  consider- 
able share  of  the  revenue  is  derived  from  so-called  indirect 
sources;  and  in  many  cases  the  proportion  is  becoming  greater, 
instead  of  less.    Even  in  the  United  States,  wfiere  the  import 
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duties  and  the  internal  revenue  taxes  form  the  ahnost  exclusive 
source  of  national  income,  the  trend  toward  indirect  taxes  even 
in  the  commonwealths  is  typified  by  the  stock-exchange  tax 
as  in  New  York  and  the  mortgage  tax,  which  now  constitutes 
in  some  states  an  important  ^source  of  conunon wealth  revenue. 
And  if  we  look  at  the  admirable  scheme  by  which  Japan  has 
been  able  to  arrange  her  war  and  her  post  beUum  finances,  we 
are  equally  struck  by  this  preponderance  of  the  so-called  in- 
direct taxes.  Of  the  situation  as  it  exists  in  France,  in  Italy, 
in  Germany,  and  in  England,  we  need  not  speak  at  all. 

A  theory  of  taxation  which  is  competent  to  explain  the 
modem  development  must,  therefore,  put  us  in  the  way  of 
comprehending  the  real  principle  underlying  the  indirect 
taxes.  But  it  must  do  more  than  that.  It  must  also  put  us  in 
a  position  to  understand  the  break-up  of  the  general  property 
tax  and  the  change  taking  place  in  the  taxation  of  mortgages 
throughout  the  country.  Or  again,  it  must  enable  us  to  ex- 
plain how  it  is  that  in  the  great  city  of  New  York  almost  the 
entire  tax  revenue  can  be  derived  from  an  impost  on  real  estate, 
without  engendering  a  revolution  among  the  particular  class 
of  property  owners  that  is  singled  out  for  taxation. 

The  truth  of  the  matter  is  that  things  are  not  what  they 
seem;  that  the  older  theory  that  justice  can  be  attained  by 
taxing  every  man  on  all  his  property  does  somehow  not  work 

\out,  because,  as  a  matter  of  fact,  the  taxation  of  property  is 
not  necessarily  taxation  of  the  property  owner.  In  other 
words,  we  are  confronted  by  the  great  problem  of  the  shifting, 
the  incidence,  and  the  efifects  of  taxation.  The  individual 
taxpayer  does  not  live  to  himself  alone;  he  forms  a  part  of  a 
delicate  and  complex  organism,  and  his  interests  are  indissolubly 
bound  up  with  those  of  his  neighbors.  The  problem  of  taxation, 
like  every  problem  of  value,  is  primarily  a  social  and  not  an  in- 
dividual problem.  The  striking  change  that  has  come  over 
modem  economics  is  the  emphasis  that  has  been  put  upon  the 
social  aspects  of  theory.    If  there  is  any  one  thing  that  is  needed 

'  in  the  science  of  finance,  it  is  the  point  iFor  which  I  have  clamored 
so  insistently  during  the  past  few  years,  that  the  newer  theory 
of  taxation  must  proceed  from  the  social,  and  not  the  individual, 
point  of  view.  It  is  this  point  of  view  that  is  responsible  for  the 
more  modem  version  of  the  theory  of  diffusion  or  absorption 
of  taxation.  It  is  this  point  of  view  which  emphasizes  the  newer 
doctrine  of  capitalization  of  taxation.    It  is«this  point  of  view 
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which  unites  the  doctrines  of  absorption  and  capitalization 
in  the  wider  theory  that  I  have  ventured  to  call  the  elision  of 
taxation.  Slowly  we  are  beginning  to  realize — and  by  we  I 
mean  not  alone  the  representatives  of  science,  but  the  legis- 
lators and  the  courts — that  to  tax  a  particular  piece  of  property 
is  not  necessarily  to  tax  the  property  owTier;  that  to  attain 
justice  in  taxation  it  is  not  requisite  to  tax  all  kinds  of  property; 
and  that  in  the  case  both  of  the  so-called  direct,  and  the  so- 
called  indirect  taxes,  the  real  problem  is  not  as  to  which  individ- 
ual advances  the  tax,  but  as  to  what  class  of  individuals  ulti- 
mately pay  the  tax,  or  are  either  burdened  or  benefited  by  it. 

In  this  respect,  therefore,  the  progress  of  theory  in  the  last 
twenty-five  years  has  scarcely  kept  pace  with  the  unconscious 
revelation  of  the  theory  in  the  facts  of  actual  life.  A  beginning 
has  been  made,  but  only  a  beginning;  and  the  task  of  the  next 
quarter  of  a  century  is  to  carry  out  into  all  its  ramifications  an 
elaboration  and  a  more  adequate  comprehension  of  this  doctrine- 
of  the  social,  rather  than  the  individual,  forces  in  taxation. 

It  may  be  claimed,  however,  that  there  still  remains  a  field 
for  the  application  of  the  individual  theory  of  taxation,  because 
it  is  undoubtedly  true  that  in  many  cases,  at  all  events,  a  tax 
is  not  shifted,  but  is  really  borne  by  the  individual  who  pays  it. 
Although  we  may  grant  this  contention,  it  is,  I  think,  suscep- 
tible of  proof  that  even  from  the  individual  point  of  view  a 
great  change  has  taken  place  in  the  facts  of  modem  taxation, 
which  must  inevitably  react  upon  the  theory;  and  that  even 
this  putative  individual  basis  of  taxation  will,  on  closer  examina- 
tion, be  found  to  be  shot  through  with  social  considerations. 

We  come,  in  other  words,  to  the  great  question  which  has  long 
vexed  the  minds  of  scholars  and  taxed  the  energies  of  statesmen, 
as  to  what  really  is  the  test  and  measure  of  the  obligation  of  the 
individual  to  contribute  to  the  support  of  government.  Even 
assuming  that  every  individual  bears  the  burden  of  what  he 
actually  pays  to  the  state,  how  shall  this  burden  be  apportioned? 
Two  answers,  as  is  well  known,  have  been  given  to  this  query. 
Yet  each  has  failed  to  satisfy  the  rigorous  demands  of  modern 
investigation;  the  one  because  it  is  plainly  inadequate,  the  other 
because  it  has  hitherto  been  incorrectly  interpreted. 

The  answer  that  was  almost  universally  given  in  the  earlier 
tstage  of  fiiscai  inquiry  was  that  individuals  should  contribute 
to  the  support  of  government  in  accordance  with  the  benefits 
or  advantages  which  they  derived  from  government  action. 
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This  has  now  become  known  as  the  Benefit  Theory  of  taxation. 
The  state  was  conceived  of  as  a  large  joint-stock  company,  in 
which  the  individual  citizens  were  shareholders;  and  each 
citizen  was  imagined  to  derive  from  the  operation  of  this  cor- 
poration a  definite  amount  of  profits  in  accordance  with  his  in- 
vestment in  the  enterprise.  Since  the  operations  of  government 
were  not  designed  to  yield  a  dividend  in  actual  money,  the  prof- 
its were  conceived  of  primarily  as  being  something  in  the  nature 
of  an  intangible,  but  none  the  less  calculable,  dividend;  and 
since,  in  the  minds  of  those  writers,  the  chief  and  well-nigh  the 
sole  function  of  government  was  to  protect  life  and  property, 
the  quantum  of  benefit  that  each  individual  received  stood  in 
a  certain  proportion  to  his  wealth.  Taxes  hence  represent 
nothing  but  an  insurance  premium,  or  a  periodic  payment 
made  by  the  individual  in  order  to  guarantee  the  continuance 
of  his  profits  in  this  joint-stock  enterprise.  The  theory  of  bene- 
fit or  protection,  although  now  ahnost  completely  abandoned 
by  scholars,  still  lingers  in  the  minds  of  some  writers,  and  is 
foimd  to  a  considerable  extent  in  the  tax  decisions  of  the  courts 
of  Anglo-Saxon  countries,  where  the  force  of  precedent  is  so 
enormous. 

The  reason  why  the  benefit  theory  of  taxation  has  been 
abandoned  is  two-fold.  In  the  first  place,  even  on  the  assump- 
tion that  the  theory  involves  a  correct  interpretation  of  the 
relations  of  the  individual  to  the  government,  a  more  rigid 
analysis  discloses  the  fact  that  the  benefits  conferred  by  govern- 
ment on  individuals  do  not  stand  in  any  such  relation  to  wealth 
— whether  to  property  or  to  income — as  had  been  imagined. 
Even  granting  that  the  sole  function  of  government  is  to  pro- 
tect property,  it  does  not  follow  either  that  it  costs  the  govern- 
ment twice  as  much  to  protect  property  of  twice  the  amount, 
nor  that  the  smaller  property  owner  feels  that  he  is  getting  only 
one-half  the  benefits  on  his  own  property  that  the  larger  pro- 
prietor receives  on  his.  Furthermore,  it  is  obvious  that  the 
government  protects  persons  as  well  as  property,  and  the  per- 
sonal protection  realized  by  a  poor  man  is  no  less  valuable  to 
him  than  the  personal  protection  afforded  to  a  rich  man.  Still 
further,  however,  it  soon  became  apparent  that  government 
is  more  than  the  mere  watchdog  of  society,  and  that  protection 
does  not  exhaust  its  functions.  As  soon,  however,  as  we  con- 
sider the  other  functions  of  government,  the  fallacy  of  the 
benefit  theory  becomes  evident.    For  the  advantages  derived 
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by  individuals  from  government  action  are  found  to  be  in  largo 
measure  not  in  direct,  but  in  inverse,  proportion  to  their  wealth. 
The  poor  man  sends  his  children  to  a  public  school,  the  rich 
man  resorts  to  a  private  school;  the  poor  man  depends  for  fire 
protection  or  sanitation  upon  the  efforts  of  government,  the 
rich  man  avails  himself  of  the  services  of  the  best  appliances 
and  the  foremost  experts;  the  poor  man,  in  last  instance,  re- 
sorts to  poor  relief  or  state  pensions;  the  rich  man  needs  no 
such  assistance.  In  almost  every  domain  of  modem  govern- 
mental activity,  it  may  thus  be  contended  with  some  degree 
of  truth  that  the  direct  benefits  of  state  action  are  frequently 
in  inverse  proportion  to  the  \V(ealth  of  the  individual.  A  theory 
which  would  practically  result  in  placing  greater  burdens  upon 
the  poor  man  than  upon  the  rich  man  must,  therefore,  be  de- 
fective in  one  of  its  premises. 

The  second  and  chief  reason,  however,  why  the  benefit  theory 
of  taxation  was  abandoned  is  that  the  whole  foundation  of 
political  philosophy  on  which  it  was  erected  was  recognized 
as  insecure.  The  modem  theory  of  political  science  rests  upon 
the  more  organic  conception  of  the  relation  of  the  individual  to 
the  state;  it  recognizes  the  fact  that  the  public  collective  wants 
are  as  much  a  part  of  the  nature  of  civilized  man  as  are  his 
individual  private  wants;  and  that  the  essence  of  taxation  is  a 
moral,  as  well  as  a  legal,  obligation.  The  government,  indeed, 
must  do  something  for  the  community  in  return  for  the  support 
which  it  receives.  But  this  reciprocal  obligation  on  the  part 
of  the  government  is  not  toward  the  individual  as  such,  but 
toward  the  individual  as  a  part  of  the  greater  whole.  The 
special  benefit  is  swallowed  up  in  the  common  benefit.  The 
special  benefit  to  the  individual  is,  in  most  cases,  even  not 
measurably;  for  the  distinguishing  characteristic  of  modern 
civilization  is  the  spread  throughout  the  community  of  these 
impalpable,  nou-material  results  of  good  government  which 
make  for  the  conmion  welfare,  and  especially  for  the  higher 
life.  In  its  ideal  form  at  all  events,  the  state  must  be  likened 
not  to  a  joint-stock  company,  but  to  a  family.  The  citizens 
are  not  stockholders  but  brethren,  animated,  if  they  are  patriots, 
by  the  same  ideals  and  by  the  same  fine  sense  of  co-operation 
in  the  common  interest.  Whatever  the  test  of  this  moral  ob- 
ligation  to  contribute  to  the  support  of  the  whole  may  be,  it 
is,  in  the  state  as  little  as  in  the  family,  assuredly  not  the  meas- 
ure of  benefit  received.    Not  only  is  the  test  wholly  imprac- 
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ticable,  but   if  it  were   practicable  it   would  be  completely 
inadequate. 

It  may  be  claimed,  indeed,  that  this  analogy  of  the  state  to 
the  family  is  strained,  and  that  cases  do  arise  where  the  govern- 
ment undergoes  a  certain  expense,  and  actually  performs  a 
definite  service,  for  the  particular  individual,  the  benefits  of 
which  are  separably  and  measurably  calculated.  Such  a  case  ol> 
tains,  for  instance,  when  the  government  sells  gas  to  the  individ- 
ual, or  makes  a  charge  for  a  certain  permit,  or  demands  that 
the  cost  of  an  improvement  which  inures  particularly  tq  the 
benefit  of  a  given  set  of  individuals  be  borne,  in  whole  or  in  part, 
by  them.  While  this  claim  ma^  at  once  be  conceded,  it  must 
be  pointed  out  that  such  payments  do  not  come  under  the  head 
of  taxes,  properly  so  called.  Even  though  there  is  still  much 
confusion  in  the  minds  of  our  legislators  and  our  judges,  we 
cannot  help  realizing,  as  we  look  back  upon  the  progress  of  the 
last  twenty-five  years,  that  one  of  our  chief  steps  in  advance  has 
been  a  more  proper  classification  of  public  revenues,  and  a 
recognition  of  the  fact  that  taxes  must  not  be  confused  with 
prices  or  with  fees  or  with  special  assessments.  What  we  have 
to  treat  of  here  is  not  the  whole  subject  of  government  revenues, 
but  the  special  topic  of  taxation.  In  a  tax  the  point  of  chief 
importance  is  the  prevalence  of  the  common  bftiefit,  and  the 
purely  incidental  character,  if  it  exists  at  all,  of  the  special 
benefit  to  the  individual.  Where  the  special  benefit  to  the 
individual  is  separately  calculable,  and  is  no  longer  a  purely 
incidental  result  of  government  action,  we  are  dealing  with 
something  that  is  not  a  tax  at  all. 

III.  Social  Considerations  and  the  Faculty  Theory 

• 

When  the  benefit  theor>^  of  taxation  was  abandoned  it  was 
replaced  by  the  faculty  or  ability  theory.  This  theory  taught 
that  the  measure  of  general  obligation  to  the  support  of  govern- 
ment is,  in  the  state  as  in  the  family,  the  capacity  on  the  part  of 
the  individual  to  contribute  to  that  support.  This  seemed  to  be 
an  enlightening  and  comprehensive  proposition.  But,  as  in  the 
case  of  the  benefit  theory,  the  difficulty  arose  when  an  attempt 
was  made  to  analyze  more  closely  exactly  what  was  meant  by 
the  faculty  principle.  Perhaps  the  most  important  step  in  the 
analysis  was  taken  by  those  writers  who,  like  John  Stuart  Mill, 
conceived  the  essence  of  faculty  or  ability  to  reside  in  equality 
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of  sacrifice.  That  is,  they  measured  the  ability  of  the  individual 
to  pay  taxes  by  the  amount  of  sacrifice  that  would  be  imposed 
upon  him  by  the  burden  of  the  payment.  I  do  not  here  speak 
of  the  various  suggestions  that  have  been  put  forward  to  ascer- 
tain the  objective  norm  of  this  faculty  so  interpreted,  further 
than  to  recall  the  gradual  evolution  from  the  test  of  expenditure 
to  that  in  turn  of  property,  of  product,  and  of  income.  The 
important  point  for  our  purpose  is  that  the  subjective  measure 
of  the  obligation  was  found  to  consist  in  sacrifice.  It  is  true, 
indeed,  that  in  recent  times  this  explanation  of  Mill  has  been 
further  elaborated,  as,  for  instance,  in  the  suggested  substitution 
by  Professor  Edgeworth  and  by  Professor  C'arver  of  the  principle 
of  minimum  sacrifice,  in  lieu  of  that  of  equal  sacrifice.  But  apart 
from  the  peculiar  difficulties  inherent  in  this  newer  version, 
upon  which  this  is  not  the  place  to  touch, ^  we  are  confronted 
by  the  fact  not  only  that  fiscal  practice  does  not  conform  to 
the  general  theory  of  sacrifice,  but  that  the  doctrine  of  ability 
or  faculty  itself  has  been  assailed  by  recent  thinkers  as  in  some 
respects  unsatisfactory. 

While  there  is  some  force  in  the  objections  that  have  been 
urged,  they  are,  in  my  opinion,  not  sufficient  to  invalidate  the 
doctrine  of  ability  or  faculty,  if  correctly  interpreted.  Almost 
all  the  modem  waiters  on  finance,  in  Germany  as  well  as  in 
England  and  elsewhere,  have  regarded  faculty  too  exclusively 
from  the  point  of  view  of  consumption.  The  whole  sacrifice 
theory,  whether  in  the  equal-sacrifice  or  in  the  minimum-sacrifice 
version,  deals  only  with  this  phase  of  the  problem.  It  asks  what 
is  the  burden  that  rests  upon  the  individual  in  virtue  of  his 
payment  of  taxes;  and  how  much  of  his  property  or  income 
remains  for  purposes  of  his  own  consumption.  It  is  through 
and  through  an  essentially  consumption  theory  of  finance.  A 
more  careful  analysis  of  the  doctrine,  however,  and  one  that  is 
more  in  harmony  with  the  actual  facts,  forces  us  to  the  conclusion 
that  the  consumption  side  of  the  theory  must  be  reinforced  by 
the  production  side.  In  estimating  a  man's  faculty  or  ability  to 
pay  we  must  not  alone  think  of  the  burden  imposed  upon  him  in 
parting  with  his  property  or  income,  but  we  must  also  consider 
the  opportunities  which  he  has  enjoyed  in  securing  that  property 
or  income. 

But  what,  it  may  be  asked,  is  the  real  import  of  this?    The 

*  For  a  discussion  of  these  doctrines  see  Seligman,  Progreasive  Taxation^ 
2  ed.  (1908),  pp.  285-289. 
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answer  is  obvious.  Manifestly,  as  soon  as  we  regard  the  produc- 
tion side  of  the  problem,  we  are  confronted  by  the  phenomenon 
of  privilege  in  all  its  manifold  forms.  If  an  individual  secures 
his  wealth  largely  through  his  own  unaided  exertions,  that  is  one 
thing.  If,  on  the  contrary,  his  fortune  is  in  great  measure 
ascribable  to  the  privileges  conferred  upon  him  by  law,  the  situa- 
tion is  a  very  different  one.  The  privileges  render  it  easier  for 
him  to  create  and  to  augment  his  wealth,  and  the  real  sacrifice 
involved  is  the  sacrifice  of  acquisition,  as  well  as  that  of  disposi- 
tion. The  older  theory  of  faculty  dealt  only  with  the  latter  kind 
of  sacrifice;  the  newer  theory  of  faculty  must  include  both  kinds. 

The  doctrine  of  ability  or  faculty,  as  thus  reinvigorated,  is 
not  only  free  from  objection;  it  is,  because  more  inclusive,  supe- 
rior to  any  of  the  rival  conceptions  that  now  divide  the  camp  of 
fiscal  thinkers.  Our  friends,  the  single  taxers,  for  mstance,  who 
have  done  such  yeoman's  service  in  many  phases  of  fiscal  reform, 
commit  a  double  mistake;  first,  in  singling  out  a  particular 
privilege  as  the  only  one  to  be  reckoned  with;  and,  secondly, 
in  erecting  the  principle  of  privilege  into  an  independent  and 
all-sufficient  explanation  of  the  relation  of  the  individual  to  the 
government.  Some  of  them,  in  the  ardor  of  their  reaction 
against  the  faculty  theory,  even  go  so  far  as  erroneously  to 
identify  the  privilege  theory  with  the  benefit  theory,  and  thus 
revert  to  the  old  and  discredited  explanation.  But  even  those 
who  do  not  go  to  this  length  nevertheless  see  in  the  doctrine 
of  privilege  an  all-embracing  and  adequate  principle.  As  I  have 
attempted  to  point  out  above,  however,  this  view  is  essentially 
incorrect,  because  it  looks  at  only  one-half  of  the  problem.  It 
regards  solely  the  acquisition  of  wealth,  and  is  oblivious  of  the 
disposition  of  wealth.  The  older  faculty  theory,  as  it  has  been 
almost  universally  expounded,  errs  on  one  side  of  the  question; 
the  privilege  theory  errs  to  an  equal  extent  on  the  other  side. 
The  only  satisfactory  solution  of  the  problem  is,  while  upholding 
the  faculty  theory  of  taxation  as  over  against  the  old  benefit 
theory,  so  to  broaden  and  interpret  the  faculty  theory  as  to  make 
it  include  all  of  what  is  legitimate  in  the  privilege  theory,  with- 
out incurring  any  of  its  extravagances. 

This  new  interpretation  of  the  faculty  theory  also  enables 
us  to  explain  the  actual  progress  of  events  during  the  past 
quarter  of  a  century.  On  the  one  hand,  we  have  the  great  move- 
ment toward  the  income  tax,  a  movement  which  is  perceptible 
in  the  United  States  as  well  as  in  France  and  the  other  European 
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countries.  This  movement  is  the  direct  result  of  the  older  ele- 
ments involved  in  the  faculty  theory.  It  is  a  recent  movement 
in  the  United  States  simply  because  the  whole  faculty  theory  of 
t(uation  is  of  comparatively  modem  acceptance.  But  the  two 
newer  modifications  of  the  income  tax  which  are  now  being  so 
hotly  discussed  all  over  the  world,  the  principle  of  graduation, 
and  the  principle  of  differentiation,  are,  consciously  or  uncon- 
sciously, the  result  in  part  at  least  of  the  other  side  of  the  faculty 
conception.  As  I  attempted,  many  years  ago,  to  point  out  in 
the  discussion  of  progressive  taxation,  the  consumption  side  of 
the  theory  alone  does  not  suflBice  for  an  adequate  defence  of  the 
principle.  And  in  the  case  of  the  distinction  between  earned 
and  unearned  incomes  that  has  now  come  to  the  fore  with  such 
insistence  in  Great  Britain  as  elsewhere,  the  justification  of 
•the  higher  rates  on  unearned  incomes  is  to  be  sought  in  large 
measure  in  the  principle  of  privilege,  and  especially  the  privilege 
of  inheritance.  It  is  the  same  privilege  of  inheritance  which  is 
responsible  for  the  great  development  in  recent  years  of  the  pro- 
gressive and  the  collateral  inheritance  taxes  all  over  the  world; 
and  it  is  a  social  privilege  of  a  dififerent  but  of  not  less  important 
kind,  which  has  brought  into  the  forefront  of  political  discussion 
in  Germany,  and  in  England,  the  increment  duties  on  land.  In 
the  United  States  also  the  federal  corporation  tax  and  the  corpo- 
rate franchise  taxes  in  our  commonwealths  are  all  of  them  refer- 
able at  bottom  to  this  newer  idea  of  social  or  legal  privilege  as 
augmenting  the  faculty  or  ability  of  the  taxpayer,  whether  indi- 
vidual or  corporation.  Far  from  working  away  from  the  theory 
of  faculty,  the  events  of  recent  years  show  a  decided  approxima- 
tion to  the  doctrine  as  correctly  interpreted. 

We  see,  therefore,  that  the  chief  development  of  the  last 
quarter  of  a  century,  in  the  practice  as  well  as  in  the  theory  of 
taxation,  has  been  the  increasing  emphasis  laid  upon  the  social 
point  of  view.  In  a  great  domain  of  taxation,  as  we  have  just 
learned,  the  individual  point  of  view  has  been  completely  super- 
seded by  the  social  point  of  view,  and  the  study  of  the  incidence 
and  effects  of  taxation  has  emphasized  to  a  continually  greater 
extent  the  fact  that  the  individual  who  pays  a  tax  is  by  no  means 
always  the  person  who  bears  the  tax.  And  secondly,  as  we  have 
also  seen,  even  in  that  remaining  field  of  taxation  where  the 
iiidividiial  taxpayer  is  the  tax-bearer,  and  where  the  theory  of 
faculty  or  ability  to  pay  has  been  predicated  as  a  fundamental 
principle,  the  individual  element  in  this  theory  has  been  supple- 
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merited  by  the  social  element.  The  older  conception  of  sacrifice 
was  an  individual  conception;  the  newer  idea  of  privilege  is  a 
social  conception;  these  two  conceptions  have  joined  to  form 
the  modern  doctrine  of  capacity  or  ability  to  pay. 

Thus,  from  every  standpoint,  the  individual  idea  has  been 
permeated  with  social  considerations,  and  the  theory  of  finance 
is  taking  its  place  side  by  side  with  the  other  economic  doctrines, 
as  forming  an  outgrowth  of  the  modem  application  of  sociid 
considerations  to  the  older  individual  conception.  Economics 
is  now  sometimes  called  Social  Economics;  the  newer  theory  of 
finance  might  also  well  be  called  the  Social  Theory  of  Finance.* 

IV.  Conflicts  Between  Tax  Jurisdictions 

No  survey  of  recent  tendencies  in  taxation  would  be  com- 
plete, however,  without  some  allusion  to  the  changes  that 
have  been  brought  about  by  the  question  of  various  tax  juris- 
dictions, and  of  the  conflicts  between  them.  In  all  modern 
nations  we  are  struck  by  the  attempt  to  adjust  the  fiscal  rela- 
tions of  sta^e  and  locality;  and  in  all  federal  commonwealths 
we  have  the  added  complication  of  the  adjustment  between 
state  and  nation.  What  does  the  experience  of  the  last  twenty- 
five  years  teach  us  with  reference  to  both  the  theory  and  the 
practice  of  these  problems? 

Let  us  take  up  first  the  question  of  the  relation  of  general 
and  local  finance.  Here  we  at  once  notice  the  obvious  fact 
that  the  tendency  everywhere  is  to  confine  the  local  tax  to 
real  estate.  Originally,  as  is  well  known,  all  taxes  were  pri- 
marily local;  and  we  therefore  find  local  revenues  derived  from 
a  whole  category  of  imix)sts.  Everywhere  the  general  prop- 
erty or  the  general  income  tax  formed  a  large  part  of  thfe  local 
revenue,  and  in  earlier  times  it  was  supplemented  by  a  code 
of  taxes  on  consumption,  a  system  which  still  survives  in  many 
cities  of  the  European  continent.  When  state  taxes  developed, 
they  were  either  tacked  on  to  the  local  revenue,  as  is  still  the 
custom  in  the  United  States;  or  where  tax  administration 
had  become  national,  as  in  France  and  some  other  European 
countries,  the  reverse  process  occurred  and  local  taxes  were 
now  tacked  on  to  the  state  revenues.    It  is  here  now  that  we 

^  Tliis  theory  is  not  to  be  confused  with  the  socio-political  theory  of 
taxation  which  is  sometimes  associated  with  the  name  of  Adolf  WapiuT, 
and  which  has  been  elsewhere  discussed  by  me.  See  Scligman,  Progressive 
Taxation,  2  ed.  (1908),  pp.  12^132. 
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notice  a  most  instructive  evolution.  I  need  not  stop  in  this 
place  to  emphasize  the  great  economic  changes  whiph  rendered 
the  general  property  tax  of  earlier  days  unfitting  and  inopera- 
tive. But  I  do  want  to  accentuate  the  fact  that  has  been  lost 
sight  of,  that  the  reason  of  the  decay  and  the  disappearance 
of  the  general  property  tax  all  over  Europe  was  not  only  the 
break-up  of  the  original  mass  of  property  into  its  constituent 
elements,  but  also,  to  an  equally  great  extent,  the  fact  that 
the  administration  of  the  general  property  tax  remained  local, 
while  the  basis  of  the  revenue  derived  from  property  was  now 
becoming  general.  In  other  words,  an  important  cause  of  the 
failure  of  the  general  property  tax  was  the  attempt  to  apply 
local  administrative  methods  to  what  was  now  essentially 
fitted  only  for  general  administrative  methods.  Individual 
property  and  individual  income  can  not,  in  modern  times,  be 
localized;  and  therefore  a  local  tax  on  general  property  or 
general  income  becomes  increasingly  difficult  to  administer. 
This  is  one  of  the  chief  reasons  why  the  general  property  tax 
is  becoming  a  farce  in  the  United  States,  just  as  it  explains 
why  it  has  long  since  disappeared  practically  everywhere  else 
in  the  civilized  world.  But  it  also  enables  us  to  understand 
the  reason  why  the  modem  income  taxes,  and  even  the  prop- 
erty taxes  where  they  exist,  are  based  upon  the  broader,  and 
not  the  narrower,  administrative  foundation. 

What  applies  to  the  general  property  tax  applies  to  many 
other  general  taxes.  The  one  important  category  of  revenue, 
however,  to  which  this  administrative  shortcoming  does  not 
apply  is  the  tax  on  real  estate,  and  thus  everywhere  we  find 
local  taxation  coming  more  and  more  to  assume  the  form  of 
a  tax  on  real  estate.  In  some  countries,  as  in  England  and 
Australia,  this  is  now  the  fact  by  law.  In  some  places,  like 
the  more  developed  industrial  centres  of  the  United  States, 
it  is  now  virtually  a  fact  by  custom.  In  France,  indeed,  the 
movement  has  onfy  just  begun,  but  is  quite  perceptible;  while 
in  Germany  the  well-intentioned  reforms  of  the  early  nineties 
have  been  in  part  blocked  by  the  selfish  but  unreasoning  op- 
position of  the  landowners,  who  do  not  quite  realize  the  true 
economic  significance  of  the  process.  Indeed,  with  all  the 
disadvantages  and  absurdities  of  our  American  system  I  should 
say  that  the  system  of  local  taxation  in  the  United  States, 
as  it  is  fast  developing  in  actual  practice  in  the  most  advanced 
communities,  is  superior  to  that  which  exists  in  Germany  or 
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in  France,  and  even  in  some  important  respects  not  inferior 
to  that  which  is  found  in  England.  The  trouble  with  our 
American  scheme  is  that  the  facts  are  developing  in  spite  of 
the  law,  and  not  in  accordance  with  the  law.  The  tendency, 
however,  throughout  the  worid  toward  reliance  for  local  revenues 
upon  the  real  estate  tax  is  not  alone  indisputable,  but  also  in 
complete  harmony  with  the  newer  theories  of  finance. 

The  other  side  of  the  problem,  namely,  the  relation  of  state 
to  federal  finance,  has  come  to  the  front  primarily  in  great 
empires  like  Germany,  Australia,  Canada  and  the  United 
States.  In  this  country  we  are  at  the  present  time  in  the  very 
throes  of  the  discussion.  As  we  have  pointed  out  elsewhere 
at  some  length,^  the  real  considerations  involved  in  the  choice 
of  revenues  for  conflicting  tax  jurisdictions  are  the  considera- 
tions of  efficiency,  of  suitability,  and  of  adequacy.  Into  the 
further  discussion  of  these  subjects  I  do  not  intend  here  to 
enter.  But  one  point  calls  for  especial  emphasis.  The  situa- 
tion in  the  United  States  is  far  more  difficult  than  that  in 
most  of  the  other  empires  mentioned,  because  of  our  system 
of  constitutional  restrictions.  The  older  I  grow  and  the  more 
deeply  I  work  into  our  economic  and  fiscal  problem,  the  more 
seriously  do  I  question  the  value  of  our  much-lauded  system 
of  constitutional  restrictions,  at  all  events  as  applied  to  the 
problems  in  hand.*  We  see  the  embarrassments  on  all  sides. 
All  the  other  countries  have  been  able,  for  instance,  to  rid 
themselves  of  the  general  property  tax,  while  we  shall  have  to 
devote  many  an  arduous  year  to  the  effort  to  overcome  the 
initial  restrictions  in  most  of  our  state  constitutions.  And  so 
far  as  this  particular  problem  of  the  relation  of  federal  and 
state  finance  is  concerned,  the  much  great<?r  progress  that  has 
been  shown  by  our  Canadian  neighbor,  not  to  speak  of  some 
of  our  friends  across  the  seas,  is  due  to  their  happy  immunity 
from  the  dogma  of  state  rights.  Simply  because  of  the  accident 
that  when  our  constitution  was  formed  the  separate  states 
were  independent  and  jealous  of  each  other,  we  have  embedded 
into  our  constitution  the  theory  that  all  rights  not  expressly 
granted  to  the  national  government  are  reserved  to  the  states. 
Yet  immediately  across  the  border  we  have  a  nation  which  is 
to-day  more  than  twice  as  populous  as  was  ours  when  the 
constitution  was  framed,  and  which  in  no  distant  future  is 
bound  to  become  ojs  great  and  as  mighty  an  empire  as  our  own; 

*  Infrat  chap.  xii. 
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and  yet  Canada  has  prospered  on  just  the  reverse  theory, 
namely,  the  theory  that  the  rights  not  granted  to  the  states 
are  reserved  to  the  national  government.  Under  this  system 
Canada  is  solving  not  alone  her  fiscal  problems,  but  many 
other  economic  problems,  in  a  far  more  successful  way  than 
are  we.  And  what  is  true  of  Canada  is  true,  in  a  large  measure, 
of  the  other  great  federal  states.  We  have  shackled  ourselves 
with  bonds  which  now  cramp  and  bind  our  well-rounded  develop- 
ment. We  have  erected  into  a  fetish  of  so-called  state  rights  or 
local  self-government,  a  theory  which  the  successful  career  of 
other  Anglo-Saxon  empires  has  shown  to  be  unnecessary  and 
embarrassing.  The  experience  of  the  last  twenty-five  years, 
if  it  conveys  any  lesson  at  all  in  fiscal  as  well  as  in  economic 
matters,  teaches  us  that  our  whole  constitutional  theory 
deserves  considerable  overhauling. 

Putting  these  considerations  into  practical  form  it  means,  as 
I  have  attempted  elsewhere  to  indicate,  that  the  income  tax 
of  the  future  in  this  country  is  to  be  a  national  and  not  a  state 
income  tax;  and  that  so  far  as  the  corporation  tax  and  the  in- 
heritance tax  are  concerned,  the  almost  insuperable  obstacles 
to  overcoming  the  difficulties  of  interstate  conflicts  of  tax 
jurisdiction  may  be  removed  by  a  national  supervision  of  the 
taxes  imposed  by  the  states,  or  by  some  scheme  whereby  the 
taxes  in  question  will  become  national,  so  far  as  the  methods 
of  assessment  are  concerned,  even  though  the  proceeds  may  be 
apportioned  in  whole,  or  in  part,  to  the  separate  commonwealths. 
In  some  way  or  other  the  legal  facts  must  be  made  to  conform 
to  the  economic  facts.  In  some  form  or  other  the  structure  of 
government  must  be  put  into  harmony  with  the  content  of  J 
economic  life. 

The  last  quarter  of  a  century,  therefore,  which  has  seen  such 
enormous  changes  in  the  economic  basis  of  society,  is  bringing 
about  equally  vast  changes  in  the  theory  and  practice  of  taxa- 
tion. Smnmed  up  in  a  few  words,  this  movement  means,  on  the 
one  hand,  the  reconciliation  of  efficiency  with  justice,  or  rather 
the  attainment  of  justice  through  efficiency;  and,  on  the  other 
hand,  it  means  the  correlation  of  the  older  individual  and  the 
newer  social  elements  in  the  problem.  The  struggles  over  the 
budget  in  England,  over  the  income  tax  in  France,  over  the 
revenue  code  in  Germany,  are  all  of  them  symptoms  of  this 
newer  spirit.  And  in  the  United  States  the  effort  to  abolish 
the  iniquitous  general  property  tax;  the  attempt  to  secure  a 
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separation  of  the  sources  of  state  and  local  revenue;  the  en- 
deavor to  hold  individuals  and  corporations  up  to  their  obliga- 
tions to  the  treasury;  the  movements  to  modify  our  system  of 
import  and  internal  revenue  duties,  and  to  supplement  them  by 
an  income  tax;  and  above  all,  the  tendency  toward  the  spread 
of  the  inheritance  tax  and  the  incipient  discussion  as  to  the 
applicability  of  the  theory  of  unearned  increment  to  land  taxes, 
— all  of  these  but  emphasize  the  lesson  which  I  have  sought  to 
convey.  The  civilized  world,  in  its  rapid  onward  sweep,  is  fast 
realizing  all  these  newer  ideas  in  taxation.  It  remains  for  the 
student  to  analyze  and  to  explain  the  situation,  and  by  clarify- 
ing the  conceptions  of  statesmen  as  to  the  real  import  of  these 
vast  changes,  to  put  them  in  a  position  to  become  the  leaders 
of  the  people,  who  are  the  ultimate  arbiters  in  this  quest  for 
justice  and  in  this  endeavor  to  reflect  in  fiscal  institutions  the 
highest  aims  of  economic  and  social  progress. 


CHAPTER  XI 

THE  SEPARATION  OF  STATE  AND  LOCAL  REVENUES  ^ 

I.  The  Present  Difficulties 

The  discontent  with  the  conditions  of  American  taxation 
is  growing  apace.  The  reason  is  not  far  to  seek.  On  the  one 
hand,  the  development  of  industrial  democracy  is  everywhere 
creating  greater  demands  upon  the  public  purse  for  a  collec- 
tive action  which  shall  be  in  the  interests  of  the  entire  com- 
munity; on  the  other  hand,  the  growth  of  prosperity  and  the 
transition  from  more  primitive  economic  conditions  to  those 
of  a  complex  industrial  society  are  rendering  more  and  more 
inadequate  the  fiscal  basis  and  the  fiscal  machinery  which  have 
been  bequeathed  to  us  by  our  ancestors.  Thus  at  both  ends 
the  pressure  is  felt.  The  fiscal  needs  are  multiplied  and  the 
fiscal  machinery  is  getting  out  of  gear.  Expenditures  are  grow- 
ing, and  the  old  forms  of  revenue  are  no  longer  suitable.  Hence 
the  pressure  of  public  needs  upon  public  resources.  And  since 
these  public  needs  are  augmenting  most  rapidly  in  the  domain 
of  local  rather  than  of  national  government,  it  is  primarily  ques- 
tions of  state  and  local  revenues  that  are  becoming  increasingly 
embarrassing. 

It  would  be  a  mistake,  however,  to  suppose  that  the  public 
resources  are  in  themselves  inadequate.  The  fault  does  not 
lie  with  the  social  income.  National  prosperity  is  great  and 
growing,  and  the  increase  of  wealth  and  of  social  income  is 
proceeding  michecked.  Were  our  state  and  local  resources 
marshalled  and  organized  for  fiscal  purposes  as  is  done  by  the 
national  government,  the  embarrassment  would  soon  vanish. 
We  all  know  that  in  normal  times  there  has  never  been  the 
slightest  difliculty  in  securing  a  revenue  for  national  purposes 
which  should  be,  not  only  abundant,  but  on  the  whole  satis- 
factory to  the  community.    We  know  equally  well,  however, 

*  This  chapter  is  reprinted  with  some  changes  from  the  paper  in  Addresses 
and  Proceedings  of  the  First  Annual  Conference  of  the  National  Tax  Associa- 
tion, New  York,  1908,  p.  485  et  seq. 
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that  what  has  been  so  successfully  done  by  the  national  govern- 
ment is  very  imperfectly  accomplished  by  our  state  and  local 
governments.  The  wealth  is  there,  the  resources  are  there,  but 
the  method  of  tapping  the  resources  has  become  unsatisfactor}-, 
lopsided  and  unequal.  What  is  needed  is  a  readjustment  of 
the  system  to  make  it  fit  modern  necessities. 

In  an  empire  like  the  United  States  the  problem  will  naturally 
assume  a  somewhat  different  form  in  various  sections.  Finance 
and  politics  are  but  the  ultimate  expression  of  economic  forces 
and  relations,  and  the  economic  conditions  vary  widely  through- 
out our  country.  The  transition  from  the  frontier  life  and  the 
activity  of  a  purely  agricultural  conamunity  to  the  conditions  of  a 
highly  developed  and  complex  industrial  community  has  made 
far  more  progress  in  some  sections  than  in  others,  and  to  the 
extent  that  this  transition  has  only  begun,  the  older  methods 
possess  a  certain  measure  of  validity.  What  is  good  for  New 
York  is  not  necessarily  good  for  Mississippi,  nor  again  for  Utah. 
But  notwithstanding  this  diversity  of  economic  conditions, 
there  are  certain  phenomena  which  are  conamon  to  all.  The 
large  corporate  agencies  of  transportation  are  found  throughout 
the  country.  Some  of  the  great  trusts  are  selling  their  products 
in  the  little  hamlets  as  well  as  in  the  important  conmiercial 
centres.  Certain  defects  in  our  fiscal  system  are  therefore 
being  recognized  as  common  to  the  whole  country,  and  with 
the.  development  of  more  homogeneous  economic  conditions 
this  is  bound  to  be  increasingly  true  in  the  future.  We  have 
tax  commissions  wrestling  with  very  much  the  same  problems, 
not  only  in  Massachusetts  and  New  York,  but  in  Minnesota 
and  Wisconsin;  not  only  in  Louisiana,  but  on  the  Pacific  slope. 

What,  then,  are  the  chief  difficulties  in  our  tax  system  which 
are  coming  more  and  more  to  be  recognized  everywhere  through- 
out the  length  and  breadth  of  the  land?  I  should  sum  them 
up  under  eight  heads. 

First  and  foremost  is  the  breakdown  of  the  general  property 
tax,  which  is  almost  everywhere  still  the  chief  reliance  of  state 
and  local  government.  The  general  property  tax  works  well 
only  amid  most  primitive  economic  conditions  for  which  alone 
it  was  calculated.  Almost  everywhere,  for  reasons  which  it  is 
unnecessary  here  to  recapitulate,  and  which  it  is  utterly  im- 
possible to  prevent,  personalty  is  slipping  from  \mder.  The 
administration  of  the  general  property  tax  is  every\i'here 
attended  with  increasing  difficulty,  and  in  our  large  industrial 
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centres  it  has  become,  to  use  the  words  of  a  recent  tax  report, 
"a  howling  farce/'  Everywhere,  north  and  south,  east  and 
west,  although  in  varying  degree,  comes  the  cry  that  the  at- 
tempt to  enforce  the  general  property  tax,  whether  by  listing 
bills  or  tax  ferrets,  by  oaths  or  by  inquisitors,  is  doing  much 
to  force  upon  the  average  citizen  habits  of  falsehood  and  cor- 
ruption. 

Second,  a  growing  lack  of  equality  in  tax  burdens,  not  only 
as  between  classes  in  the  community,  but  as  between  individuals 
of  the  same  class.  Where  land,  for  instance,  is  assessed  at  20 
per  cent  of  its  value  in  certain  counties,  and  at  80  per  cent 
or  100  per  cent  in  other  counties,  it  is  obvious  that  the  contri- 
bution to  the  state  tax  is  grossly  unequal  ai.d  unfair. 

Third,  the  application  to  general  purposes  of  what  was 
intended  to  be  only  a  local  revenue.  All  direct  taxation  was 
originally  local  in  character,  and  the  assessment  of  property 
for  local  taxation  was  at  the  outset  a  comparatively  simple 
matter.  When  the  need  for  state  revenues  made  itself  felt, 
it  was  obviously  expedient  to  tack  on  to  this  local  taxation  a 
quota  for  general  purposes.  But  with  the  great  development 
of  state  functions,  and  with  the  breakdown  of  the  local  barriers 
of  commerce  and  industry,  what  was  originally  equal  soon  turned 
into  inequality,  and  the  attempt  to  fetter  interlocal  or  even  in- 
terstate business  conditions  by  the  bonds  of  purely  local  assess- 
ment has  proved  to  be  a  fruitful  source  of  difficulty. 

Fourth,  the  failure  to  make  modem  corporations  bear  their 
fair  share  of  taxation.  The  corporation  is  a  growth  of  the  last 
half  centvry.  It  was  unknown  when  the  present  framework 
of  our  tax  system  was  established.  The  attempt  to  force  the 
new  wine  into  the  old  bottles  is  not  only  spoiling  the  wine,  but 
cracking  the  bottles. 

Fifth,  the  failure  to  secure  adequate  compensation  from 
individuals  and  corporations  alike  for  the  franchises  and  privi- 
leges that  are  granted  by  the  community.  An  earnest  effort 
is  being  made  at  present  throughout  the  length  and  breadth  of 
the  land  to  repair  this  defect.  But  with  the  historic  system 
as  it  has  come  down  to  us  in  this  country  of  estimating  wealth 
in  terms  of  property  rather  than,  as  abroad,  in  terms  of  income, 
we  have  been  plunged  into  the  vortex  of  the  assessment  of 
franchise  values,  and  have  thus  been  compelled  to  attack  a 
problem  which  does  not  even  exist  in  other  parts  of  the  world. 

Sixth, 'the  undue  burden  cast  upon  the  farmer.    Practically, 
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this  is  the  problem  of  taxation  in  many  of  our  rural  districts 
and  in  all  agricultural  conamunities  where  the  failure  of  an 
adequate  revenue  system  and  of  the  readjustment  of  social 
resources  makes  it  impossible  to  secure  good  schools  or  fairly 
decent  roads  without  overburdening  what  is,  after  all,  the  chief 
source  of  American  prosperity. 

Seventh,  the  interference  with  business,  due  to  the  partial 
and  spasmodic  enforcement  of  antiquated  laws.  Witness  the 
attempt  in  some  states  suddenly  to  levy  a  mortgage  tax,  as 
recently  in  New  York,  where  the  entire  building  industry  was 
thrown  into  confusion;  or  the  attempt  in  other  states  to  enforce 
now  this  and  now  that  kind  of  property  tax  on  businesses 
which  led  to  a  change  in  the  location  of  the  business  rather  than 
to  any  increase  of  revenue.  The  harassing  of  the  individual 
business  or  the  fear  of  harassment  is  becoming  less  and  less 
defensible  in  the  delicately  adjusted  mechanism  of  modern 
business  society.  Over  a  century  ago  Alexander  Hamilton,  in 
his  famous  report  on  manufactures,  stated  this  golden  maxim: 
*^A11  taxes  which  proceed  according  to  the  amount  of  capital 
supposed  to  be  employed  in  a  business  are  inevitably  hurtful  to 
industry  and  are  particularly  inimical  to  the  success  of  manu- 
facturing industry  and  ought  carefully  to  be  avoided  by  a 
government  which  desires  to  promote  it.  It  is  in  vain  that 
the  evil  may  be  endeavored  to  be  mitigated  by  leaving  it,  in 
the  first  instance,  in  the  option  of  the  party  to  be  taxed  to 
declare  the  amount  of  his  capital  or  profit^." 

Eighth,  the  failure  to  make  great  wealth  contribute  its  due 
share.  In  former  times,  where  property  was  fairly  equally 
distributed  and  conditions  simple,  inequalities  in  tax  burdens 
were  slight  and  unperceived.  Before  the  huge  aggr^ations  of 
modem  wealth,  the  crude  tax  machinery  of  earlier  days  stands 
impotent.  And  yet  we  hug  ourselves  with  the  delusion  that 
all  that  is  necessary  is  to  patch  up  the  old  machinery,  whereas 
what  is  really  needed  is  to  throw  the  old  machinery  on  the 
scrap  heap  and  to  utilize  entirely  new  and  modem  instruments 
and  processes. 

II.   The  Meaning  and  Advantage  of  Separation 

Wc  must  recognize  the  fact,  however,  that  revolutions  of  this 
kind  occur  but  seldom.  The  only  method  of  achieving  substan- 
tial progress  in  society  is,  after  all,  by  attempting  to  go  forward 
step  by  step.    But  however  slow  the  change,  it  is  imperative 
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that  the  goal  be  kept  clearly  in  mind  if  there  is  to  be  any  progress 
at  all.  K  we  move  step  by  step,  it  is  highly  important  that  each 
step  be  a  forward,  and  not  a  retrograde,  one.  Now  the  starting 
point  from  which  progress  of  all  kinds  must  set  out  at  the  present 
time  in  the  United  States  is,  apart  from  the  important  adminis- 
trative changes  to  be  touched  upon  later,  the  abandonment  of 
the  use  of  the  identical  revenue  for  state  and  local  purposes. 
Whatever  other  reforms  are  needed,  and  they  are  many,  no  last- 
ing progress  can  be  made  unless  we  take  this  preliminary  stop. 
It  is  for  this  reason  that  I  have  ventured  to  put  in  the  foreground 
of  discussion  the  problem  of  the  separation  of  state  and  local 
revenues. 

The  utilization  of  the  same  sources  for  both  purposes  is,  as 
we  have  seen,  a  natural  development,  at  least  in  Anglo-Saxon 
communities  where  the  spirit  of  self-government  has  always  been 
strong,  and  where  the  local  unit  has  been  the  cell  that  has  grown 
through  accretion  into  a  mighty  nation.  Yet  the  employment 
of  the  identical  sources  of  revenue  for  state  and  local  purposes 
has  not  only  helped  to  engender  many  of  the  difficulties  which 
have  been  adverted  to  above,  but  has  succeeded  in  confusing 
the  issue,  and  in  rendering  exceedingly  difficult  a  satisfactory 
solution  of  the  problem.  Where  each  local  community  finds 
that  its  interests  are  in  some  unaccountable  way  bound  up  with 
those  of  other  communities,  the  tendency  is  to  induce  an  unwil- 
lingness to  experiment  with  any  changes,  no  matter  how  neces- 
sary, which  through  the  influence  of  these  common  interests 
may  perhaps  react  disadvantageously  upon  the  interests  of 
the  particular  conmiunity.  The  result  is  the  breeding  of  mutual 
suspicion  and,  what  is  still  worse,  of  letharg>\  Just  as  no  single 
individual  can  be  expected  to  submit  an  accurate  list  of  his 
taxable  property  when  he  is  sure  that  his  neighbors  are  all 
successfully  withholding  their  own,  so  no  community  will  be 
willing  to  make  any  change  in  methods,  the  result  of  which 
would,  in  all  probability,  only  be  to  increase  its  common  burdens. 
The  separation  of  state  and  local  revenues  is  therefore  a  matter 
of  importance  in  the  American  commonwealths  of  to-day,  not 
so  much  because  it  forms  in  itself  any  solution  of  the  problem, 
but  because  it  is  the  indispensable  initial  step  to  any  substantial 
and  lasting  progress.  The  separation  of  state  and  local  revenues 
is  not  a  cure,  but  it  will  help  to  make  a  cure  possible.  It  is  from 
this  point  of  view  that  we  must  address  ourselves  to  the  problem. 

There  are  four  aspects  of  the  subject:  First,  what  is  meant 
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by  separation  of  state  and  local  revenues?  Second,  what  are 
its  advantages?  Third,  what  are  the  objections  and  possible 
dangers?  And  fourth,  what  has  thus  far  been  its  history  and  de- 
velopment? 

I.  In  the  first  place,  separation  denotes,  as  the  word  implies, 
some  distinction  between  the  classes  of  revenue.  Almost  ever>'- 
where  in  the  United  States  the  general  property  of  individuals 
is  assessed  for  local  purposes;  and  as  corporations  developed, 
their  property  was  also  assessed  in  the  same  way  by  local  asses- 
sors. County  expenses  are  usually  defrayed  by  apportioning 
the  necessary  amount  to  the  localities  according  to  the  assessed 
valuation  of  property  and  thus  adding  a  county  rate  to  the  local 
rate.  Finally,  the  state  expenditures  are  defrayed  in  precisely 
the  same  way  by  dividing  up  among  the  separate  counties  a 
sum  proportioned  to  the  assessed  valuation  in  the  counties. 
Thus  the  final  tax  rate  upon  property  is  made  up  by  the  addition 
of  these  various  rates.  But  the  assessment  and  the  collection 
are  for  the  most  part  in  the  hands  of  local  authorities. 

What  will  be  gained  by  the  separation  of  state  and  local 
revenue  is  that  the  state  revenues  will  no  longer  be  collected 
from  the  same  source  and  in  the  same  manner  as  the  local  reve- 
nues. It  means  practically  that  there  will  be  no  state  tax  rate  on 
general  property  added  to  the  local  tax  rate  through  the  process 
of  apportioning  state  expenditures  among  the  localities  according 
to  the  assessed  valuation.  It  implies  as  a  corollary  that  some 
other  method  of  securing  the  state  revenues  be  devised.  The 
demand  for  separation  is  primarily  a  negative  rather  than  a 
positive  one;  it  is  destructive  rather  than  constructive.  It  leaves 
open  for  debate  what  particular  alternative  methods  should 
be  substituted.  It  proclaims  in  no  uncertain  tones,  "Leave  to 
the  locality  what  properly  belongs  to  the  locality;  allot  to  the 
state  what  properly  belongs  to  the  state." 

II.  The  second  aspect  of  the  problem  is  a  discussion  of  the 
advantages  that  would  ensue  from  separation.  These  may  be 
summed  up  under  the  following  heads:  A.  Conformity  with 
the  natural  division  of  government  functions  and  activities. 
B.  Greater  equality  in  assessments.  C.  Lowering  of  the  tax 
rates.  D.  R(*moval  of  conflicts  l)etween  city  and  county. 
E.  Greater  flexibility  and  adaptation  of  means  to  end. 

A .  The  first  advant  age  is  conformity  with  the  natural  division 
of  government  functions  and  activities.  The  relation  of  govern- 
ment to  business  life  necessarily  changes  with  the  conditions  of 
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business  activity.  When  business  was  purely  local  in  character, 
as  was  true  in  former  times,  the  local  authorities  were  competent 
to  deal  with  it.  To-day  yet,  activities  connected  with  real 
estate  are  still  largely  of  this  character.  The  real  estate  cannot 
be  removed  from  the  locality^  and  the  benefits  and  burdens 
attaching  to  real  estate  are  still  to  a  very'large  extent  bound  up 
with  the  people  who  live  in  the  inunediate  neighborhood.  What 
is  true  of  real  estate  was  originally  true  of  almost  all  economic 
phenomena.  But  it  is  no  longer  true.  The  scope  of  the  great 
industries  connected  with  the  transportation  of  wealth  and  the 
transmission  of  power  or  intelligence  is  obviously  no  longer  local 
in  character,  and  many  of  the  ordinary  corporations  and  busi- 
nesses are  stretching  out  with  an  activity  that  transcends  all  local 
bounds.  While  the  central  office  must  indeed  be  in  some  one 
locality,  the  scope  and  content  of  the  activities  are  no  longer 
local,  and  in  the  great  majority  of  cases  any  attempt  to  estimate 
the  economic  capacity  of  the  business  or  corporation  to  bear  the 
tax  burdens  by  the  property  existing  in  that  locality  would  be 
woefully  inaccurate.  Not  only  would  the  local  property  often 
be  in  no  proportion  at  all  to  the  local  sales,  but  even  the  local 
sales  would  not  be  any  index  of  the  relative  profits  or  tax-paying 
ability.  The  insurance  company  (although  situated  with  its 
head  office  in  some  one  town)  does  business  throughout  the 
entire  state;  the  railroad  may  have  four  tracks  in  a  little  country 
village  which  contributes  practically  nothing  to  the  traffic;  a 
bank  may  derive  its  profits  in  large  measure  from  out-of-town 
busine&s.  Where  the  activity  is  primarily  interlocal  or  state, 
the  burden  should  be  interlocal  or  state. 

Not  only,  however,  is  there  this  natural  division  between 
state  and  local  functions,  but  even  where  the  phenomenon  itself 
is  purely  local,  experience  has  disclosed  in  some  cases  the  great 
advantage  of  assessment  by  state  rather  than  by  local  officials. 
Real  estate,  for  instance,  can  far  better  be  valued  by  officials 
of  the  neighborhood  who  are  cognizant  of  the  local  conditions, 
even  though  experience  has  shown  the  great  advantages  of  a 
centralized  or  state  control  over  the  local  assessments  in  order 
to  secure  an  interlocal  equality.  But  the  administration  of  a 
liquor-license  law  is  apt  to  be  far  more  effective  if  completely 
divorced  from  local  influences.  It  is  for  such  a  reason,  for  in- 
stance, that  the  liquor-license  tax  is  now  levied  in  New  York  by 
state  officials  with  a  far  greater  degree  of  efficiency  and  there- 
fore with  a  far  greater  resultant  revenue,  than  was  formerly  the 
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case.  So  also  certain  taxes  are  more  effective  when  resting  on  a 
broad  than  on  a  narrow  basis  of  assessment.  The  inheritance 
tax,  for  example,  is  obviously  unfit  for  a  source  of  local  revenue 
because  the  number  of  wealthy  individuals  who  die  in  any  one 
year  in  a  single  town  or  city  is  §o  unpredictable  and  oscillating 
that  the  revenue  would  be  entirely  too  spasmodic.  Broaden  the 
base  by  taking  in  the  whole  state,  and  the  amount  of  property 
passing  by  death  from  year  to  year  will  be  found  to  fluctuate 
very  little. 

Thus,  from  the  double  point  of  view  of  historic  changes  in  the 
scope  of  government  functions  and  of  the  effectiveness  of  admin- 
istration, a  clear  line  can  often  be  drawn  between  what  is  prop- 
erly a  state,  and  what  is  properly  a  local,  source  of  revenue. 

This  consideration  really  carries  one  step  farther  a  distinction 
which  is  found  almost  from  the  beginning  of  our  national  exist- 
ence. At  first,  there  was  no  line  drawn  between  national  and 
state  sources  of  revenue,  and  in  the  critical  years  succeeding 
the  Revolution  the  Union  had  to  depend  upon  requisitions  ad- 
dressed to  the  separate  states,  to  be  raised  by  them  in  the  same 
way  as  their  own  local  revenues.  With  the  collapse  of  this  system 
was  settled  once  and  for  all  the  principle  of  a  separate  and  inde- 
pendent national  revenue  from  sources,  in  part  at  least,  distinct 
from  those  of  state  revenue.  The  whole  domain  of  foreign 
commerce,  which  up  to  that  time  had  been  within  the  purview 
of  the  separate  states,  was  now  transferred  to  the  nation,  and 
the  force  of  historical  necessity  has  since  then  converted  certain 
forms  of  internal  taxation,  which  were  still  for  a  long  time 
administered  by  the  separate  states,  to  the  practically  exclusive 
possession  of  the  nation.  The  process  is  not  indeed  entirely 
complete,  and  we  are  even  now  debating  whether  certain  forms 
of  state  taxation  should  not  hereafter  be  relegated  to  the  general 
government.^  The  point  which  it  is  desired  here  to  emphasize, 
however,  is  that  the  principle  has  been  settled.  It  is  the  same 
principle  which  is  now  applicable  to  the  separation  of  revenues 
within  the  state.  It  was  the  financial  collapse  of  the  Confeder- 
acy which  brought  about  the  separation  of  national  and  state 
rev(^nues.  It  is  the  practical  collapse  of  our  antiquated  fiscal 
system  within  the  states  which  is  just  beginning  to  bring  about 
the  separation  of  state  and  local  revenues.  The  change  in  the 
economic  conditions  at  the  end  of  the  eighteenth  century  was 
responsible  for  the  one;  the  change  in  the  economic  conditions 

^  See  infra,  chap.  xii. 
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at  the  beginning  of  the  twentieth  century  will  be  responsible 
for  the  other.  Thus,  the  first  advantage  of  the  separation  of 
state  and  local  revenues  is  the  fact  that  it  is  in  harmony  with 
an  underlying  principle  of  historical  growth. 

B,  The  second  advantage  is  the  securing  of  greater  equality 
in  assessmients.  The  differences  in  assessed  valuations  in  various 
sections  of  our  states  have  everywhere  become  so  glaring  that 
the  last  few  decades  have  seen  in  almost  every  case  the  creation 
of  boards  of  equalization  designed  to  remedy  the  acknowledged 
evil.  It  is  equally  notorious,  however,  that  the  remedy  has  been 
entirely  inadequate  and  that  the  boards  of  equalization  have 
been  unable  to  accomplish  what  was  expected  of  them.  The 
inequalities  go  on  almost  unchecked,  very  largely  for  the  reason 
that  the  members  of  the  state  boards  have  too  imperfect  a  knowl- 
edge of  the  local  conditions  to  admit  of  any  successful  revision 
of  property  valuations. .  The  relegation  of  the  general  property 
tax  to  the  localities  will  at  once  render  unnecessary  any  equaliza- 
tion, for  if  the  state  revenues  are  secured  in  other  ways,  and  if 
the  general  property  of  individuals,  whether  real  estate  or  per- 
sonalty, is  not  directly  liable  for  state  purposes,  there  will  of 
course  be  no  inducement  for  the  local  authorities  to  seek  to 
lower  the  local  valuations  of  property.  For  purely  local  purposes 
it  makes  no  difference  whether  there  is  a  low  valuation  with  a 
high  tax  rate  or  a  high  valuation  with  a  low  tax  rate;  the  result 
is  precisely  the  same.  With  the  separation  of  state  and  local 
revenues  the  individual  landowner  in  one  part  of  the  state  will 
no  longer  be  casting  envious  glances  at  the  landowners  in  other 
parts  of  the  state,  and  this  mad  scramble  for  reduction  of  assess- 
ments will  be  checked.  It  will  depend  entirely  upon  the  people 
in  the  community  itself,  and  not  upon  those  in  other  communi- 
ties, whether  the  individual  tax  rate  shall  be  high  or  low.  It 
was  not  until  after  separation  was  achieved — and  as  it  was 
thought,  permanently — in  1906  in  the  stat^  of  New  York  that  it 
became  possible  to  raise  the  valuations  of  real  estate  in  New 
York  city  from  the  old  level  of  60-70  per  cent  to  the  new  level 
of  90-100  per  cent. 

It  is  sometimes  claimed  that  the  system  of  separation  will  not 
stop  undervaluation  of  real  estate  because  there  is  the  same 
struggle  between  the  separate  towns  in  a  county  as  between  the 
separate  counties  in  a  state.  The  reply  to  this,  however,  is  two- 
fold. In  the  first  place,  the  proportion  of  county  to  town  ex- 
f)enses  is  apt  to  be  smaller  than  the  proportion  of  state  to 
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county  expenses,  where  the  state  expenses  are  still  apportioned 
in  the  old  manner.  The  relative  influence  of  county  expenditure 
on  local  valuations  is  therefore  slighter.  But  secondly,  even 
where  this  is  not  true,  the  objection  can  be  eliminated  by 
making  the  original  assessors  county  oflicers,  instead  of  village 
or  town  officers,  as  is  now  beginning  to  be  the  case  in  a  few 
of  our  states.^ 

C.  This  brings  us  to  the  third  advantage,  the  political  aspect 
of  which  is  not  slight.  Where,  as  at  present  in  some  cases, 
the  state  taxes  form  no  inconsiderable  part  of  the  whole,  the 
tax. rate  upon  the  individual  property  owner  is  naturally  aug- 
mented to  this  extent.  Under  a  system  of  separation  of  state 
and  local  revenues,  with  a  relegation  of  the  property  tax  to  the 
localities,  the  rate  of  the  tax  will  naturally  be  lowered  by  the 
entire  amount  of  the  state  revenue  previously  derived  from 
this  source.  In  the  development  of  the  system  in  New  York, 
for  instance,  this  argument  had  great  weight  with  the  legisla- 
tors. The  separation  of  state  and  local  revenue  means  a  reduc- 
tion of  direct  taxation  of  property. 

D.  The  fourth  advantage  is  the  removal  of  conflicts  between 
city  and  county.  The  present  situation  in  many  of  our  states 
is  really  an  outgrowth  of  point  B  mentioned  above;  namely, 
the  inequality  in  the  assessments  of  property.  Many  of  the 
rural  counties  claim  that  since  there  is  a  far  larger  proportion 
of  tangible  and  visible  property  within  their  borders  than  is 
the  case  in  the  larger  cities,  the  property  actually  assessed 
in  their  case  greatly  transcends  in  its  relative  proportions  the 
property  assessed  in  the  cities.  There  is,  therefore,  a  frequent 
pressure  upon  boards  of  equalization  to  raise  the  total  valua- 
tions in  the  cities  and  to  compensate  for  this  by  reducing  the 
valuations  of  the  rural  districts.  In  a  state  like  New  York, 
for  instance,  there  was  an  almost  annual  contest  marked  by 
bitterness  and  asperity,  leading  in  some  cases  to  the  threat  on 
the  part  of  the  city  of  New  York  that  an  attempt  would  be 
made  to  create  a  separate  state.  The  segregation  of  state  and 
local  revenues  puts  with  one  blow  an  end  to  all  these  sources 

*  The  most  recent  law  in  this  direction  is  the  1910  act  of  Oklahoma, 
which  abolished  township  assessors  and  township  hoards  of  equaliza* 
tion,  and  put  the  assessments  in  the  hands  of  county  assessors.  West 
Virginia  adopted  the  same  system  in  1904,  and  Kansas,  New  Jersey  and 
Wisconsin  have  introduced  county  supervision  over  local  officials.  Wash- 
ington also  has  county  assessors,  but  only  until  the  townships  are  organised. 
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of  diflBculty  and  friction.  The  large  city  as  well  as  the  small 
town,  each  is  allowed  to  go  its  way  in  peace. 

E.  The  final  advantage  is  virtually  a  corollary  of  the  one 
just  discussed;  namely,  a  greater  flexibility  and  adaptation  of 
means  to  end.  If  each  locality  is  now,  through  the  separation 
of  state  and  local  revenues,  divorced  from  the  others  and  is 
left  to  work  out  its  fiscal  salvation,  to  a  certain  extent  at  least, 
independently,  it  is  obvious  that  each  locality  will  be  better 
able  to  adjust  its  fiscal  system  to  its  own  particular  fiscal 
needs.  The  conditions  of  a  commercial  metropolis  are  very 
different  from  those  of  a  country  hamlet,  and  what  may  be 
entirely  appropriate  in  the  second  case  may  be  found  to  be 
completely  unworkable  in  the  first.  The  slow  steed  and  the 
fleet  pacer  work  very  ill  together  in  harness:  set  each  of  them 
free  to  do  what  he  can  and  the  total  result  will  be  far  more 
satisfactory  for  all  concerned.  Uniformity  of  fiscal  methods 
is  desirable  only  where  there  is  a  imiformity  of  economic  condi- 
tions. If  we  allow  the  different  localities  to  experiment,  within 
certain  broad  lines,  as  to  the  fiscal  methods  best  suited  to  their 
own  prosperity,  the  result  is  ultimately  bound  to  be  an  adapta- 
tion of  fiscal  practice  to  economic  fact. 

Thus  from  each  of  these  five  points  of  view  the  .benefits 
which  would  accrue  from  a  separation  of  state  and  local  reve- 
nues are  clear  and  undeniable.  But  so  strong  is  the  force 
of  custom  and  prejudice,  and  so  inadequate  is  the  ordinary 
analysis  made  of  the  situation,  that  the  movement  has  really 
only  just  begun  in  the  United  States. 

III.  The  Objections  to  Separation 

It  may  be  inquired,  however,  in  the  third  place,  are  there 
no  objections  to  the  system  of  separation  or  are  there  no  dan- 
gers connected  with  it?  ^    A  candid  consideration  would  compel 

*  The  objections  have  been  forcibly  urged  by  Professor  T.  S.  Adams  in 
the  Addresses  and  Proceedings  of  ike  First  Conference  of  the  Nationcd  Tax 
AssodoHofif  New  York,  1908,  pp.  515-^27,  and  by  Professor  C.  J.  Bullock 
in  an  article  in  the  Quarterly  Journal  of  Economics^  vol.  24  (1910),  p.  43, 
et  seq.  Later  on,  however,  when  pressed,  Professor  Bullock  stated  that  he 
believed  "in  a  certain  amount  of  separation,  but  not  complete  separation." 
Addresses  and  Proceedings  of  the  Fourth  Conference  of  the  National  Tax 
AssodaHonf  1911,  p.  86.  Practically  the  n»al  difTerenco  between  us  consists 
in  the  point  as  to  whether  corporations  should  be  assessed  as  a  unit  by  the 
state  or  whether  a  part  of  corporate  property  should  be  assessed  by  the 
localities.    As  to  this  see  supra,  chap,  viii,  sec.  vii. 
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an  answer  in  the  affirmative.  A  closer  scrutiny  will,  however, 
result  in  the  conclusion  that  the  objections  are  exaggerated  and 
that  the  dangers  are  at  least  remediable. 

What  are  the  objections  and  dangers?  They  may  be  summed 
up  under  three  heads:  a  lack  of  suitable  state  revenues;  a 
lack  of  elasticity;  a  lack  of  suitable  local  revenues.  Let  us 
consider  these  in  turn. 

It  might  be  claimed  by  some  states  that  if  the  general  prop- 
erty tax  is  abandoned  as  a  source  of  state  revenue,  there  is 
nothing  to  put  in  its  place.  The  experience  of  the  more  ad- 
vanced states,  however,  shows  the  fallacy  of  this  contention. 
Even  where  the  ordinary  business  corporations  have  not  assumed 
vast  proportions,  we  find  in  all  the  states  the  existence  of  the 
great  public-service  corporations.  Under  a  proper  system  of 
assessment,  the  tax  on  corporations  of  this  kind,  if  reserved 
primarily  for  the  state,  would  go  far  toward  defraying  all 
legitimate  state  expenses.  The  difficulty  now  is  that  in  many 
of  our  states  the  greater  part  of  the  taxes  on  corporations 
go  to  the  localities,  where,  as  we  shall  see  in  a  moment,  they 
are  not  needed,  and  only  a  small  part,  if  any,  is  assigned  to 
the  state.  If  we  render  to  Caesar  what  belongs  to  Ga?sar,  the 
tax  on  corporations  will  go  primarily  to  the  state.  Another 
source  of  state  revenue  which  is  now  spreading  in  this  country', 
but  which  has  by  no  means  received  the  development  of  which 
it  is  susceptible,  is  the  inheritance  tax.  In  New  York  over 
one-fifth  of  the  entire  state  revenue  is  secured  from  this  source, 
and  the  same  is  true  in  many  foreign  countries.  Owing  to 
defects  in  the  principle  as  well  as  in  the  administration  of  the 
law,  the  inheritance  tax  in  many  other  states  is  very  ineffective. 
But  New  York  again  has  showTi  the  way.  Where  corporations 
and  inheritance  taxes  do  not  suffice,  other  sources  of  revenue 
stand  ready  at  hand.  There  is  no  reason,  as  we  have  seen 
above,  why  the  license  taxes  should  be  reserved  exclusively 
for  local  purposes.  In  the  Southern  states  the  license  or  oc- 
cupation taxes  have  for  a  long  time  gone,  in  part  at  least,  to  the 
state,  although  the  whole  Southern  system  is  capable  of  much 
improvement  in  this  and  other  respects.  Here,  again,  in  New 
York,  it  has  been  shown  what  can  be  done,  and  about  one- 
fifth  of  the  entire  state  revenue  comes  from  the  liquor-license 
tax  alone.  In  i^hort,  without  going  more  in  detail  into  this 
question,  wliich  is  susceptible  of  a  far  larger  treatment,  it 
may  be  said  that  there  is  scarcely  a  state  in  this  Union  where, 
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under  proper  methods,  adequate  sources  of  state  revenues 
could  not  be  discovered  and  eflfectively  employed. 

But  even  if  this  were  not  the  case,  and  if  it  turned  out  to  be 
difficult  to  secure  additional  sources  of  state  revenue,  there  is 
still  left  a  simple  and  efficacious  means  of  accomplishing  all  the 
advantages  that  can  be  derived  from  separation,  without  in- 
curring the  hazard  of  not  finding  sufficient  state  revenue.  This 
method  may  be  called  the  apportionment-by-expenditure  or 
apportionment-by-revenue  method. 

The  apportionment-by-expenditure  or  apportionment-by- 
revenue  method  may  be  described  as  follows:  At  present  the 
state  general  property  tax  is  distributed  among  the  counties 
by  apportioning  the  quota  of  each  according  to  the  assessed 
valuation  of  property.  The  apportionment-by-expenditure 
method  as  opposed  to  this  apportionment-by- valuation  method 
would  distribute  the  amount  to  be  raised  for  state  purposes 
to  each  county  on  the  basis  of  the  expenditure  in  whole  or  in 
part  or,  what  is  the  same  thing,  on  the  basis  of  the  revenues 
collected  to  defray  this  expenditure  within  each  county  and 
all  the  taxing  districts  contained  in  the  county.  The  advan- 
tages of  this  scheme  are  obvious. 

First  and  foremost,  it  would  permit  each  locality  to  raise 
its  revenues  as  it  chose  within  certain  broad  lines,  as  laid  down 
by  the  general  law.  The  apportionment  being  lio  longer  ac- 
cording to  the  valuation  of  property  in  general,  but  according 
to  expenditures  or  revenues,  it  would  be  immaterial  to  any 
section  in  the  state  how  the  local  revenues  of  any  other  sec- 
tion were  raised.  The  important  point  would  be  the  extent  of 
the  revenue  and  not  the  manner  of  raising  it. 

It  was  mainly  to  secure  at  once  local  option  in  the  selection 
of  the  subjects  of  taxation  that  the  apportionment-by-expend- 
iture method  was  urged  by  Mr.  Lawson  Purdy,  several  years 
iigo.^    This  designation  of  local  option  is,  however,  not  entirely 

*  "Local  Option  in  Taxation,"  Proceedings  of  the  Natimial  Conference  on 
TaxcUioiif  under  the  auspices  of  the  National  Citric  Federation,  BufTalo,  1901, 
p.  123  el  seq.;  also  separately  publisheii  by  the  New  York  Tax  Reform 
Association.  In  this  paper,  Mr.  Purely  is  perhaps  unduly  critical  of  the 
other  method  of  securing  separation  of  state  and  local  revenue.  The  appor- 
lionment-by-expcnditure  scheme  was  first  suggested  in  outline  by  Mr.  Allen 
Hipley  Foote  in  a  paper  on  general  tax  reform,  presented  to  the  State 
Commerce  Convention  of  New  York,  held  at  Utica  in  1890,  read  by  Mr. 
Punly  and  published  in  Public  Policy y  vol.  ii.,  Jan.,  1900.  The  main  features 
of  the  scheme  are  elaborated  in  another  paper  by  Mr.  Foote  on  "A  State 
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happy  in  that  it  does  not  adequately  describe  the  ix)wers  to 
be  conferred  upon  local  communities.  Moreover,  the  term 
"local  option"  has  become  so  intimately  associate  with  the 
liquor  problem  that  its  utilization  for  taxation  is  apt  to  become 
confusing. 

Secondly,  even  if  the  general  property  tax  were  retained 
for  the  basis  of  assessment  by  the  localities,  the  apportionment- 
by-expenditure  method  would  result  in  a  more  equitable  dis- 
tribution of  the  burden  than  is  the  case  at  present.  For,  as 
has  been  explained,  it  is  notorious  that  assessments  of  personal 
property  in  the  rural  counties  are  almost  inevitably  higher 
when  compared  to  actual  values  than  is  the  case  in  the  cities. 
On  the  other  hand,  expenditures  or  revenues  correspond  much 
more  nearly  to  the  actual  taxable  abilities  of  the  conmiunities. 
Hence,  apportionment  by  expenditure  would  bring  about  a 
more  equitable  distribution  of  burdens  than  is  the  case  at 
present.  A  careful  computation  that  was  made  several  years 
ago  in  New  York  when  the  board  of  equalization  still  appor- 
tioned the  state  tax  shows  that  under  this  new  system  the 
counties  which  would  pay  more  are  either  the  rich  counties 
which  contain  the  most  valuable  land  in  the  state,  or  the  coun- 
ties which  received  too  high  a  percentage  rating  from  the  board 
of  equaHzation.^ 

Thirdly,   the  apportionment-by-expenditure  method  would 

tend  to  economy  in  both  state  and  local  government.     Local 

extravagance  would,  to  a  slight  degree  at  least,  increase  the 

proportion  of  the  state  burden,  and  state  extravagance  would 

be  directly  reflected  in  a  higher  charge  on  the  localities. 

Tax  on  Local  Government  Incomes  proposed  as  a  Practical  Substitute  for  a 
State  General  Property  Tax,"  in  the  Proceedings  of  the  Fifth  Annual  Con- 
ference of  Ike  National  Tax  Association^  Columbus,  1912,  pp.  253-262. 

Curiously  enough  a  precedent  for  this  method  may  be  found  in  the 
territorial  period  of  Iowa,  three-quarters  of  a  century  ago.  The  first  legis- 
lative assembly  of  Iowa  in  1839  enacted  a  law  providing  that  five  per  cent 
of  the  gross  amount  of  taxes  charged  on  the  county  assessment  rolls  should 
be  set  aside  by  the  county  commissioners  as  a  debt  due  to  the  territor>\ 
This,  however,  led  to  dissatisfaction  on  the  ground  that  since  the  terri- 
torial tax  was  levi(xi  on  the  gross  tax  receipts  of  the  counties,  it  "was  regu- 
lated entirely  by  the  neci^ssitios  of  the  respective  counties,"  and  was  there- 
fore not  distributed  **  upon  principles  of  exact  justice  to  all."  The  method 
was  accordingly  abolished  in  1841.  See  J.  E.  Brindley,  History  of  Taxation 
in  loxon,  1911,  i.,  pp.  7-9. 

^  The  figures,  prepared  by  the  New  York  Tax  Reform  Association,  are 
reprinted  in  Procee^lings  of  the  First  Annnai  Conference  of  the  National  Tax 
Associaiionf  New  York,  1908,  pp.  509-512. 
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The  fourth  benefit  is  that  the  present  state  boards  of  equali- 
zation would  be  rendered  entirely  unnecessary,  for  the  whole 
matter  would  be  settled  by  a  mere  arithmetical  computation 
which  would  leave  np  room  either  for  favoritism  or  for  unin- 
tentional injustice. 

Finally,  fifthly,  since  it  would  be  necessary  to  have  full 
figures  of  statistics  and  revenues  of  all  counties  and  local  divi- 
sions, we  should  secure  at  once  a  system  of  comparative  local 
statistics  which  have  hitherto  been  almost  entirely  wanting  in 
most  of  the  states,  and  the  lack  of  which  is  a  serious  obstacle 
to  fiscal  form. 

The  chief  objection  to  this  scheme  of  apportionment  by 
expenditure  is  that  it  might  tend  to  prevent  desirable  ex- 
penditures in  the  more  progressive  communities.  The  force 
of  this  objection  is,  however,  not  so  great  as  it  seems.  For, 
in  the  first  place,  if  the  community  is  ready  to  subject  itself 
to  the  burdens  of  a  larger  expenditure  for  desirable  aims,  it 
will  scarcely  be  checked  by  the  slight  additional  burden  which 
would  result  from  the  increase  of  the  state  tax.  For  the  local 
burden  is  always  very  much  greater  than  the  state  burden. 
Moreover,  by  taking  the  average  expenditure  for  a  number  of 
years  previous  to  the  annual  assessment,  the  variations  due 
to  a  special  local  improvement  in  any  one  year  can  be  minimized. 
Secondly,  entirely  apart  from  these  considerations,  the  force  of 
the  objection  could  be  very  largely  attenuated  by  combining  the 
apiX)rtionment-by-expenditure  method  with  the  system  above 
described  of  an  independent  state  revenue  from  other  sources 
than  property.  If  this  were  done,  that  is,  if  the  greater  part  of 
state  revenues  were  derived  from  independent  taxes,  and  if  only 
the  necessary  residuum  were  raised  by  the  apportionment- 
by-expenditure  method,  the  proportion  falling  to  each  locality 
would  be  so  exceedingly  slight  as  virtually  to  rob  the  objection 
of  whatever  strength  it  might  be  supposed  to  possess. 

Finally,  it  might  be  contended  that  the  apportionment-by- 
expenditure  method  is  unjust  to  the  poorer  locahties,  because 
it  would  interfere  with  the  present  American  method  of  school 
tiixation.^  School  taxes  are  levied  according  to  assessed  valua- 
tion, but  are  frequently,  to  a  certain  extent  at  least,  distributed 
back  to  the  counties  and  localities  by  the  state  according  to 
population,  thus  equalizing  the  opportunities  of  the  richer  and 

*  This  objection  is  urged  especially  by  Bullock,  op.  cU,^  p.  447. 
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the  poorer  sections.  The  force  of  this  objection,  however, 
can  be  eliminated  by  the  simple  expedient  of  exempting  such 
school  expenditures  from  the  operation  of  the  principle,  just 
as  they  are  now  excepted  from  the  ordinary  methods  of  local 
finance.  The  theory  of  the  apportionment-by-expenditure 
method  would  still  remain  intact,  and  its  automatic  features 
would  work  equally  well,  if  certain  expenditures  only,  instead 
of  all  expenditures,  were  selected.  What  these  expenditures 
or  revenues  should  be  would  be  a  matter  of  adjustment,  which 
might  diflfer  in  the  various  states. 

It  is  interesting  to  observe  that  an  attempt  has  been  made 
to  introduce  the  apportionment-by-expenditure  method  into 
one  state,  namely,  Oregon.^  The  Oregon  law  of  1901  adopted 
the  scheme,  however,  only  in  part,  in  that  it  apportioned  the 
state  property  tax  to  the  counties  for  the  first  few  years  ac- 
cording to  a  table  of  fixed  percentages  based  on  valuations. 
According  to  the  new  law  of  1907,  the  system  of  apportioning 
taxes  according  to  expenditures  was  to  go  into  eflfect  in  1912. 
In  the  Oregon  scheme,  however,  there  were  two  points  deserving 
of  special  mention.  The  first  is  that  the  apportionment  was 
to  be  made  not  according  to  all  expenditures,  but  only  accord- 
ing to  some  expenditures, — expenditures  for  roads  and  later 
for  interest  on  the  debt,  for  courthouses  and  for  fighting  pes- 
tilence being  deducted  in  each  case.  While  something  may  be 
said,  as  we  have  seen,  in  defence  of  these  exceptions,  the  case 
is  quite  different  with  the  other  point,  namely,  the  adoption 
of  the  rule  that  the  apportionment  was  to  be  made  according 
to  county  expenses  instead  of  according  to  the  total  expenses 
of  all  the  localities  within  the  county  as  well  as  of  the  county 
itself.  This  derogation  from  principle  is  difficult  to  justify. 
For  in  this  way  the  apportionment-by-expenditure  method  is 

^  A  few  months  before  the  passage  of  the  Oregon  law  the  principle  was 
endorsed  by  the  "L<'ague  of  American  Municipalites"  at  their  convention 
in  Charlestown,  S.  C,  in  1900,  and  a  little  later  was  accepted  by  the  New 
York  Chamber  of  Commerce.  See  Report  of  the  CammiUee  an  State  and 
Municipal  Taxation  of  the  Cfiamher  of  Commerce  of  the  State  of  New  York 
mith  a  draft  of  an  Ad  to  amend  the  Tax  Law  by  protnding  for  the  apportion- 
ment of  State  Taxes  and  for  Local  Option  on  Taxation  unanimously  adopted 
by  the  Chamber y  January  .id,  1901 ,  New  York,  1901.  The  draft  contained 
two  proposals,  one  to  **  base  the  state  tax  proportionately  on  the  gross 
revenue  (as  defined)  of  each  county  or  other  political  division'*;  the  other 
to  introduce  local  option.  It  was  the  second  proposal  that  was  responsible 
for  the  defeat  of  the  bill  in  the  legislature. 
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robbed  of  many  of  its  advantages.  It  would  have  had  the 
effect  of  penalizing  the  poorer  agricultural  counties,  for  the 
obvious  reason  that  county  government  is  of  relatively  less 
importance  and  absorbs  a  far  smaller  share  of  the  total  revenues 
in  counties  containing  cities  than  in  sparsely  settled  agricul- 
tural counties.^  The  law,  however,  was  never  put  into  operation. 
For  in  1908  the  dissatisfaction  with  the  predetermined-valuation 
basis  of  the  law  of  1901  led  to  a  lawsuit  which  resulted  in  the 
court  declaring  unconstitutional  the  variation  from  the  ordi- 
nary apportionment  through  equalized  assessments,  and  thus 
by  implication  making  the  projected  apportionment-by-ex- 
penditure method  illegal.  Accordingly  no  attempt  was  made 
to  put  it  into  effect.  The  tax  commissioner  of  Oregon,  however, 
maintains,  after  a  careful  statistical  comparison,^  that  the  ap- 
portionment-by-expenditure method,  properly  applied,  would 
yield  results  more  uniform  and  more  equitable  than  those 
achieved  by  the  old  system  on  which  the  state  now  again  relies. 
So  also  the  tax  conmiissioner  of  Connnecticut  has  been  con- 
verted to  the  desirability  of  this  principle,^  and  in  1911  sub- 
mitted to  his  legislature  a  reconmiendation  and  a  bill  designed 
to  carry  it  into  effect.^  It  is  not  unlikely  that  the  views  of  the 
Oregon  and  Connecticut  officials  may  gradually  find  supporters 
in  other  states  as  well. 

Thus  we  see  that  the  contention  that  separation  of  state  and 
local  revenues  is  imix)ssible  in  some  states,  because  of  a  lack  of 
adequate  state  revenues,  is  weakened,  if  not  entirely  overcome, 
by  the  adoption,  in  part  at  least,  of  the  alternative  method  now 
finding  its  way  to  the  front  in  some  of  our  conmionwealths.  It 
must,  however,  not  be  supposed  that  the  principle  of  separation 
of  state  and  local  revenue  is  conditioned  by  the  acceptance  of  the 
apportionment-by-expenditure  method.  If  this  method  should 
on  the  whole  prove  to  be  unwise  or  inexpedient,  the  separation 
of  state  and  local  revenue  would  not  be  afifected  thereby.    The 

*  See  an  address  by  Tax  Commissioner  C.  V.  Galloway,  "Taxation 
Developments  in  Oregon,"  in  the  Proceedings  of  the  Fifth  Conference  of  the 
National  Tax  Asaodationj  Columbus,  1912,  p.  240. 

« Op,  cU.y  p.  243. 

'  Cf.  WHliisim  H.  Corbin,  Tax  Commissioner,  Increased  Revenue.  Address 
before  the  Farmers'  Association  of  the  General  Assembly  (of  Connecticut) 
Wednesday  morning ^  March  10th,  1909,  p.  10. 

*  Cf.  Wm.  H.  Corbin,  "Apportionment  of  State  Taxes  on  the  Basis  of 
Local  Revenue,"  in  Proceedings  of  the  Fifth  Conference  of  the  National  Tax 
Association,  1912,  pp.  263-269. 
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separation  of  state  and  local  revenue  does  not  necessarily  imply 
either  complete  local  option  or  any  specific  method  of  apportion- 
ment.   They  do  not  stand  or  fall  together. 

The  second  possible  objection  to  the  scheme  of  separation 
is  the  lack  of  elasticity  in  state  revenues.  Whatever  are  the 
drawbacks  of  the  general  property  tax  for  state  purposes,  it 
is  undeniable  that  the  system  is  a  highly  elastic  one.  When 
the  state  needs  more  revenue,  it  simply  increases  the  tax  rate; 
when  it  needs  less  revenue,  it  diminishes  the  tax  rate.  By  aban- 
doning the  general  property  tax  for  state  purposes,  we  therefore 
lose  this  elastic  element  in  the  system. 

There  are,  however,  three  ways  of  reintroducing  the  elas- 
ticity which  will  be  lost.  In  the  first  place,  the  elasticity  lost 
by  the  abandonment  of  the  general  property  tax  for  state 
purposes  might  be  regained  by  introducing  a  varying  rate  in 
one  of  the  other  taxes.  There  is  no  necessary  reason  why  the 
tax  rate  should  always  be  the  same  from  year  to  year.  In  the 
case  of  taxes  on  business  or  on  corporations,  indeed,  it  would 
be  highly  inadvisable  to  alter  the  rates  from  year  to  year  as 
tending  to  unsettle  business.  But  to  other  forms  of  taxation 
this  objection  would  not  apply.^  England  secures  elasticity 
by  varying  the  rate  of  the  income  tax  from  year  to  year.  There 
is  no  reason  why  in  the  American  states  the  rate  on  the  in- 
heritance tax  should  not  be  modified  from  time  to  time  so  as 
to  secure  a  slightly  greater  or  slightly  smaller  revenue.  The 
change  in  the  tax  rate  on  inheritances  cannot  very  well  brmg 
about  a  change  in  the  death  rate  of  the  people  whose  property 
is  inherited.  Secondly,  if  the  above  scheme  should  not  approve 
itself  to  the  community,  we  might  adopt  the  suggestion  which 
was  accepted  by  the  New  York  Special  Tax  Conmiission  of  1907, 
namely,  that  the  state  should  accumulate  a  surplus  which  it 
would  hold  to  meet  any  possible  deficit,  and  that  if  the  surplus 
exceeded  a  certain  figure  it  should  be  automatically  returned  to 
the  localities  for  the  relief  of  local  taxation.  Thirdly,  how- 
ever, and  better  than  either  of  the  other  plans,  the  most  ob- 
vious and  simple  method  is  to  utilize  as  the  elastic  feature  the 
apportionment-by-expenditure  method  described  in  the  pre- 
ceding paragraphs.  If  any  more  money  is  needed  in  any  one 
year,  so  much  more  can  be  apportioned  to  the  counties. 

^  I  am  unable  to  share  the  fears  of  Professor  Bullock  in  this  respect,  aa 
expressed  in  the  article  citefl  above. 
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In  one  of  thc«c  three  ways  elasticity  could  without  much 
doubt  be  secured. 

The  third  and  final  objection  to  the  separation  of  state  and 
local  revenues  is  that  the  localities  cannot  aflford  to  relinquish 
to  the  state  any  sources  of  revenue  which  they  now  possesB. 
It  is  claimed,  for  instance,  that  many  of  the  rural  counties 
which  now  seciu-e  a  large  revenue  from  the  tax  on  the  property 
of  the  transportation  companies  which  happen  to  traverse  them 
cannot  afford  to  lose  this  revenue. 

We  here  come  to  a  point  which  has  been  much  neglected  in 
the  discussion  of  the  subject;  namely,  an  insufficient  analysis 
of  what  is  really  implied  in  the  separation  of  state  and  local 
revenues. 

As  I  conceive  it,  there  are  really  two  kinds  of  separation 
which  might  be  termed  respectively  the  segregation  of  source 
and  the  division  of  yield.  Segregation  of  source  means  that  a 
different  source  of  revenue  should  be  utilized  for  state  pur- 
poses from  that  which  is  used  for  local  purposes.  It  is  this 
which  is  meant  when  we  say  that  the  state  should  no  longer 
derive  its  revenue  from  the  general  property  tax.  But  there 
is  an  entirely  different  method  of  attaining  the  same  result; 
namely,  by  the  exclusive  state  assessment  of  certain  sources 
of  revenue  coupled,  however,  with  an  apportionment  of  a  part 
of  the  proceeds  to  the  localities.  For  instance,  the  inheritance 
tax  ought  to  be  levied  by  the  state  and  not  by  the  locality; 
therefore  there  would  be  here  a  segregation  of  source  in  the 
assessment.  There  is,  however,  no  reason  why,  after  the  tax 
has  been  collected,  a  part  of  the  proceeds  should  not  be  ap- 
portioned to  the  localities,  although  not  necessarily  in  accord- 
ance with  the  sums  raised  therein.  As  to  the  corporation  tax 
the  best  plan  would  indeed  be,  as  we  have  learned,^  to  have  the 
state  levy  an  independent  tax  on  the  corporation  as  a  whole,  but 
to  reserve  to  the  localities  the  tjix  on  the  corporate  real  estate  (or 
in  the  case  of  railroads  even  only  on  the  non-operative  railroad 
property)  with  the  further  allocation  to  the  locality,  in  case  of 
need,  of  a  portion  of  the  state  tax.  The  excise  tax  in  New  York 
is  admirably  administered  by  the  stat«  officials,  yet  one-half  of 
the  proceeds  is  returned  to  the  localities.  The  division  of  yield 
of  a  tax  is  perfectly  compatible  with  a  segregation  of  the  source 

*  Supnif  chap.  viii.  In  this  way  the  edge  would  be  taken  off  the  objections 
raised  by  Professor  Bullock  and  Professor  Brindley  that  a  revenue  from  cor- 
porations is  needed  for  local  purposes. 
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of  a  tax.  The  trouble  with  our  present  system  is  that  we  attempt 
to  make  a  local  assessment  of  all  property  and  then  add  some- 
thing for  the  state,  thus  producing  all  the  evils  of  the  actual 
situation.  What  should  be  done,  and  what  is  beginning  to 
be  done  in  some  places,  is  to  leave  the  property  tax  on  individuals 
and  if  necessary  the  real  estate  tax  on  corporations  entirely 
to  the  local  divisions  and  to  develop  a  system  of  taxation 
assessed  in  first  instance  by  the  state,  but  with  an  apportion- 
ment among  the  localities  of  so  much  of  the  proceeds  as  may  be 
necessary.  We  must  not  confuse  segregation  of  source  with 
division  of  yield.  If  we  establish  a  separate  system  of  state 
taxes,  that  is,  a  tax  levied  and  assessed  in  first  instance  by  the 
state,  and  if  we  then  find,  as  can  easily  be  accomplished,  that 
the  revenue  is  more  than  adequate  for  state  purposes,  it  will 
be  a  simple  matter  to  arrange  for  a  distribution  of  the  overplus 
among  the  localities. 

As  stated  earlier  in  this  paper,  the  difficulty  is  not  with  the 
social  income  as  a  whole.  There  is  in  the  community  an  abun- 
dance of  wealth  which  has  never  been  tapped.  The  difficulty  lies 
in  the  present  method  of  apportioning  the  burden.  By  raising 
local  revenues  primarily  from  those  sources  which  exist  in  abund- 
ance in  the  localities,  and  which  are  by  nature  local  in  character, 
and  by  retaining  for  state  assessment  those  taxes  which  have 
a  wider  economic  basis,  we  can  be  just  to  all  demands  of  both 
state  and  locality  without  imperilling  the  fiscal  situation  in 
either,  and  at  the  same  time  securing  a  freedom  from  all  the 
difficulties  that  beset  us  at  present.  The  separation  of  state 
and  local  revenues  includes  two  distinct  phases,  the  segregation 
of  the  source  of  revenue  and  the  division  of  yield  of  the  tax. 
The  real  principle  is  to  reserve  a  direct  taxation  of  property  for 
the  localities  and  to  hand  over  to  the  state  all  the  other  impor- 
tant sources  of  revenue,  dividing  a  part  of  the  proceeds  among 
the  localities  and  possibly  making  up  any  part  of  the  deficiency 
for  the  state  through  the  system  of  apportionment  by  expendi- 
ture. In  this  way  we  may  secure  all  the  advantages  of  separation 
of  state  and  local  revenue,  and  yet  avoid  the  dangers  and  pitfalls. 

It  will  be  seen  from  the  above  presentation  that  separation 
of  state  and  local  revenue  is  by  no  means  identical  with  what 
is  sometimes  called  local  option  in  taxation — a  term  in  itself 
unfortunate  for  reasons  that  have  been  mentioned  above.  Sepa- 
ration does,  indeed,  involve  some  measure  of  choice  by  the 
locaUties,  and  that  is,  in  fact,  one  of  its  great  advantages;  but 
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local  option  may  obviously  be  carried  to  an  extreme.  T  he  lib- 
erty of  taxation  on  the  part  of  separate  local  communities  must 
not  be  permitted  to  disrupt  the  general  scheme  of  taxation,  or 
to  imperil  business  activities  through  a  rivalry  in  the  application 
of  the  taxing  power.  What  has  been  so  laboriously  gained  in 
state  taxation  through  the  intervention  of  the  national  authority, 
which  prohibits  the  state  taxation  of  interstate  conmierce,  must 
not  be  lost  in  local  taxation  through  the  absence  of  state  control. 
What  the  separation  of  state  and  local  revenue  seeks  to  accom- 
plish is,  as  we  shall  see  below,  to  make  it  possible  for  localities 
ultimately  to  exempt  personal  property  from  local  taxation.  So 
far  as  a  flexibility  of  local  revenue  may  render  this  possible,  it  is 
desirable  to  grant  to  the  locality,  at  least  to  this  extent,  a  lati- 
tude of  exemption.  But  this  is  far  from  being  synonymous  with 
a  general  demand  for  complete  local  option.  That  is  a  proposi- 
tion which  deserves  discussion  on  its  own  merits,  and  to  which 
valid  arguments  may  undoubtedly  be  opposed.^  Let  us  not 
endanger  the  attainment  of  the  principle  of  separation  by  con- 
founding it  with  a  far  more  radical  system  of  complete  local 
option. 

Another  widespread  fallacy  is  the  assumption  that  separation 
of  state  and  local  revenues  is  in  some  way  opposed  to  the  policy 
of  centralization  of  fiscal  administration,  which  is  now  proceed- 
ing apace  in  our  American  commonwealths  with  such  admirable 
results.^  As  a  matter  of  fact,  there  is  no  opposition  at  all 
l)etwecn  these  programs.  The  separation  of  state  and  local 
revenues  means  practically  that  the  central  or  state  government 
should  be  given  more  powers  in  the  original  assessment  of  certain 
taxes.  Under  the  primitive  system,  still  in  force  in  most  of  our 
states,  all  the  taxes  are  assessed  locally,  with  no  supervision  or 
interference  on  the  part  of  the  state  authorities,  save  through 

*  Cf,  the  article  by  Professor  Bullock,  "Ix)cal  Option  in  Taxation,"  in  the 
Proceedings  of  the  Fifth  Conference  of  the  National  Tax  Association y  1912,  p. 
271  et  seq.  Professor  Bullock  concedes  that  there  is  no  necessary  connec- 
tion between  local  option  and  separation  of  state  and  local  revenues. 

*  Neither  Professor  Adams  nor  Professor  Bullock  can  be  declared  free 
from  a  share  in  this  error,  if  we  are  to  judge  from  the  articles  mentioned 
above  on  page  357,  note  1.  The  same  may  be  said  of  Profe^wor  Brindley, 
"The  Problem  of  Tax  Reform  in  Iowa,"  in  Addresses  and  Proceedirigs  of  the 
Fourth  Conference  of  the  National  Tax  Associaiiony  1911,  pp.  155-150.  Yet 
in  the  same  breath  while  opposing  segregation  Professor  Brindley  advocates 
"the  local  taxation  of  local  business  anrl  local  property  and  tlm  state  taxa- 
tion of  business  and  projxjrty  which  is  non-local  in  character"! 
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the  ineflfectual  device  of  the  state  boards  of  equalization.  Under 
the  more  modern  system,  first  one  and  then  another  source  of 
revenue  is  taken  over  by  the  state  government  and  administered 
directly  by  it,  instead  of  by  the  locality.  This  is  the  case  with 
the  railroad  taxes  in  most  of  our  states,  with  the  corporation 
taxes  in  general  in  many  of  our  states,  and  with  the  liquor  li- 
censes in  some  of  our  states.  The  same  is  true  of  the  newer 
taxes  the  assessment  of  which  has  never  been  in  the  hands  of 
the  local  authorities  at  all,  like  the  inheritance  tax  and  the 
New  York  stock  exchange  tax.  In  all  these  cases  separation  of 
state  and  local  revenues  means  centralization  of  administration. 
The  one  goes  hand  in  hand  with  the  other. 

So  far  as  the  general  property  tax,  or  even  the  tax  on  real 
estate,  is  concerned,  it  is  undoubtedly  true  that  considerable 
progress  has  been  made  in  those  states  which  have  succeeded  in 
securing  an  eflfective  state  control  over  local  assessments.  But 
the  inherent  defects  of  the  general  property  tax  as  the  chief 
source  of  public  revenue  are  such  that  no  complete  cure  can  be 
hoped  for  through  mere  centralization  of  administration.  Even 
were  this  not  true,  however,  the  relegation  of  the  general  prop- 
erty tax  to  the  local  divisions  would  not  in  any  way  conflict  with 
the  principle  of  effective  central  control  over  local  assessment*?.^ 
Separation  of  source  is  one  thing;  control  of  administration 
is  quite  another  thing.  The  warmest  advocates  of  a  more 
efficient  administration  through  centralization  are  not  in  any 
way  precluded  from  lending  their  support  to  the  policy  of  sepa- 
ration.   Let  us  not  confuse  things  so  essentially  disparate. 

IV.  The  History  of  Separation 

We  come  finally  to  the  history  of  the  separation  of  state  and 
local  revenues. 

The  separation  of  state  and  local  revenues  in  the  sense  of  a 
provision  for  independent  state  taxes  was  reconmiended  as  early 
as  1879  by  the  state  assessors  of  New  York.  In  1886  the  comp- 
troller of  the  state,  in  a  special  report  on  salaries,  taxation  and 
revenue,  renewed  the  recommendation.  The  suggestion  was 
elaborated  by  the  revenue  commission  of  Illinois  in  1886  and 

*  In  New  Jersey,  for  instance,  these  two  things  have  gone  hand  in  hand. 
See  J.  M.  Mathews,  "Tax  Administration  in  New  Jersey,"  in  The  Journal 
of  Political  Economy^  vol.  20  (1912),  p.  736.  By  this,  however,  I  do  not 
moan  to  imply  that  the  central  control  in  New  Jersey  is  as  eflfective  or 
complete  as  it  might  be  or  ought  to  be.    But  the  tendency  is  there. 
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by  the  Maryland  tax  commission  in  1888.  From  that  time 
on,  however,  we  find  comparatively  little  attention  paid  to  the 
project,  until  the  present  writer  took  the  matter  up  during  the 
next  decade.  With  the  new  century  the  discussion  became  more 
active.^ 

In  practice,  moreover,  some  progress  is  to  be  noted.  In  many 
states  a  beginning  had  been  made  by  securing  for  state  purposes 
a  supplementary  revenue  over  and  above  that  from  the  general 
property  tax.  But  this  partial  achievement  secured  few  of  the 
advantages  of  real  separation  except  possibly  that  of  a  moderate 
reduction  in  the  tax  rate.  In  a  few  states,  as  in  West  Virginia, 
during  the  past  few  years,  more  progress  has  been  made  by 
cutting  down  the  state  tax  on  general  property  to  a  minimum, 
and  thus  achieving  what  the  tax-commissioner  calls  a  "practical 
realization  of  separation."  Again,  in  a  few  of  the  smaller  eastern 
states,  like  New  Jersey,  Connecticut  and  Delaware,  where  the 
conunonwealth  expenses  were  relatively  slight,  it  was  found 
practicable  to  defray  them  almost  entirely  from  taxes  on  corpo- 
rations. In  New  Jersey,  however,  the  school  taxes  are  dis- 
tributed by  the  state,  90%  going  back  to  the  county  where 
they  are  raised,  10%  going  to  the  state  schools  and  to  the  poorer 
counties.  Moreover,  the  railroad  tax  revenue  so  far  as  it  is  not 
reserved  to  the  state  is  distributed  according  to  county  valua- 
tions. The  chief  example  of  separation  has  now  for  many 
decades  been  Pennsylvania,  where  the  system,  however,  devel- 
oped so  gradually  as  never  to  attract  much  attention.  In 
Pennsylvania  real  estate  is  not  taxed  at  all  for  state  purposes, 
nor  is  personal  property,  whether  of  individuals  or  of  corpora- 
tions taxed  for  local  purposes.  The  state  revenue  is  independent 
of  the  local  revenue.  Apart  from  Pennsylvania,  New  York  was 
until  recently  the  leading  example  of  separation  of  state  and 
local  revenues,  although  from  the  local  point  of  view  the  separa- 
tion was  not  complete  because  corporations  were,  and  still  are, 
subject  to  the  general  property  tax  for  local  purposes.  So  far, 
however,  as  the  chief  point  is  concerned,  namely,  the  abandon- 
ment of  the  general  property  tax  for  state  purposes.  New  York 
for  a  time,  in  practice  reached  the  separation  of  state  and  local 
revenues. 

The  creation  of  an  additional  and  independent  source  of  state 

*C/.  D.  C.  Westenhaver,  of  Martinsburg,  W.  Va.,  The  Separation  of 
Slate  and  Local  Revenues.  A  paper  read  at  the  National  Conference  on  Taxa- 
tion, held  in  Buffalo,  May,  1901 ;  and  separately  published. 
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revenue  over  and  above  that  from  the  general  property  tax 
began  in  New  York  over  a  quarter  of  a  century  ago,  but  it  was 
not  until  the  early  nineties  that  the  author  was  fortunate  enough 
in  impressing  upon  the  authorities  the  importance  of  a  system 
of  more  complete  separation.  Ever  since  that  time  the  process 
went  slowly  forward,  until  in  1906  the  last  step  was  taken  and 
provision  was  made  for  securing  the  entire  state  revenue — be- 
tween thirty  and  forty  millions  of  dollars — ^from  other  sources 
than  the  general  property  tax.  The  separation,  however,  was 
not  enforced  by  any  specific  law;  it  was  simply  the  result  of  an 
annual  legislative  decision.^ 

Had  conditions  remained  normal,  it  is  not  imlikely  that  the 
practice  would  have  received  permanent  legal  sanction.  A  few 
years,  however,  after  separation  had  been  introduced,  there 
came  an  extraordinary  and  prodigious  increase  in  the  state  debt 
which  for  some  years  had  stood  at  a  little  under  ten  million  dol- 
lars. The  contemplated  improvement  of  the  Erie  canal  called  for 
an  outlay  of  over  a  hundred  million  dollars,  and  the  new  scheme 
of  improved  state  highways,  with  contributions  to  the  towns 
and  counties,  was  made  possible  by  an  additional  loan  of  fifty 
millions.  It  was  this  fact  and  not  any  extravagance  in  general 
expenditures,  as  has  sometimes  been  claimed,  that  was  respon- 
sible for  the  inadequacy  of  the  customary  revenues.  For  the 
ordinary  revenues,  exclusive  of  any  direct  tax,  just  about  kept 
pace  with  the  expenditures  exclusive  of  those  connected  with 
the  new  canal  and  improved  highway  funds.^  The  interest 
and  amortization  charges  on  this  new  and  huge  debt  had  now  to 
be  met  out  of  the  annual  appropriations,  and  the  sudden  increase 

*  The  separation  was  never  technically  complete.  Even  from  1906  to 
191 1  an  insignificant  direct  tax  on  property  was  levied  to  meet  the  expenses 
of  the  court  stenographers.  This  tax  varied  from  $218,000  in  1906  to 
$22vS,000  in  1911.  It  was  and  is,  however,  levied  by  judicial  districts  and 
the  rate  depends  entin^ly  upon  the  amount  needed  by  that  district.  Ex- 
cept for  the  fact  that  the  boundaries  of  these  districts  are  not  coterminous 
with  county  boundaries,  the  tax  is  the  equivalent  of  a  county  tax.  In 
most  states,  in  fact,  these  expenses  are  paid  by  counties. 

2  This  is  clear  from  the  following  table: 

Receipts  from  othxb  ExpKin>iTURCB,  ■xamsnrB 

THAN   THE    BO-CALLED  OF  THS  CaNAL  AND  HlOH- 

Direct  Tax  wax  Funds 

1905  $23,813,959  $24,511,947 

1911  34,401,611  34,129,638 

Cf.  Annual  Report  of  tlie  Comptroller  of  the  Stale  of  New  York,  Albany,  1912, 
pp.  96  and  100. 
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of  expenditure  disarranged  the  whole  fiscal  scheme.  This  event- 
uality had  been  foreseen  by  the  Special  Tax  Commission  of  1907, 
of  which  the  author  was  a  member,  and  a  plea  had  then  been 
made  for  the  provision  for  some  elasticity  in  the  budget.  The 
plea,  however,  was  unheeded  because  the  danger  seemed  to  be 
remote  and  because  there  still  was  a  substantial  surplus  in  the 
treasury.  When,  now,  in  1911  the  legislature  was  confronted 
by  this  fiscal  emergency  of  largely  increased  expenditures  for 
debt  service,  without  any  additional  revenues  to  meet  them,  the 
simplest  way  out  of  the  difficulty  seemed  to  be  a  return  to  the 
so-called  direct  tax,  based  on  the  old  apportionment  according 
to  assessed  valuations  of  property.  Accordingly  in  1911,  after 
the  lapse  of  five  years,  the  old  system  was  again  put  into  force, 
and  a  direct  property  tax  of  over  six  millions  was  imposed,  in- 
creased in  1912  to  meet  the  increased  sinking  fund  requirements 
to  over  ten  millions.  In  the  same  way,  the  lack  of  any  provision 
for  elasticity  led  Connecticut,  which  had  abandoned  the  direct 
property  tax  for  state  purposes  in  1890,  to  reintroduce  it,  al- 
though at  a  low  rate,  in  1911.  The  responsible  factor,  however, 
in  Connecticut  was  not  so  much  the  appearance  of  a  sudden 
emergency  as  the  disinclination  of  the  important  interests 
affected  to  accede  to  any  increase  of  the  specific  taxes. 

On  the  other  hand,  what  had  for  the  time  been  accomplished 
by  custom  in  New  York  and  Connecticut  was  brought  about  by 
law  in  California  in  1910-11.  California  had  long  suffered  from 
the  evils  of  the  old  system  and  had  become  restive.  Largely  un- 
der the  inspiration  of  Professor  Plehn,  of  the  University  of  Cali- 
fornia, the  state  tax  commission  recommended  the  adoption  of 
the  policy  of  separation  in  its  reports  of  1905  and  1906.  After 
an  unsuccessful  attempt  in  1908,  the  plan  was  finally  authorized 
by  constitutional  amendment  in  1910  and  put  into  force  by 
the  statute  of  1911.  According  to  the  new  California  system 
the  state  now  taxes  all  corporate  franchises,^  all  banks  (except  on 
their  real  estate),  and  all  so-called  public  utilities  such  as  railroad, 
express,  telegraph,  telephone,  gas  and  electric  companies,  the 
property  of  which  used  for  operative  purposes  is  withdrawn  from 
local  tajcation.  These  new  taxes,  together  with  the  inheritance 
tax  and  the  poll  tax  were  designed  to  meet  all  the  state  expenses 
and  to  render  possible  the  abolition  of  the  state  general  prop- 
erty tax.  This  result  was  actually  accomplished  in  1911  amid 
general  satisfaction  on  the  part  of  the  localities  as  well  as  of  the 

*  Aa  to  the  meuning  of  "franchises"  see  supraj  p.  226. 
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state  government.^  It  is  hoped  that  this  will  continue  to  be 
the  case  in  the  future.  Whether  this  hope  will  be  realized  re- 
mains to  be  seen.  Judging,  however,  from  the  experience  of 
New  York  and  Connecticut,  there  is  grave  danger  that,  unless 
the  system  is  rounded  out  by  some  method  designed  to  secure 
elasticity,  separation  will  not  have  been  permanently  achieved. 
At  all  events,  the  example  of  California  is  important  as  indicat- 
ing the  trend  of  public  opinion  in  the  United  States. 

V.  The  Outcome 

There  remains  a  word  to  be  said  about  the  ultimate  outcome 
of  the  process  of  which  the  separation  of  state  and  local  revenue 
is  only  the  first  step.  To  discuss  this  as  it  deserves  to  be 
discussed  would  need  a  separate  chapter.  All  that  I  shall  here 
attempt  is  to  give  a  faint  indication  of  the  probable  develop- 
ment. 

In  a  primitive  democratic  conmiunity,  the  simplest  way  to 
reach  the  taxable  ability  of  the  individual  is,  as  we  have  seen,* 
through  his  property.  The  general  property  tax  is  a  satisfactory 
index  of  relative  taxable  faculty  because  the  property  is  homoge- 
neous. To  tax  the  individual  and  to  tax  the  property  of  the 
individual  is  virtually  the  same  thing.  But  in  modem  times 
property  is  no  longer  homogeneous.  With  the  development 
of  commerce  and  industry  on  a  vast  scale,  property  splits  up 
into  all  sorts  of  forms  and  the  old  homogeneity  disappears. 
It  becomes  practically  impossible  to  reach  all  forms  of  property 
equally.  But  as  soon  as  it  becomes  in  practice,  as  is  the  case 
everywhere,  an  uneven  tax,  the  social  consequences  of  taxation 
make  themselves  felt.  The  taxation  of  certain  kinds  of  prop- 
erty is  no  longer  the  taxation  of  the  individual  who  owns  the 
property.  He  may  pay  the  tax,  but  he  no  longer  bears  the  tax. 
The  vast  economic  forces  which  aflfect  the  property  relations  of 
class  to  clai>s  make  themselves  felt.  Some  taxes  are  shifted 
onward  to  other  classes,  and  are,  perhaps,  ultimately  diffused 
throughout  the  community.  Some  taxes  are  shifted  backward 
to  the  original  owner  and  through  the  process  of  capitalization 
are  discounted  by  the  new  purchaser  of  the  property.  Thus, 
while  some  taxes  remain  on  the  owner,  others  finally  disappear 

*  Cf.  the  Special  Report  on  Taxation  showing  the  first  Effects  of  Separaiion 
on  State,  County  and  Municipal  Revenue  and  Taxation,    Sacramento,  1911. 
'  SuprOf  chap.  ii. 
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entirely  as  a  burden  through  a  process  of  dififusion  or  absorp- 
tion. A  tax  on  mortgages,  as  is  now  well  understood,  does  not 
remain  on  the  lender  of  the  money,  but  is  shifted  to  the  borrower, 
and  where  the  borrower  is  a  building  operator,  it  affects  the 
dwellings  and  ultimately  the  rentals  with  various  incidental 
consequences  all  the  way  along.  A  tax  on  city  lands  is  not 
borne  by  the  man  who  has  purchased  the  land  after  the  tax  is 
imposed,  because  he  makes  allowance  for  the  tax  in  the  purchase 
price  of  the  land.  The  same  is  true  of  the  purchaser  of  cor- 
porate or  government  bonds.  A  tax  on  the  stock-in-trade  of 
a  merchant  or  factory-owner,  if  predictable  and  applied  to  all 
the  members  of  a  class,  results  in  an  increased  price  of  that 
commodity  to  the  consumer.  No  constitutional  provision  can 
be  of  avail  against  the  overpowering  force  of  economic  pres- 
sure. We  may,  like  Cnut,  order  the  waves  to  recede,  but  they 
will  not  recede.  The  constitutional  provision  in  most  of  our 
states,  that  all  property  should  be  taxed  alike,  has  outlived 
its  usefulness.  We  cannot  tax  all  property  alike,  because  it  is 
humanly  impossible  under  modem  conditions  to  reach  all 
property  alike;  and  if  we  do  reach  all  property  alike,  the 
modem  social  effects  of  taxation  are  such  that  we  should  not 
be  putting  an  equal  burden  upon  the  property  owners  because 
we  should  then  be  hitting  the  wrong  man.  Until  we  rec- 
ognize the  fact  that  under  modem  conditions  to  tax  the  prop- 
erty is  not,  in  many  cases,  to  reach  the  owner  of  the  property, 
no  solution  of  the  problem  can  be  attained. 

The  separation  of  state  and  local  revenue  is,  therefore,  of 
importance  because  it  will  allow  every  community  to  ap- 
proach the  problem  in  an  unbiased  way,  and  will  enable  it 
to  select  those  classes  of  property  which  could  profitably  be 
relinquished.  It  means  practically  that  those  communities 
which  choose  to  abandon  the  personal  methods  of  taxation 
and  to  substitute  an  impersonal  taxation  may  be  permitted  to 
do  so. 

From  this  point  of  view  it  is  therefore  quite  correct  to  say 
that  the  importance  of  separation  lies,  so  far  as  local  commu- 
nities are  concerned,  in  the  freedom  of  exemption  rather  than 
in  the  freedom  of  taxation.  The  paramount  problem  of  Ameri- 
can public  finance  at  present  is  the  taxation  of  personal  prop- 
erty, and  all  careful  thinkers  are  agreed  that  personalty  cannot 
be  successfully  reached  by  the  localities.  Whatever  the  future 
may  have  in  store  as  to  the  possibility  of  reaching  personalty 
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through  exclusive  state  taxes  or  by  substitutes  for  the  per- 
sonal property  tax  or  by  federal  taxes,  the  line  of  least  resist- 
ance in  the  effort  to  get  rid  of  the  obnoxious  tax  on  personalty 
is  through  the  freedom  that  may  be  granted  to  certain  local- 
ities to  make  experiments  in  this  direction.  The  mere  fact 
that  freedom  of  exemption  may  go  farther  than  this  and  possibly 
lead  to  the  exemption  of  improvements  as  well,  or  the  so-called 
local  single  tax,  ought  not  to  terrify  us.  As  we  have  seen  else- 
where ^  the  exemption  of  improvements  in  local  taxation  is  on 
the  whole  undesirable.  But  that  is  after  all  a  matter  of  rela- 
tively minor  importance  compared  with  the  iniquity  of  the 
present  methods  of  the  general  property  tax.  The  extent  to 
which  exemption  ought  to  go,  moreover,  may  well  be  regulated 
by  state  law,  and  thus  the  dangers  of  complete  local  option 
be  avoided.-  But  there  is  surely  no  reason  why  certain  local- 
ities should  not,  if  they  so  choose,  experiment  with  the  exemp- 
tion of  personal  property.  Where  the  general  property  tax 
is  utilized  only  for  local  purposes,  it  will  be  far  easier  to  ac- 
complish the  result  than  where  it  is  used  also  for  state  revenues. 
This  conclusion  is  confirmed  by  the  history  of  the  reform  in 
England.  Had  the  local  rates  also  been  utilized  for  general 
state  purposes  it  is  not  likely  that  personal  property  would 
have  been  so  readily  exempted  in  1840.  Separation  of  state 
and  local  revenue  would  put  us  in  the  position  which  has  been 
attained  by  England  for  almost  three-quarters  of  a  century. 

But  if  the  separation  of  state  and  local  revenues  should  lead 
to  the  local  exemption  of  personal  property,  two  questions 
that  will  naturally  present  themselves  are:  first,  how  will 
great  wealth  be  made  to  bear  its  share;  and  second,  how  is 
the  burden  on  the  farmer  to  be  lightened. 

As  to  the  first  point,  it  may  perhaps  be  queried  whether  a 
better  way  of  reaching  great  wealth  is  not  by  curtailing  the 
special  privileges  which  so  often  make  great  wealth  possible. 
Without,  however,  developing  this  point  here,  it  may  be  aflfirmed 
that  if  we  desire  to  reach  the  results  rather  than  the  sources 
of  great  wealth,  a  method  stands  ready  at  hand.  By  developing 
the  inheritance  tax  we  shall  accomplish  the  advantages  of  a 
personal  taxation  without  its  drawbacks.    A  state  income  tax 

*  Supra,  pp.  93-05. 

^  So  in  Germany,  under  the  laws  of  1803-5  the  local  communities  have  a 
rather  wide  latitude,  within  broiid  lines  laid  down  by  state  law,  as  to  the 
choice  of  local  revenues.    Cf.  infraj  p.  xvii,  sec.  iv. 
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would,  under  actual  conditions  in  most  of  the  states,  probably 
not  work  much  better  than  the  discredited  personal  property  tax. 
Its  preferable  utilization,  at  all  events,  would  be  under  the  segis 
of  the  national  government.  With  the  corporation  tax,  the  in- 
heritance tax  and  the  income  tax  we  shall  go  far  toward  reaching 
the  main  elements  of  modern  fortunes.  The  difficulties  here, 
indeed,  arising  from  the  confficts  of  state  jiunsdiction  are  great, 
but  not  insuperable.  They  will  be  overcome  either  by  the 
development  of  a  system  of  interstate  comity,  or  perhaps  by  a 
further  development  of  the  principle  of  division  of  yield,  whereby 
the  taxes  will  be  assessed  in  first  instance  on  a  uniform  basis 
by  the  federal  government  and  then  apportioned  according  to 
constitutional  methods  among  the  states.^ 

The  second  problem  is  that  of  the  farmer.  If  the  local  tax 
is  primarily  on  real  estate,  and  if,  as  frequently  happens,  the 
conditions  of  production  are  such  that  the  farmer  is  imable  to 
shift  the  burden  of  the  tax  to  the  consumer,  what  can  be  done? 
Here  a  double  avenue  of  escape  is  open.  In  the  first  place, 
many  of  the  expenditures  of  local  communities  ought  to  be 
defrayed  by  the  state  government.  Even  now,  in  several  of  our 
conmionwealths,  state  roads  are  being  constructed  throughout 
the  local  divisions  because  transportation  is  being  recognized 
as  affecting  the  interests  of  the  whole  state.  But  if  certain 
roads  ought  to  be  state  roads,  and  constructed  at  state  expense, 
why  should  not  certain  schools  be  state  schools  and  conducted 
at  state  expense?  Education,  like  transportation,  is  more  than 
a  merely  local  matter. 

In  the  second  place,  while  the  expenditure  side  may  be  cut 
down  in  this  way,  the  revenue  side  may  be  augmented  by  an 
application  of  the  principle  of  the  division  of  yield  whereby 
the  overplus  of  certain  taxes  like  the  state  excise  tax  or  the 
corporation  tax  or  the  inheritance  tax  or  even  the  possible 
federal  income  tax  of  the  future  is  distributed  among  the 
localities.  Thus  the  burden  on  the  local  real  estate  will  be 
decreased  rather  than  augmented.  Under  the  present  system 
the  farmer  pays  not  only  his  own  taxes,  but  in  large  part  the 
taxes  of  the  rich  men  of  the  rest  of  the  state.  Under  the  new 
system  of  separation  of  state  and  local  revenue,  carried  to  its 
logical  conclusion,  the  farmer  will  pay  less  and  get  more;  and 
what  is  true  of  the  farmer  is  true  of  other  classes.     The  tax 

*  Cf.  infray  chap.  xii. 


376  ESSAYS  IN  TAXATION 

burden  will  be  shifted  from  the  individual  to  the  economic 
phenomena  themselves. 

The  problems  of  taxation  in  the  United  States  are  becoming 
every  year  more  complex.  In  order  to  solve  them  we  must 
keep  in  mind  the  ultimate  goal,  and  he  prepared  to  take  the 
first  step.  The  ultimate  goal  is  the  acconunodation  of  fiscal 
methods  to  our  changed  economic  conditions.  One  of  the 
first  steps,  at  least,  is  the  separation  of  state  and  local  revenues. 


CHAPTER  XII 

THE   RELATIONS   OF  STATE   AND   FEDERAL   FINANCE^ 

The  existence  of  several  concurrent  or  overlapping  tax  juris- 
dictions has  always  been  a  source  of  more  or  less  diflSculty.  It 
is  especially,  however,  in  federal  states  that  the  problem  as- 
sumes its  most  acute  form,  and  it  is  primarily  in  recent  years 
that  the  complications  have  been  vastly  increased  by  the  new 
developments  of  economic  life.  The  problem  is  not  peculiar 
to  the  United  States,  for  the  relations  of  local  and  imperial 
finance  have  long  agitated  the  minds  and  taxed  the  abilities  of 
British  statesmen;  while  in  federal  states  like  Germany,  Swit- 
zeriand,  Canada  and  Australia  we  have,  as  in  the  United 
States,  the  three-fold  complications  of  local,  state  and  federal 
fiscal  adjustments.  The  problems  are,  with  slight  variations, 
everywhere  analogous. 

In  the  United  States  it  is  only  of  late  that  the  difficulties 
have  presented  themselves  in  full  force.  Local  expenditures 
were  at  first  of  slight  importance;  state  revenues  were  derived 
from  tacking  on  an  addition  to  the  well-nigh  sole  source  of 
local  revenue — the  general  property  tax;  federal  revenues 
were  by  constitutional  arrangement  and  well-settled  custom, 
restricted  as  a  rule  to  import  duties  and  to  a  few  categories  of 
internal-revenue  taxation. 

Of  late  years,  however,  a  three-fold  change  has  occurred.  In 
the  first  place,  the  growing  inadequacy  of  state  and  local  rev- 
enues has  led  to  the  selection  of  new  sources  of  income,  some 
of  which  were  also  occasionally  utilized  by  the  federal  govern- 
ment. Secondly,  the  vast  economic  changes,  which  have  broken 
down  state  lines  and  made  industry  national,  have  disclosed  to  a 
great  degree  the  inherent  weaknesses  of  certain  forms  of  state 
taxation,  and  have  led  to  the  demand  for  some  method  of  na- 
tional supervision  or  regulation  in  order  to  secure  uniformity. 
In  the  third  place,  the  well-nigh  complete  failure  of  the  general 

^  This  chapter  was  originally  published  in  the  Addresses  and  Proceedings 
of  the  Third  Conference  of  the  International  Tax  Associationy  Columbus,  1910. 
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property  tax  in  state  and  local  finance  and  the  growing  belief 
that  large  fortunes  are  evading  their  share  of  the  public  burdens 
have  engendered  a  \ndespread  demand  for  some  more  effect- 
ive method  of  reaching  the  wealthier  classes  of  the  community. 
These  three  causes  have  conspired  to  bring  the  subject  of  the 
relations  of  state  and  federal  finance  to  a  focus,  so  that  it  is 
now  in  the  forefront  of  popular  interest. 

It  behooves  us,  therefore,  to  give  careful  attention  to  this 

topic,  and  to  endeavor  to  ascertain  whether  there  do  not  exist 

.    some  underiying  principles  of  widespread  application  which 

may  serve  as  a  guide  to  the  legislator  and  the  administrator. 

Looking  at  the  subject  in  its  largest  aspect,  it  may  be  stated 
that  there  are  at  least  three  general  considerations  which  must 
be  borne  in  mind,  in  the  attempt  to  make  a  permanent  choice  of 
revenues  for  each  of  the  competing  tax  jurisdictions.  These  are 
respectively  the  considerations  of  eflficiency,  of  suitability  and  of 
adequacy.    Let  us  take  these  up  in  turn. 

I.  The  Principles  of  Efficiency  and  SuitabilUy 

The  problem  of  efficiency  in  taxation  is  naturally  of  vital  im- 
portance. No  matter  how  well-intentioned  a  scheme  may  be, 
or  how  completely  it  may  harmonize  with  the  abstract  principles 
of  justice,  if  the  tax  does  not  work  administratively,  it  is  doomed 
I  to  failure.  It  is  clear  that  the  efifectiveness  of  different  taxes 
depends  upon  the  nature  of  the  tax,  as  well  as  upon  the  character 
of  the  administration.  A  tax  on  land,  for  instance,  is  apt  to  be 
best  administered  by  local  authorities;  for  it  is,  after  all,  the 
local  assessors  who  may  be  presumed  to  possess  the  most  exact 
knowledge  of  the  local  conditions  upon  which  the  value  of  the 
land  depends.  State  supervision  may,  indeed,  be  desirable  for 
certain  purposes,  but  into  that  question  we  do  not  propose  here 
to  enter.  In  the  main,  a  locally  administered  land  tax  will  be 
relatively  efficient. 

Other  taxes  are  less  obviously  local  in  character  or  are  less 
well  fitted  for  local  assessment  because  of  administrative  diffi- 
culties. A  good  example,  for  instance,  is  to  be  found  in  the 
liquor-license  tax  known  in  New  York  as  the  Excise  Tax.  When 
the  assessment  of  the  tax  was  transferred  a  few  years  ago  from 
local  to  state  officials,  the  effectiveness  of  the  administration 
was  so  enhanced  as  vastly  to  increase  the  revenue.  The  ad- 
ministration was  removed  from  local  politics,  but  was  not 
plunged  into  state  politics.     Centralization  of  administration 
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licre,  as  in  many  other  domains  of  political  life,  has  been  found 
to  approve  itself  to  the  popular  mind. 

Just  as  the  state  administered  revenues  have  been  found  in 
some  cases  to  be  superior  to  locally  administered  revenues,  it 
may  be  expected  that  federally  administered  revenues  will  in 
some  cases  be  superior  to  state  administered  revenues.  For 
not  only  is  the  federal  administration  in  some  respects  superior 
in  efficiency  to  that  of  the  state,  but  the  very  character  of  the 
tax  may  render  effective  supervision  far  easier  in  the  one  case 
than  in  the  other.  The  administration  of  the  income  tax,  for  \ 
instance,  would  undoubtedly  be  far  more  effective  in  the  hands 
of  the  federal  government  than  in  those  of  the  state  government 
because  of  the  difficulty,  as  we  shall  see,  of  localizing  and  ade- 
quately controlling  incomes.  Other  instances  of  this  distinction 
between  administrative  efficiency  and  inefficiency  might  readily 
be  multiplied. 

The  second  consideration  is  that  of  suitability.  Are  there 
any  sources  of  revenue  which  are  naturally  more  suitable  for 
utilization  by  one  tax  jurisdiction  rather  than  another?  This 
is  really  a  problem  as  to  the  basis  of  taxation.  Is  the  basis  of  a 
given  tax  wide  or  narrow?  Obviously,  in  proix)rtion  as  the  basis 
of  a  tax  is  more  and  more  extended,  the  argument  in  favor  of  its 
utilization  by  the  broader  tax  jurisdiction  becomes  correspond- 
ingly strong.  Thus,  one  of  the  principal  reasons,  in  addition  to 
that  previously  mentioned,  why  the  tax  on  real  estate  is  not 
employed  by  the  central  government,  is  l^ecause  the  basis  is  so 
narrow  a  one.  It  is  chiefly  because  the  tax  on  real  estate  is 
unsuitable  for  the  general  revenue  system  that  it  is  everywhere 
becoming  more  and  more  relegated  to  the  local  jurisdictions. 
This  tendency  is  universal  throughout  the  civilized  world,  and 
the  seeming  counter  tendencies  which  arc  illustrated  by  some 
of  the  proposals  in  the  new  British  budget  could  easily  be 
explained  away  for  entirely  different  reasons.  So  far  as  the  re- 
lations between  state  and  federal  finance,  at  all  events,  are  con- 
cerned, there  is  no  doubt  that  a  tax  on  real  estate  is  obviously 
unfitted  for  the  feileral  government.  We  in  the  United  States 
have  had  but  three  instances  of  such  a  tax,  of  an  entirely 
ephemeral  nature,  and  in  tlie  main  so  unsuccessful  that  its 
repetition  is  exceedingly  doubtful. 

While  real  estate,  with  its  narrow  basis,  stands  at  one  extreme 
of  the  scale,  we  find  at  the  other  extreme,  with  a  very  wide  basis, 
articles  of  general  consumption.    The  widest  possible  basis  is 
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afiforded  by  commodities  of  so-called  mass  consumption,  like 
tobacco  and  spirituous  beverages;  and  we  accordingly  find  that 
in  the  United  States,  as  everywhere  else,  taxes  on  these  com- 
modities are  reserved  for  the  use  of  the  broadest  tax  jurisdiction. 
Almost  without  exception  the  American  states  have  voluntarily 
refrained  from  utilizing  this  source  of  revenue  because  of  the 
obvious  unsuitableness  of  taxes  on  consumption  for  state  pur- 
poses. The  same  is  true  to  a  still  greater  extent  of  customs 
duties,  which  are  almost  everywhere  kept  for  national  or  federal 
use.  So  strongly  were  these  conditions  of  suitability  present 
in  the  minds  of  our  forefathers,  that  the  American  Constitution 
not  only  expressly  reserves  the  employment  of  import  duties  to 
the  federal  government,  but  provides  in  effect  that  the  indirect 
taxes  should  be  uniform  throughout  the  country.  It  is  clear  that 
this  desirable  uniformity  would  be  completely  lost  if  the  sepa- 
rate states  were  to  arrogate  to  themselves  this  important  source 
of  revenue. 

The  problem  of  suitability,  however,  with  its  considerations 
of  wide  versus  narrow  basis,  has  become  of  special  importance 
to  us  in  connection  with  three  great  classes  of  revenue, — the 
corporation  tax,  the  inheritance  tax  and  the  income  tax.  In 
each  of  these  cases  various  reasons,  as  we  shall  see,  have  con- 
spired to  put  them  forward  as  desirable  constituents  of  a  federal 
tax  system;  but  it  is  beyond  question  that  one  of  the  controlling 
factors  in  this  demand  is  the  proven  unsuitability,  from  some 
essential  points  of  view  at  least,  of  these  taxes  for  state  piuposes. 
This  is  due,  above  all,  to  the  existence  of  interstate  complica- 
tions and  to  the  fact  that  the  economic  basb  of  each  of  these 
three  taxes  is  a  wide  one,  while  the  state  administrative  basis  is 
a  narrow  one. 

With  reference  to  corporations,  this  statement  scarcely  needs 
any  further  proof.  There  are,  indeed,  still  to  be  found  many 
small  businesses  in  corporate  form  supplying  primarily  local 
needs.  But  the  striking  characteristic  of  modem  business  life  is 
the  existence  of  corporations  whose  products  are  consumed 
throughout  the  country  and  whose  very  location,  as  in  the  case  of 
the  transportation  companies,  is  interstate  in  character.  From 
the  economic  point  of  view,  interstate  lines  have  been  com- 
pletely broken  down,  and  the  attempt  to  elaborate  a  successful 
system  of  state  taxes  on  corporations  has  been  frustrated  in 
large  measure  by  the  existence  of  these  interstate  complications. 
It  is  well  known,  for  instance,  that  the  national  tax  on  cor- 
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porations  of  1909  was  due  almost  exclusively  to  the  endeavor 
to  secure  an  adequate  and  uniform  administrative  supervision 
of  corporations.  As  a  purely  fiscal  measure,  the  new  tax  is  open 
to  almost  every  conceivable  objection.  It  is,  for  instance, 
repugnant  to  the  principles  of  accounting,  because  it  deducts 
taxes  before  arriving  at  taxable  net  earnings,  a  proceeding  as 
little  justifiable  as  would  be  a  state  tax  on  corporations  which 
deducted  from  the  taxable  basis  the  locally  assessable  taxes, 
or  vice  versa.  It  is  repugnant  to  the  principles  of  justice  in 
taxation  in  that  it  provides  for  the  deduction  of  sums  payable 
as  interest  on  bonded  indebtedness.  This  practically  means 
that  the  tax  is  a  tax  only  on  the  stockholder  and  not  on  the 
bondholder.  Why  the  man  who  invests  $10,000  in  railroad 
stock  should  pay  taxes,  and  another,  who  invests  $10,000  in 
bonds,  should  go  scot-free,  has  never  yet  been  shown.  The  old 
argument  that  the  bond  represents  indebtedness,  while  the  stock 
represents  property,  is,  as  we  know,^  of  little  economic  weight. 
It  is  a  legal  and  not  an  economic  consideration.  If  the  real  in- 
tent of  the  tax  was  to  reach  the  people  who  owned  the  property, 
there  would  be  no  justification  in  taxing  only  the  class  of 
property  owners  known  as  stockholders. 

Finally,  thirdly,  even  if  the  intent  is  to  reach  only  the  stock- 
holders, the  corporation  tax  is  repugnant  to  sound  principles  of 
finance.  For,  as  is  familiar  to  all  students,  a  special  tax  on  a 
particular  class  of  capital  invested  in  corporations  will  lead  to  a 
so-called  amortization  of  the  tax;  that  is,  the  market  value  of 
the  corporate  shares  will  fall  by  an  amount  equivalent  to  the 
capitalized  value  of  the  tax,  so  that  the  future  purchaser  of  cor- 
porate shares  will  have  bought  them  free  of  the  tax,  discounting 
future  taxes  in  the  lower  purchase  price  of  the  security.  Thus 
the  burden  of  the  corporation  tax  will  be  borne  by  present  stock- 
holders, leaving  future  stockholders  free. 

From  all  these  points  of  view,  therefore,  the  federal  corpora- 
tion tax  might  be  declared  to  be  violative  of  sound  economic  and 
fiscal  principles.  Nevertheless,  all  these  objections  are  beside 
the  mark,  because  the  real  intent  of  the  tax  is  not  fiscal,  but 
social  or  regulative.  It  was  because  of  the  failure  of  the  states 
adequately  to  regulate  interstate  corporations  that  this  tax  was 
devised.  As  a  revenue  producer,  or  even  as  a  fiscal  measure,  it 
must  be  pronounced  inadequate;  but  as  a  regulative  measure 
it  is  pregnant   of  the   most   far-reaching,   beneficial   results. 

» Supra,  pp.  106-107. 
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Whether  a  satisfactory  scheme  of  regulating  large  corporations 
can  be  attained  through  a  purely  fiscal  measure  may  well  be 
doubted.  But  since  taxation  can  be,  and  often  has  been,  utilized 
for  social  and  regulative  purposes,  it  may  be  expected  that  the 
regulative  side  of  the  corporation  tax  will  serve  as  an  entering- 
wedge  to  a  more  effective  system.  Thus  the  national  cor- 
poration tax  is  a  natural,  and  in  principle  on  the  whole  a  not 
undesirable,  consequence  of  existing  interstate  complications. 

In  the  same  way  the  demand  for  a  federal  inheritance  tax  is 
in  large  measure  the  result  of  mterstate  conflicts  of  tax  juris- 
diction. Anyone  who  has  taken  the  trouble  to  follow  with  care 
the  workmg  of  the  inheritance  tax  in  our  foremost  conunon- 
wealths  will  realize  that,  as  a  revenue  producer,  it  would  be  far 
more  successful  were  it  not  subject  to  the  difficulties  of  inter- 
state conflicts  of  tax  jurisdiction.  The  fact  that  the  English 
inheritance  tax  in  1909  yielded  about  twenty  times  as  much  as 
the  New  York  inheritance  tax  cannot  be  explained  simply  by  the 
difference  in  population  or  in  the  tax  rate.  It  is  in  large  measure 
due  to  the  fact  that  the  Englishman  cannot  evade  the  tax  as 
can  the  New  Yorker  by  transferring  himself  or  his  property  to 
adjacent  states,  where  no  such  tax  exists.  On  the  other  hand, 
there  have  been  in  America  frequent  instances  of  double  taxa- 
tion, as  in  the  well-known  case  of  the  estate  of  a  man  whose 
property  happens  to  be  situated  in  another  state  being  taxed 
by  each  state  in  turn.  Thus  the  state  assessment  of  inheritances 
means  now  undertaxation  and  now  overtaxation — ^the  net 
result  being  glaring  inequality.  From  this  point  of  view  a 
federal  inheritance  tax  would  be  as  superior  to  a  state  inherit- 
ance tax  as  the  latter  would  be  to  a  local  inheritance  tax. 

The  same  considerations,  but  in  an  intensified  form,  apply  to 
the  income  tax.  If  there  is  anything  that  may  be  considered  a 
well-settled  induction  from  experience,  it  is  that  an  income  tax 
is  more  and  more  unsuccessful  as  the  basis  of  the  tax  becomes 
narrower.  In  former  times  a  local  income  tax  was  fairly  work- 
able because  incomes  were  chiefly  local  in  their  nature.  In 
modern  times,  however,  the  income  of  the  taxpayer,  and  es- 
pecially the  income  of  the  large  taxpayer,  has  very  little  to  do 
\\ith  the  locality  in  which  he  happens  to  live.  Nay,  more,  in- 
comes nowadays,  through  the  working  out  of  economic  forces, 
have  become  national  and  international  in  character,  and  at  all 
events  have  far  transcended  states  lines.  A  man  may  live  in  one 
state  and  may  secure  his  income  partly  from  real  estate  holdings 
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situate  in  another  state  and  partly  from  investments  in  secu- 
rities of  corporations  whose  earnings  are  derived  in  many  other 
states.  How  is  it  possible  for  any  local  or  state  administration 
successfully  to  ascertain  or  adequately  to  control  such  income 
of  its  resident  citizens?  Most  of  the  state  income  taxes  in  the; 
United  States  are  largely  for  that  reason  the  veriest  farces,  and 
under  present  economic  conditions  are  not  likely  ever  to  become  / 
thoroughly  successful.  If  we  are  to  have  an  income  tax  that  is' 
in  consonance  with  approved  fiscal  principles,  it  must  obviously 
be  a  federal  income  tax  rather  than  a  state  income  tax.  For 
in  no  other  practicable  way  shall  we  be  enabled  to  avoid  the 
numberless  complications  of  interstate  double  taxation  which 
will  always  make  it  difficult  to  introduce  a  successful  state  in- 
come tax. 

It  will  be  seen,  therefore,  that  so  far  as  concerns  the  ques- 
tion of  suitability,  resting  on  the  existence  of  conflicts  of  tax 
jurisdiction,  the  arguments  in  favor  of  federal  corporation, 
inheritance  and  income  taxes  are  of  considerable  weight.  It 
would,  however,  be  rash  to  conclude  that  the  argument  is  con- 
vincing; for  there  still  remains  the  third  point,  adverted  to 
above,  without  a  careful  consideration  of  which  no  final  con- 
clusion can  be  reached.  We  come,  in  other  words,  to  the 
principle  of  adequacy  in  taxation. 

II.  The  Principle  of  Adequacy 

If  we  look  at  revenue  measures  from  the  point  of  view  of 
adequacy,  it  will  be  seen  that  the  problem  assumes  a  different 
form.    Let  us  apply  it  first  to  the  income  tax. 

So  far  as  considerations  of  revenue  are  concerned,  it  can 
scarcely  be  contested  that  the  income  tax  is  not  needed  for 
federal  purposes.^  Federal  revenues  in  the  past  have  in  normal 
times  been  derived  almost  entirely  from  customs  duties  and 
internal  indirect  taxes.  There  is  no  reason  why  these  sources 
should  not  suffice  for  the  future.  Without  entering  here  upon 
the  general  question  of  the  protective  tariff,  it  may  be  con- 
fidently asserted  that  we  can  continue  to  secure  a  large  and 
growing  revenue  from  import  duties,  whether  the  principle 
of  protection  be  upheld  in  its  integrity  or  not.  Either  a  revenue 
tariff  with  incidental  protection,  or  a  protective  tariff  with 

*  For  a  fuller  treatment  of  this  aspect  of  the  question  see  Seligman,  Ttie 
Income  Tax,  1911,  pp.  631-558. 
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incidental  revenue  can  be  made  to  yield  the  desired  income. 
And  when  we  consider  the  immense  population  in  the  United 
States,  it  is  beyond  all  question  that  even  a  simple  system  of 
indirect  taxes  will  suffice  to  raise  the  remainder  of  the  needed 
revenue.  The  internal  revenue,  exclusive  of  the  income  tax, 
yielded  at  the  close  of  the  Civil  War  almost  $300,000,000  a  year, 
and  if  we  take  into  account  the  prodigious  increase  in  wealth  and 
in  consumption  during  the  forty  years  that  have  elapsed,  it 
will  be  apparent  that  the  internal  revenue  system  of  the  United 
States  might  l>e  made  to  yield  to-day  many  hundred  millions 
of  dollars  more  than  it  actually  does,  without  even  approaching 
the  number  of  taxes  or  the  rate  of  taxation  that  existed  during 
the  Civil  War.  It  is  quite  safe  to  say  that,  so  far  as  we  can  look 
into  the  future,  the  prospective  expenditure  of  the  United  States 
may  be  readily  and  easily  supplied  by  import  duties,  together 
with  a  well-chosen  system  of  light  internal  revenue  taxes. 

A  national  income  tax,  therefore,  is  not  needed  for  revenue 
purposes.  Nor  is  the  demand  for  a  national  income  tax  based 
upon  such  reasons.  The  argument  in  its  favor,  however,  is 
none  the  less  exceedingly  strong.  If  not  indeed  for  revenue, 
it  is  needed  for  justice.  This  is  due  to  the  complete  breakdown 
of  the  general  property  tax  in  state  and  local  finance.  Under 
the  existing  state  and  local  systems  there  is  no  doubt  that  we 
are  unable  to  reach  the  possessors  of  large  fortimes.  The 
wealthy  man  stands  from  under,  not  necessarily  because  he 
conmiits  perjury,  but  because  the  loop-holes  in  the  general 
property  tax  have  become  so  numerous  that  any  adroit  indi- 
vidual can  avail  himself  of  them.  A  federal  income  tax  is 
justifiable  on  the  score  of  equity  under  prevalent  American 
conditions. 

I  would  here,  however,  sound  a  note  of  warning.  It  must 
not  be  imagined  that  a  federal  income  tax  would  at  once  work 
well.  The  experience  of  Germany  and  even  of  England  must 
not  lead  us  astray.  We  have  neither  the  administrative  ma- 
chinery of  Prussia  nor  the  methods  of  doing  business  which 
are  found  in  Great  Britain.  The  lump-sum  income  tax  of 
Prussia  would  be  hopeless  in  this  country;  the  scheduled  in- 
come tax  of  Great  Britain  would  meet  with  great  difficulties 
in  its  application  here.  It  has  taken  England  half  a  century 
to  work  out  the  problem  of  its  income  tax  and  to  make  it  fairly 
successful;  it  would  take  us,  perhaps,  almost  as  long  to  make 
even  a  federal  income  tax  an  administrative  success.     Thus 
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those  who  hope  for  a  fiscal  or  a  social  panacea  in  the  federal 
income  tax  are  bound  to  be  woefully  disappointed.  Moreover, 
if  introduced  into  this  country,  it  must  be  framed  with  the 
most  extreme  care  and  on  lines  far  different  from  the  measures 
of  1862  and  1894. 

One  final  advantage  of  the  federal  income  tax  which  must 
not  be  overlooked  is  that  it  would  render  far  easier  the  struggle 
that  is  going  on  in  our  various  states  to  amend  or  to  abolish  the 
iniquitous  personal  property  tax.  The  taxation  of  intangible 
personalty  has  become  a  byword  and  a  reproach  to  our  American 
public  life.  All  efforts  to  reform  the  system  of  the  general 
property  tax  have  thus  far  shattered  against  the  rock  of  popular 
conviction  that  such  wealth  as  consists  of  personal  property 
ought  not  to  be  allowed  to  escape.  If,  now,  we  were  to  have  a 
federal  income  tax,  however  unsuccessful  it  might  be  at  first, 
it  would  take  the  wind  out  of  the  sails  of  these  objectors;  and 
the  would-be  reformers  of  the  system  of  local  and  state  taxation 
would  no  longer  be  met  by  the  contention  that  personal  property 
must  be  listed  for  taxation.  For  personal  property  would  then 
be  reached  through  the  federal  income  tax.  It  is  significant  that 
in  England  personal  property  was  entirely  exempted  from  all 
local  taxation  in  the  very  same  decade  that  the  existing  national 
income  tax  was  imposed. 

Our  conclusion  would  then  be  that,  so  far  as  the  income  tax 
is  concerned,  even  though  it  be  not  needed  for  purposes  of 
revenue,  it  is  nevertheless  a  desirable  adjunct  to  our  scheme  of 
federal  taxation.  It  goes,  of  course,  without  saying,  that,  even 
apart  from  this  question,  the  projected  constitutional  move- 
ment, legalizing  the  income  tax,  ought  to  prevail.  For  even  if 
the  income  tax  were  not  to  constitute  a  part  of  our  normal  reve- 
nue system,  it  would  be  deplorable  in  the  extreme  if  a  mighty 
empire  like  the  United  States  were  unable  to  use  this  potent 
engine  of  revenue  in  time  of  need. 

When,  however,  we  come  to  consider  the  inheritance  tax  and 
the  corporation  tax,  we  find  that  the  argument  from  the  principle 
of  adequacy  is  somewhat  different.  The  income  tax  is  not 
at  present  needed  for  state  or  local  revenues,  but  the  situation 
may  before  long  become  the  same  as  in  the  case  of  the  inherit- 
ance tax  and  the  corporation  tax.  Every  one  who  is  familiar 
with  the  recent  developments  of  tax  reform  in  the  American 
states  knows  that  the  tendency  is  clear.  There  is  a  movement 
toward  the  separation  of  state  and  local  revenues,  with  a  reserva- 
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tion  of  the  real  estate  tax  to  the  localities.  On  the  reasons  for 
this  world-wide  movement  it  is  not  necessary  or  proper  here 
to  enter,^  but  it  is  pertinent  to  call  attention  to  the  fact  that  the 
general  property  tax  is  coming  more  and  more  to  be  restricted 
to  the  localities,  and  that  the  state  governments  have  in  conse- 
quence been  compelled  to  reach  out  for  new  and  independent 
sources  of  revenue.  These  new  sources  of  revenue  have  consisted 
primarily  of  the  corporation  tax  and  the  inheritance  tax,  supple- 
mented in  a  few  cased  like  New  York  by  some  other  forms  of 
taxation.  In  some  states  this  process  has  been  entirely  com- 
pleted, and  the  general  property  tax  is  no  longer  employed  for 
state  purposes,  to  the  great  advantage  of  all  concerned.  If,  now, 
the  federal  government  would  seize  upon  either,  or,  still  worse, 
both  the  inheritance  tax  and  corporation  tax,  this  entire  salutary 
movement  would  have  to  be  reversed.  The  assumption  by  the 
federal  government  of  what  it  does  not  need  for  fiscal  purposes 
and  of  what  is  seriously  needed  by  the  state  government  would 
be  a  calamity  of  the  first  magnitude — a  calamity  the  full  signif- 
icance of  which  can  only  be  appreciated  by  those  who,  diuring 
the  past  few  decades,  have  patiently  watched  and  labored  to 
help  in  bringing  about  the  beginning  of  the  great  reform  which 
is  now  apparent.  The  abandonment  by  the  states  of  reliance 
on  the  aid  afforded  by  the  corporation  tax  and  the  inheritance 
tax  is  something  that  cannot  be  contemplated  for  a  moment. 

On  the  other  hand,  as  we  have  seen,  both  the  inheritance  tax 
and  the  corporation  tax,  like  the  income  tax,  are  really  more 
fitted  for  federal  administration.  How,  then,  are  we  to  escape 
these  two  horns  of  the  dilemma?  According  to  the  principle 
of  suitability,  the  inheritance,  the  corporation  and  the  income 
taxes  should  be  federal  taxes;  according  to  the  principle  of  ade- 
quacy, the  first  two  should  be  in  whole  and  the  third  perhaps  in 
in  part  state  taxes. 

III.  The  Apportionment  of  Federal  Revenues 

It  is  permissible,  however,  to  suggest  a  method  which  will 
prevent  us  from  being  impaled  on  either  of  the  two  horns  of  the 
dilemma,  and  which  may  extricate  us  from  the  diflSculty.  Why 
is  it  not  possible  to  secure  all  the  ends  of  suitability  by  having 
the  taxes  administered  by  the  federal  government  under  general 
federal  laws,  and  why  is  it  not  possible  to  secure  all  the  ends 

^  Cf.  supraf  chap.  xii. 
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of  adequacy  by  having  the  proceeds  apportioned  in  whole  or  in 
part  to  the  various  states?  This  is  my  solution  of  the  difficulty: 
let  the  federal  government  assess  the  taxes,  and  let  the  state 
governments  profit  by  the  taxes. 

This  is  by  no  means  so  new  or  revolutionary  a  suggestion  as 
it  may  appear.  It  is  found  in  some  form  or  other  in  many  coun- 
tries, and  in  not  a  few  of  the  American  commonwealths.  In 
England,  for  instance,  the  inheritance  tax  is  assessed  by  the 
central  government,  but  a  part  of  the  proceeds  is  allotted  to  the 
local  government.  The  same  is  true  of  some  other  taxes  in 
England.  In  Germany  the  proceeds  of  certain  indirect  taxes  are 
divided  between  the  federal  and  the  state  governments,  and  one 
of  the  important  features  in  the  recent  budgetary  scheme  of 
Chancellor  von  Bulow  was  to  have  a  federally  administered 
inheritance  tax,  a  part  of  the  proceeds  to  go  to  the  state.  This 
scheme  has  only  temporarily  been  abandoned.  In  Canada  it  is 
well  known  that  a  large  part  of  the  provincial  revenues  is  derived 
from  the  proceeds  of  taxes  that  are  levied  by  the  federal  govern- 
ment. Other  instances  might  readily  be  multiplied.  In  the 
United  States  also  many  of  our  separate  commonwealths  raise 
revenues  which  are  apportioned  to  the  local  administrations. 
Even  the  federal  government,  as  in  the  one  famous  instance 
of  the  distribution  of  the  surplus  in  1836,  apportioned  to  the 
states  the  proceeds  of  federally  assessed  taxes.  The  question 
of  the  constitutionality  of  the  scheme  here  suggested  may  be  left 
to  the  lawyers.  My  own  opinion,  expressed  with  all  due  diffidence, 
is  that  a  constitutional  method  can  be  devised.  But  my  addi- 
tional opinion,  expressed  without  any  diffidence,  is  that,  if  consti- 
tutional methods  cannot  be  devised,  the  sooner  a  constitutional 
amendment  is  procured  the  better  it  will  be.  I  can  see  no  other 
avenue  of  escape  from  the  difficulties  that  are  looming  up  on  all 
sides. 

It  may,  indeed,  be  claimed  that  the  difficulties  connected  with 
the  conflicts  of  state  jurisdiction  can  be  overcome  in  another 
way, — namely,  by  interstate  agreements  based  on  considerations 
of  interstate  comity,  whereby  each  state  will  obligate  itself  to 
refrain  from  levying  more  than  its  equitable  and  proper  share 
of  the  tax.  While  this  consunmiation  would  be  exceedingly 
desirable,  it  may  well  be  doubted  whether  it  is  at  all  feasible. 
American  experience  has,  unfortunately,  driven  home  the  lesson 
that  the  separate  commonwealths  cannot  be  depended  upon 
voluntarily  to  relinquish  any  weapons  ^which  may  constitution- 
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ally  be  employed  in  the  struggle  of  local  and  sectional  interests 
for  economic  advantage.  Even  if  the  majority  of  the  states 
could  be  induced  to  enter  into  such  a  compact,  the  defection 
or  refusal  of  a  few  states  would  be  sufficient  to  defeat  the  whole 
scheme.  In  other  federal  states,  like  Germany,  e.g,  it  has  been 
found  necessary  to  achieve  the  desirable  uniformity  by  imposing 
it  upon  the  states  through  national  regulation.  It  is  clear,  how- 
ever, that  the  American  conmionwealths  would  not  brook  such 
national  interference,  and  that  the  accomplishment  of  the  de- 
sired end  would  require  a  constitutional  amendment  which  it 
would  be  wx^ll-nigh  impossible  to  secure. 

Moreover,  even  if  such  interstate  uniformity  could  be  reached 
in  this  way,  it  would  at  best  apply  only  to  the  inheritance  tax^ 
It  was  because  of  its  hope  of  effecting  some  such  reform  that 
many  have  expressed  their  strong  preference  for  a  state  inherit- 
ance tax.  But  even  the  thoroughgoing  acceptance  of  the  princi- 
ple of  interstate  comity  would  still  fail  to  meet  the  problem  in- 
volved in  the  corporation  tax — the  problem,  viz.,  of  reaching 
the  corporate  earnings  derived  exclusively  or  in  large  measure 
from  interstate  business.  When  even  the  economic  apportion- 
ment to  each  state  of  its  proper  share  of  revenue  from  such  com- 
plex sources  is  so  difficult  a  matter  to  accomplish,  the  problem  of 
the  fiscal  adjustment  of  interstate  difficulties  by  purely  state  ad- 
ministrative methods  may  be  declared  to  be  well-nigh  insoluble. 

Unless  therefore  all  the  states  carry  out  in  good  faith  the 
principle  of  interstate  comity  as  applied  to  the  inheritance  tax, 
through  which  alone  a  system  of  state  inheritance  taxes  can 
justify  itself,  we  are  forced  back  to  the  scheme  suggested  above 
as  the  sole  practicable  alternative. 

This  method  of  federal  administration  and  state  apportion- 
ment will  accomplish  everything  that  is  needed.  It  will  conform 
to  the  principles  of  efficiency  and  of  suitability,  because  the  taxes 
in  question  can  best  be  administered  by  the  federal  government 
and  because  in  that  way  alone  the  gross  inequalities  of  the  pres- 
ent system  can  be  overcome;  while  on  the  other  hand  the  sepa- 
rate states  will  secure  the  revenue  which  they  need,  and  will  be 
able  to  continue  in  the  path  of  tax  reform  which  has  been  so 
auspiciously  entered  upon. 

Thus  we  reach  the  conclusion  that,  of  the  three  great  taxes 
about  which  the  controversy  has  now  become  so  acute,  the  in- 
come tax  ought  to  ho  levied  by  the  federal  government  and  its 
proceeds  utilized  to  diminish  the  burden  of  the  national  indirect 
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taxes,  with  the  possibility  of  the  states  tacking  on  additions 
for  their  own  purposes  or  for  local  needs;  that  the  corporation 
tax  should  be  levied  as  a  national  tax  by  the  federal  govern- 
ment, but  under  a  clear  understanding  with  the  separate 
states  that  the  proceeds  should  be  distributed,  in  whole  or 
in  greater  part,  to  them;  and  that  the  same  method  should 
be  applied  to  the  inheritance  tax,  unless  the  states  see  fit  to 
adopt,  in  essence,  the  principle  of  interstate  comity.  To  deter- 
mine the  exact  methods  of  repartition  would  be  comparatively 
easy.  For  that  would  be  a  matter  of  detail,  not  of  principle. 
The  important  point  is  that  some  adjustment  be  reached  whereby 
the  legitimate  demands  of  equality  and  of  uniformity  may  be 
complied  with  without  those  of  efficiency  and  adequacy  being 
sacrificed.  The  interests  of  the  states  must  at  all  costs  be 
safeguarded,  but  the  difficulties  inherent  in  a  state  administra- 
tion of  what  has  become  national  in  character  must  be  avoided. 
The  plan  outlined  above  will  accomplish  this  end.  In  this  way 
and  in  this  way  alone  can  we  do  justice  to  the  underlying  princi- 
ples of  fiscal  and  social  reform.  In  this  way  and  in  this  way  alone 
can  the  relations  of  state  and  federal  finance  be  put  on  an  endur- 
ing and  a  completely  satisfactory  basis. 


CHAPTER  XIII 

THE   IMPORTANCE   OF  PRECISION   IN   ASSESSMENTS  ^ 

I.  Democracy  and  Administration 

Ever  since  the  days  of  Adam  Smith,  the  demand  for  certainty 
has  been  one  of  the  cardinal  rul^  in  taxation.  Adam  Smith 
borrowed  his  rule  from  one  of  the  French  writers.  The  arbi- 
trariness of  the  French  system  of  taxation  in  the  eighteenth 
century  had  assumed  such  proportions  as  already  to  pass  beyond 
belief,  and  it  is  no  wonder  that  the  would-be  fiscal  reformers 
raised  a  loud  note  of  protest  against  the  utter  lack  of  certainty 
and  precision  in  the  French  system. 

It  was  not  until  the  French  Revolution  that  the  worst  evils 
of  the  system  were  swept  away;  but  so  fresh  has  been  the  recol- 
lection of  these  particular  evils  that  from  that  day  down  to  the 
very  present,  the  whole  system  of  French  taxation  has  been  so 
framed  as  to  secure,  even  at  the  cost  of  certain  other  advantages, 
the  ends  of  certainty  and  precision  in  assessment. 

The  danger  of  arbitrariness  in  assessment  can  be  well  illus- 
trated in  almost  any  absolute  government.  History  is  replete 
with  examples  that  may  be  taken  from  any  Oriental  monarchy, 
and  from  imperial  Rome.  Many  instances  of  the  most  shocking 
character  might  easily  be  taken  from  the  existing  absolute  gov- 
ernments of  the  present.  But  absolutism  is,  unfortunately,  not 
the  only  home  of  arbitrariness  in  taxation.  Strange  to  say, 
democracy  no  less  than  absolutism  is  almost  equally  exposed  to 
this  danger.  The  danger,  indeed,  assumes  a  slightly  di£ferent 
form.  In  absolutism  there  is  a  lack  of  law  and  of  constitutional 
restrictions;  in  a  democracy,  like  that  of  the  United  States,  for 
example,  which  is  the  classic  home  of  constitutional  limitations, 
the  danger  lurks  not  in  the  law,  but  in  the  administration  of  the 
law;  or  rather,  the  law,  which  on  its  face  seems  to  provide  all 

*  Tliis  chapter  was  originally  published  in  the  Addresses  and  Proceeding$ 
of  the  Second  Conference  of  the  International  Tax  Conference,  Ck)lumbu8y 
1909. 
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the  constitutional  guarantees  of  fairness  and  equality,  breaks 
down  more  or  less  completely  when  exposed  to  the  test  of  practi- 
cal application  under  conditions  for  which  it  was  not  originally 
framed. 

it  is  well  known  that  in  a  democracy  the  difficulties  of  govern- 
ment are  primarily  administrative  rather  than  constitutional. 
Our  constitutional  problems  have  been,  in  very  large  part,  satis- 
factorily solved;  our  administrative  problems  have  scarcely  been 
attacked.  The  weakness  of  democratic  administration  is  pro- 
verbial,— and  this  is  especially  true  in  the  case  of  fiscal  adminis- 
tration. 

Our  tax  officials  are  almost  uniformly  elective  officials,  and  it 
is  a  notorious  fact  that  elective  officers  are  but  slightly  immune 
from  the  gusts  and  passions  of  popular  approval  or  prejudice. 
Nothing  comes  closer  to  the  modem  citizen  than  the  amount 
of  sacrifice  which  he  is  called  upon  to  make  in  the  way  of  con- 
tributions to  the  public  support,  and  nowhere  is  there  to  be 
found  a  greater  pressure,  whether  of  individuals  or  of  classes 
upon  the  government  official  than  in  the  case  of  assessments  for 
taxation.  The  abuses  which  in  absolutisms  are  due  to  the 
unchecked  will  of  the  absolute  ruler  are  found  duplicated  in 
democracies,  owing  to  the  dependence  of  the  official  upon  the 
electorate. 

This  shortcoming  of  democratic  administration  is  intensified 
by  the  inherent  difficulties  of  modern  economic  life.  In  the 
complex  industrial  society  of  the  present,  with  its  deUcate 
machinery  and  its  subtle  interrelations  of  all  kinds,  there  is 
needed  a  far  finer  instrument  of  assessment  than  in  former 
times.  What  is  perfectly  adequate  for  a  primitive  conmiunity, 
or  a  simple  agricultural  state,  becomes  glaringly  insufficient  in 
the  modem  industrial  environment.  Not  only  are  the  things 
themselves  to  be  taxed  increasingly  difficult  of  location  and 
appraisement,  but  the  persons  upon  whom  the  assessment  is 
levied  become,  under  modem  economic  conditions,  more  and 
more  elusive.  And  yet,  just  at  a  time  when  a  more  delicate  and 
perfect  machinery  of  assessment  is  required,  a  modem  democ- 
racy contents  itself  with  a  clumsy  and  outlived  mechanism, 
which  is  bound  to  give  dissatisfaction. 

Here  in  the  new  world  we  suffer  from  an  accumulation  of 
evils.  Not  only  is  this  the  home  of  the  greatest  experiment  in 
democracy  that  has  ever  been  attempted,  but  it  is  also  fast 
becoming  the  home  of  the  greatest  industrial  differentiation 
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and  complexity  of  social  and  economic  organization.  Either 
cause  alone  would  suffice  to  create  difficulties  in  tax  assessments; 
combined,  they  form  an  almost  insuperable  barrier  to  success. 
Mankind  has  yet  to  learn  the  lesson  of  combining,  in  fiscal  mat- 
ters at  least,  the  great  principles  of  liberty  and  efficiency.  It  is 
given  to  but  a  few  countries  to  attain  the  administrative  effi- 
ciency which  is  found,  for  instance,  in  the  Prussian  government. 
But  that  administrative  efficiency  is  purchased  at  a  cost  of  inter- 
ference with  individual  liberty,  which  would,  in  this  country  at 
least,  be  considered  entirely  intolerable.  Bureaucracy  is  not 
democracy.  If,  therefore,  we  eliminate  the  bureaucratic  admin- 
istration as  inapplicable  to  American  conditions,  we  are  still 
confronted  by  this  question:  Which  is  better,  the  attempt  to 
posit  an  ideal  in  taxation  which  shall  seek  to  realize  the  principle 
of  equal  justice,  even  though  we  know  that  the  endeavor  to 
realize  this  ideal  in  practice  will  inevitably  be  marred  by  arbitra- 
riness in  administration;  or,  on  the  other  hand,  the  readiness  to 
frame  a  less  ideal  scheme  with  the  knowledge  that  in  practice 
it  would  be  attended  with  greater  precision  and  certainty  of 
operation? 

Put  in  this  way,  the  answer  can  scarcely  be  doubtful.  What 
statesmanship  is  trying  to  accomplish  is  not  to  pose  abstract 
principles,  but  to  accomplish  advantageous  results.  And  while 
the  province  of  the  scientist  is  indeed  in  part  to  elucidate 
fundamental  principles,  the  publicist  who  is  not  to  remain  a 
mere  closet  philosopher  must  always  narrowly  watch  the  work- 
ing out  of  his  abstract  principles  amid  the  hard  facts  of  daily 
life.  Especially  true  is  this  of  the  science  of  finance,  where 
the  border  line  between  finance  and  administration  is  scarcely 
distinguishable.  An  ideal  principle  which  is  administratively 
unworkable  is  not  for  an  instant  to  be  compared  with  a  less 
elevated  ideal  which  can  be  actually  carried  out  in  practice. 
The  chief  trouble  wdth  our  American  democracy  in  matters  of 
taxation  has  been  that  the  people  have  blindly  clung  to  an  ideal 
which  has  become  administratively  impracticable;  and  that 
they  continue  to  hope  against  hope  in  expecting  the  impossible 
to  happen.  Our  administrative  methods  are  indeed  slowly 
improving,  but  it  will  be  a  long  time  before  that  point  of  ad- 
ministrative excellence  has  been  reached  which  will  render 
possible  the  realization  of  the  fiscal  ideal.  In  the  meantime, 
the  disparity  between  the  ideal  and  the  practice  is  such  as  to 
create  in  our  modem  democracy  some  of  the  very  worst  evils 
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of  tax  assessment  which  are  common  in  countries  without  any 
tax  ideals  at  all. 

I  do  not  hesitate  to  assert  that  at  the  present  time,  in  the 
United  States,  the  chief  evils  in  public  finance  are  to  be  found 
primarily  in  that  lack  of  certainty  and  precision  which  were 
so  vehemently  emphasized  by  Adam  Smith  a  century  and  a 
half  ago.  In  fact,  if  we  take  a  broad  view  of  the  modem  de- 
velopment of  taxation,  we  shall  find  that  one,  at  least,  of  the 
reasons  for  the  great  extension  of  indirect  taxation  throughout 
the  world  is  to  be  found  in  the  fact  that  here,  at  least,  under  the 
improved  modem  systems,  we  are  able  to  attain  a  certainty 
and  a  definiteness  which  is  lacking  in  the  other  domains  of 
public  revenue.  The  problem  is  on  a  large  scale  what  the 
choice  between  ad  valorem  and  specific  duties  is  on  a  small  scale. 
From  the  point  of  view  of  abstract  justice  there  is  no  doubt  that 
ad  valorem  duties  are  in  the  main  more  equitable,  and  yet  sad 
experience  has  taught  many  a  modern  nation  that  there  is  in 
ad  valorem  duties  such  an  inherent  danger  of  arbitrariness  of 
administration  that  they  have,  perforce,  taken  refuge,  to  a  very 
large  extent,  in  a  system  of  specific  duties,  which  is  administra- 
tively workable,  and  which  contains  increased  guarantees  of  cer- 
tainty and  precision. 

II.  American  Conditions 

The  chief  examples  of  the  evils  of  arbitrary  assessments 
in  the  United  States  at  present  are  foimd  in  three  classes  of 
taxation:  the  tax  on  real  estate,  the  tax  on  personal  property 
and  the  tax  on  corporations.    Let  us  say  a  word  as  to  each. 

In  the  case  of  real  estate,  the  evils  are  comparatively  insig- 
nificant, owing  to  the  fact  that  real  estate  is  visible  and  tangible, 
and  that  the  impediments  upon  the  transfer  of  real  estate  have 
been  so  far  removed  in  this  country  as  to  make  real  estate 
almost  as  easily  salable  as  personal  property.  Naturally  where 
sales  frequently  occur,  the  selling  value  becomes  a  matter  either 
of  record  or  of  common  knowledge. 

Notwithstanding  this  fact,  experience  has  shown — especially 
in  our  larger  cities — ^that  the  assessment  of  real  estate  is  very 
largely  arbitrary  in  character.  In  some  cases  the  land  is  held 
on  long  leases  and  sales  are  infrequent.  In  other  cases  a  false 
purchase  price  is  put  in  the  deed,  and  in  still  other  cases  there 
are  sudden  changes,  either  up  or  down,  in  the  value  of  the 
real  estate,  due  to  more  or  less  unpredictable  changes  in  busi- 
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ness  prosperity,  in  the  opening  up  of  new  means  of  communica- 
tion or  in  tlie  tides  of  fashion.  As  a  consequence  the  true  value 
of  real  estate  becomes  a  matter  of  very  expert  knowledge; 
and  as  our  tax  departments  are  notoriously  unable  to  secure 
the  services  of  high-paid  experts,  the  assessment  is  very  largely 
left  in  the  hands  of  more  or  less  incompetent  underiings.  The 
result  has  been  a  system  of  haphazard  assessment,  which  even 
with  the  best  intentions,  and  with  all  absence  of  corrupt  motive, 
has  meant  a  decided  inequality  as  between  individuals.  Where, 
as  frequently  occurs,  separate  parcels  within  the  same  city  or 
ward  are  assessed  at  all  the  way  from  sixty  to  ninety  per  cent 
of  their  real  value,  we  cannot  speak  of  precision  or  equality  in 
assessment. 

A  way  out  of  this  difficulty  has  been  indicated  by  the  adop- 
tion, in  part  at  least,  of  certain  mathematical  rules  to  guide  the 
assessor.  Such  schemes  have  been  applied  by  Mr.  Somers,  for- 
merly of  St.  Paul  and  by  the  Board  of  Taxes  and  Assessments  in 
New  York  City.  Without  going  into  the  details  here,  it  may  be 
said  that  the  system  consists  in  applying  known,  instead  of  un- 
known, factors  to  the  problem,  and  in  seeking  to  remove,  as  far  as 
possible,  the  arbitrary  guess  of  the  assessor.  Of  course  it  must 
not  be  forgotten  that  the  opportunity  for  the  introduction  of 
mathematical  rules  in  the  assessment  of  real  estate  is  only  a 
limited  one,  for  at  the  bottom  the  basic  values  which  are  to  \ye 
multiplied  by  this  mathematical  factor  must  largely  remain  a 
matter  of  individual  judgment.  In  the  last  instance  we  cannot 
get  away  from  the  expert  decision  as  to  fundamental  valuations; 
but  to  the  extent  that  known  are  substituted  for  unknown 
factors,  a  decided  improvement  is  possible,  even  in  the  case  of 
real  estate. 

It  is,  however,  in  the  case  of  personal  property  that  the  evik 
of  discretionary  opinion  become  far  more  flagrant.  There 
is  no  need  to  repeat  here  the  familar  story  of  the  breakdown 
of  the  general  property  tax;  of  the  failure  to  ascertain  the  exist- 
ence of  many  kinds  of  property,  and  of  the  shocking  inequality 
of  assessment,  even  where  certain  kinds  of  property  are  dis- 
covered. The  adoption  of  mathematical  rules  of  assessment  will, 
of  course,  not  help  a  whit  in  those  cases  where  it  is  impossible  to 
discover  anything  to  be  assessed.  But  in  those  instances  where 
certain  kinds  of  property  are  on  the  assessor's  books  there  is 
room  for  considerable  improvement  by  the  adoption  of  more 
precise  and  definite  rules. 
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As  a  good  example  of  what  I  mean  by  this  statement,  take 
the  case  of  the  mortgage  tax.  The  assessment  of  mortgages  as 
a  part  of  the  general  property  tax  has  everywhere  become 
notoriously  inefifective.  The  recent  adoption  of  the  recording 
mortgage  tax,  as  in  the  state  of  New  York,  where  all  mortgages 
are,  so  to  say,  automatically  subjected  to  taxation  at  the  mo- 
ment of  their  creation,  has  brought  about,  among  many  other 
benefits,  not  only  equality  as  between  mortgages,  but  a  decid- 
edly increased  revenue  to  the  treasury. 

Of  a  character  similar  to  this  is  the  substitution  in  some  of 
the  Canadian  cities  of  the  so-called  business  tax  or  rentals 
tax,  or  the  recent  adoption  in  one  of  the  Australian  states  of 
the  so-called  "abilities"  tax,  in  lieu  of  the  personal  property 
tax.  The  imposition  of  a  definite  percentage  upon  the  known 
rentals  affords  a  simple  and  precise  method  of  reaching  property 
which  otherwise  would  very  largely  escape  notice  altogether. 

Those  who  are  familiar  with  the  French  system  of  taxation 
will  remember  that  it  is  built  up  entirely  on  the  idea  of  sub- 
stituting known  for  unknown  factors,  and  that  while  the  system 
has  certain  disadvantages  of  its  own,  in  so  far  as  it  does  not 
attain  the  ideal  of  precise  approximation  to  the  exact  conditions 
of  the  individual,  it  possesses  at  all  events  the  advantage  of 
avoiding  the  haphazard  guesses  and  arbitrary  estimates  which 
are  almost  inseparable  from  any  democratic  administration  of 
personal  or  individual  valuations. 

It  is,  however,  in  the  case  of  the  corporation  tax  that  the 
problem  has  become  most  acute  in  this  country.  The  well- 
nigh  universal  system  of  taxing  corporations  is  through  the 
medium  of  the  assessment  of  the  corporate  property.  In 
some  states,  as  even  in  the  great  state  of  New  York,  for  ex- 
ample, the  local  tax  of  corporations  which,  as  almost  every- 
where, is  the  one  of  most  importance,  is  based  upon  the  valua- 
tion of  the  corporate  property  by  local  officials.  Under  this 
system  the  most  absolute  arbitrary  discriminations  are  made, 
as  between  the  various  localities,  and  it  is  a  notorious  fact  that 
those  corporations  where  it  is  physically  possible  to  do  so  will 
often  transfer  their  ostensible  chief  office  from  one  place  to 
another,  in  order  to  secure  a  more  complaisant  assessor.  In 
other  states,  especially  for  certain  classes  of  public  service 
corporations,  the  valuation  has  been  put  into  hands  of  a  state 
board,  which  obviates  indeed  these  glaring  discrepancies  as 
between  localities,  but  which  does  not  give  any  increased  as- 
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surance  of  exactness  or  precision.  Even  in  such  cases  the 
abuses  are  frequent.  And  what  is  worst  of  all,  the  secrecy  ob- 
served by  the  state  board  of  assessors  renders  it  utterly  im- 
possible for  either  the  victim  or  the  scientific  observer  to  point 
out  the  error  in  the  procedure.  Especially  true  is  this  in  all 
those  cases  where  it  has  become  customary  to  assess  the  value 
of  the  franchises  of  corporations,  a  system  which  is  obviously 
pecuUar  to  our  country,  and  from  which  all  the  European 
states  which  base  the  assessment  on  income,  rather  than  prop- 
erty value,  are  entirely  exempt.  Valuations  of  our  state  boards 
of  taxation  are  so  notoriously  inadequate  that  in  the  case  of 
one  class  of  corporations,  namely,  railroads,  the  cry  has  now 
gone  forth  for  an  official  national  valuation.  Without  going 
into  the  arguments  for  and  against  this  scheme,  it  need  only 
be  pointed  out  that  the  successful  prosecution  of  this  idea  will 
not  only  cost  tens  of  millions  of  dollars,  but  will  take  a  ver>' 
long  time  to  effect;  and  that  the  attempt  to  apply  this  same 
method  of  national  official  valuation  to  all  corporations  that 
are  subject  to  taxation  would  not  only  be  hopelessly  expensive, 
but  would,  for  obvious  reasons,  be  entirely  impracticable. 
In  the  great  mass  of  cases,  if  we  are  to  have  any  valuation  of 
property  at  all,  we  shall  have  to  content  ourselves  with  the 
perpetuation  of  the  present  most  unsatisfactory  methods. 
The  experiences  that  we  have  had,  even  with  the  so-called 
official  valuations  of  railways  in  Michigan  and  Wisconsin,  are 
not  such  as  to  warrant  the  confident  expectation  that  they  are 
satisfactory  for  tax  purposes,  and  that  they  avoid  the  evils 
of  arbitrary  assessment.^ 

How  much  better  it  is  to  take  some  external  criterion,  as  is 
now  the  practice  in  a  few  of  our  advanced  states.  In  the  case 
of  public  service  corporations  a  definite  percentage  of  receipts 
is  an  obviously  simple  method.  This  is  not  the  place  to  discuss 
the  pros  and  the  contras  of  a  tax  on  gross  receipts  versus  a  tax 
on  net  receipts;  but  it  may  be  pointed  out  that  so  far  as  rail- 
roads, at  all  events,  are  concerned,  under  the  new  system  of 
accounting  which  has  been  enforced  by  federal  law,  the  chief 
objection  formerly  urged  against  the  tax  on  net  receipts  loses 
much  of  its  potency.  But  whether  we  have  a  tax  on  net 
receipts  or  a  tax  on  gross  receipts,  it  is  undeniable  that  the 
tax  is  precise  and  definite;  that  there  is  no  room  for  secrecy 
or  arbitrary  action,  and  that  equality  as  between  classes  of 

1  Cf.  supra,  pp.  230,  231. 
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corporations  or  between  individuals  in  a  class,  may  be  secured 
by  the  adoption  of  precise  mathematical  rules  which  will  cause 
the  rate  to  vary  in  accordance  with  the  definite  and  easily 
ascertainable  factors. 

It  is  true  indeed  that  a  few  cases  have  recently  been  seen  of 
state  l^islatures  abandoning  the  receipts  tax  for  the  system 
of  valuation,  but  I  think  that  I  am  safe  in  saying  that  expert 
opinion  is  almost  unanimous  in  this  country  that  this  was  a 
step  backward  and  not  a  step  forward;  and  that  all  the  ends 
which  it  was  attempted  to  secure  by  the  reintroduction  of  the 
valuation  system  might  have  been  secured  by  a  modification 
of  the  rates  and  methods  of  the  old  system.  Any  method  of 
corporate  taxation,  in  short,  which  is  based  upon  the  applica- 
tion of  precise  and  definite  rules,  is  preferable  to  the  happy-go- 
lucky  system  of  property  valuation,  whether  it  be  a  tax  on 
gross  receipts  or  on  net  receipts;  whether  it  be  a  tax  on  a  certain 
proportion  of  the  market  value  of  the  stocks  or  of  the  bonds, 
or  of  both  together;  whether  it  takes  some  other  exterior  criterion 
of  the  business:  any  of  these  methods  is  susceptible  of  a  more 
or  less  successful  application  because  it  avoids  the  fundamental 
evil  in  our  present  system.  No  one  man  or  set  of  men  is  able  to 
value  intelligently  and  precisely  the  selling  value  of  the  multi- 
pUcity  of  corporations  in  our  modern  industrial  world,  with  the 
continual  oscillation  of  business,  and  with  the  increasing  com- 
plexity of  industrial  interrelations.  The  task  is  one  for  superhu- 
man strength  and  ability,  and  with  the  weakness  of  our  demo- 
cratic administrative  methods,  the  attempt  would  be  ludicrous, 
if  it  were  not  so  lamentable.  The  first  step  in  the  reform  of 
methods  of  assessment  is,  as  far  as  possible,  to  substitute  the 
known  for  the  unknown. 

What  the  future  has  in  store  for  us  it  is  given  to  no  man  to 
know.  Popular  customs  and  prejudices  yield  only  slowly.  The 
thick  mist  of  ignorance  and  inertia  can  be  dispelled  only  very 
gradually  by  the  sunlight  of  knowledge  and  observation.  But 
if  the  experience  of  mankind  is  to  afford  us  any  help  in  fiscal 
matters,  and  if  the  history  of  other  countries  imder  somewhat 
similar  conditions  is  to  be  of  any  aid  to  us,  it  may  be  stated  with 
some  reasonable  degrees  of  confidence  that  advance  in  tax  re- 
form is  to  be  sought  rather  in  the  progressive  excellence  of 
administrative  methods  than  in  the  elaboration  of  new  and  high- 
sounding  ideals.  The  ideals  may  be  the  same  for  all  countries; 
the  administrative  methods  must  differ  according  to  the  pe- 
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culiarities  of  each.  In  our  American  adherence  to  an  abstract 
ideal  we  have  failed  to  let  our  administrative  methods  keep 
pace  with  the  attempted  realization  of  the  ideal.  In  our  en- 
deavor to  secure  the  taxation  of  all  property,  we  have  not  only 
attempted  the  impossible,  but  we  have  opened  wide  the  door 
to  all  the  abuses  of  practical  inequality  of  unintentional  in- 
justice and  of  widespread  arbitrariness. 

Of  all  the  methods  that  cry  out  most  loudly  for  reform, 
that  of  property  valuation  is  the  most  important.  The  great 
need  of  the  day  is  to  replace  arbitrariness  by  certainty,  and  to 
secure  practical  equality  in  taxation  by  substituting,  as  far  as 
possible,  definite  and  fixed  rules  of  assessment  for  the  hodge- 
podge and  capricious  system,  or  lack  of  system,  which  is  well- 
nigh  universal  to-day. 


CHAPTER  XIV 

THE  CLASSIFICATION  OF  PUBLIC  REVENUES 

Among  the  unsettled  questions  of  the  science  of  finance 
few  are  more  troublesome  than  that  of  classifying  the  differ- 
ent kinds  of  public  income.  Classification  is  indeed  not  of 
supreme  importance,  for  matter  is  always  more  essential  than 
form.  But  correct  classification  is  helpful  in  many  ways. 
It  requires  logical  criticism  and  rigorous  analysis,  and  thus 
becomes  a  test  of  mental  vigor;  it  conduces  to  accurate  defini- 
tion and  prevents  looseness  of  expression  and  confusion  of 
thought;  it  may  have  important  practical  results  in  deciding 
questions  of  fact  and  in  assigning  definite  values  to  doubtful 
categories;  it  points  out  contrasts  and  resemblances,  and  by 
eliminating  or  combining  what  is  common,  often  suggests  a 
clearer  conception  of  the  subject-matter.  Correct  classification 
is,  in  truth,  an  essential  condition  of  all  scientific  progress. 

It  has  frequently  been  remarked  that  we  must  distinguish 
between  historical  and  actual  classifications.  For  example, 
the  whole  class  of  lucrative  prerogatives — the  Regalia  of  the 
Teutonic  kingdoms  and  of  early  fiscal  science — ^were  formerly 
separated  from  the  other  categories  of  public  revenues  because 
of  their  commanding  importance  in  mediaeval  countries  and  of 
their  supposed  points  of  difference;  whereas  well-nigh  every 
recent  writer  of  importance,  even  in  Germany,  has  confessed 
that  all  such  revenues  are  capable  of  being  classified  under  one 
of  the  other  modem  categories.  So,  again,  while  the  revenue 
from  the  incidents  of  feudal  tenure'  played  a  great  r61e  in  the 
classification  of  Blackstone  and  other  early  writers,  the  need  of 
showing  the  composite  nature  of  such  revenues  has  been  ob- 
viated by  the  disappearance  of  the  tenures  themselves.  Finally, 
special  assessments  are  a  gro\vth  of  comparatively  recent  times. 
Only  a  short  time  ago,  a  classification  of  public  revenues  might 
safely  have  ignored  their  existence;  now  a  logical  classification 
of  actual  revenues  would  be  incomplete  without  them.  What 
concerns  us  here  is  a  classification  applicable  to  modem  con- 
ditions. 

309 
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I.  The  Primary  Classijicalion 

From  the  standpoint  of  the  individual  all  contributions  to 
government  are  either  gratuitous,  contractual  or  compulsory. 
Every  governmental  revenue  must  fall  within  one  of  these 
three  great  classes.  Individuals  may  make  the  government 
a  free  gift,  they  may  agree  or  contract  to  pay,  or  they  may  be 
compelled  to  pay.  The  first  method  of  securing  revenue  was 
at  one  time  important,  but  its  influence  to-day  is  slight.  The 
second  and  third  methods  correspond  to  the  widely  adopted 
classification  suggested  by  Adam  Smith, ^  who  tells  us  that: 

"  The  revenue  which  must  defray  .  .  .  the  necessary  expenses  of 
government  may  be  drawn  either,  first,  from  some  fund  which  pe- 
culiarly belongs  to  the  sovereign  or  commonwealth,  and  which  is  in- 
dependent of  the  revenue  of  the  people,  or,  secondly,  from  the  revenue 
of  the  people." 

That  is,  the  government  may  in  the  first  place  act  like  a 
private  individual,  possessing  lands  or  other  revenue-yielding 
property,  and  engaging  in  mercantile,  financial  or  industrial 
pursuits.  As  Petty,  the  author  of  the  first  systematic  English 
treatise  on  taxation,  put  it  in  the  seventeenth  century,  the 
state  is  in  some  places  t^e  common  cashier,  the  common  usurer, 
the  conmion  insurer  or  the  common  beggar.^  This  is  what  the 
French  call  in  the  widest  sense  the  revenue  from  the  private 
and  industrial  domain  of  the  state,  and  what  the  Germans 
term  the  private-economic  income.  A  better  term,  perhaps, 
is  contractual  income;  since  the  government  here  puts  itself 
in  the  position  of  a  private  person  making  a  contract  with  an- 
other person.  Such  payments  all  rest  on  an  agreement  between 
the  two  contracting  parties,  in  sharp  contrast  to  the  payments 
which  the  government  demands  by  virtue  of  the  sovereign 
powers  delegated  to  it. 

We  often  hear  of  the  distinction  between  voluntary  and  com- 
pulsory contributions,  meaning  by  the  former  the  free  gifts 
of  the  citizens.  This  distinction,  however,  is  not  perfectly 
•  accurate;  for  contractual  contributions  are  also  voluntary, 
without  being  gifts.  In  the  case  of  a  contract,  the  government 
agrees  to  do  some  particular  thing  in  return  for  a  payment, 

*  Wealth  of  Nations^  book  v.,  chap.  ii. 

*  William  Petty,  A  Treatise  of  Taxes  and  ContrSbviUmay  London,  1667, 
pp.  60,  61. 
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leasing  land,  for  instance,  in  return  for  rent;  in  the  case  of  the 
free  gift,  the  government  does  not  undertake,  nor  does  the  donor 
expect,  any  specific  action  in  return.  Yet  both  payments  are 
voluntary.  We  must  therefore  distinguish  not  merely  between 
voluntary-  and  compulsory  contributions,  but  between  gratui- 
tous, contractual  and  compulsory  contributions. 

Thus  far  almost  all  writers  are  agreed.  The  difficulty  arises 
when  we  desire  to  classify  the  various  kinds  of  compulsory 
revenues  and  to  distinguish  between  some  of  these  subdivisions 
and  the  different  kinds  of  contractual  revenues.  All  possible 
combinations  have  been  made,  especially  by  recent  German 
writers.  Let  us  confine  ourselves  in  this  chapter  to  the  pith 
of  the  controversy,  namely,  to  the  subdivision  of  the  compulsory 
contributions  and  their  relation  to  some  of  the  contractual 
revenues,  as,  for  instance,  the  charges  made  for  the  services  of 
governmental  enterprises,  like  the  postofiice,  the  telegraph  and 
the  like. 

In  taking  the  property  of  individuals  the  sovereignty  of 
the  modem  state  manifests  itself  in  different  ways.  The  govern- 
ment may  exercise  in  turn  the  power  of  eminent  domain,  the 
penal  power,  the  poUce  power  or  the  taxing  power. 

The  power  of  eminent  domain  confers  on  the  government 
the  right  of  taking  at  its  discretion,  and  to  an  indefinite  extent, 
private  property  for  particular  uses.  With  the  constitutional 
and  moral  limitations  upon  this  power  we  have  not  here  to 
deal,  chiefly  because  the  power  is  for  the  most  part  not  a  source 
of  net  revenue.  The  fact  that  in  all  free  governments  private 
property  cannot  be  taken  under  this  power  except  for  public 
use,  and  even  then  not  without  just  compensation,  would  in 
itself  show  that  no  net  income  to  the  state  is  contemplated. 
Yet  such  revenue  may  accrue  incidentally;  for  the  benefits 
accruing  to  the  government  through  the  expropriation  may 
conceivably  be  greater  than  the  damage  inflicted  on  the  private 
individual.  Revenue  through  expropriation  is  thus  the  first 
class  of  compulsory  income. 

The  second  sovereign  power  of  fiscal  importance  is  the  penal 
power,  or  right  of  inflicting  fines  and  penalties,  known  tech- 
nically as  the  power  of  sanction.  This  might  be  declared  a  part 
of  the  police,  or  regulative,  power  of  the  state,  since  every 
government  regulation  must  carry  with  it  the  power  of  en- 
forcement. But  on  account  of  the  decidedly  problematic  fiscal 
importance  of  the  police  power,  it  seems  better  to  separate  them. 
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The  power  to  adjudge  fines  and  penalties,  however,  while 
often  quite  important  as  a  source  of  revenue,  belongs  rather 
to  penology  and  administration  than  to  the  science  of  finance; 
for  the  private  property  is  here  taken,  not  in  accordance  with 
the  needs  of  the  state  or  with  any  principles  of  equality  or 
uniformity  or  benefits  or  compensation,  but  solely  as  a  pun- 
ishment inflicted  on  the  individual.  The  only  limit  to  its  fiscal 
significance  in  free  countries  is  the  vague  provision,  as  in  the 
constitution  of  the  United  States,  that  excessive  fines  shall  not 
be  imposed  or  cruel  and  unusual  pimishments  inflicted.  Fines 
and  penalties  thus  form  by  themselves  a  class  of  compulsory 
revenues  levied  according  to  definite  but  non-fiscal  principles. 
It  is  obviously  wrong  to  class  them  with  fees,  as  do  some  writers, 
or  to  ignore  them  entirely,  as  do  others. 

The  third  sovereign  power  of  the  state  is  the  police  p>ower,  or 
the  pow^r  of  regulation.  This  has  played  a  great  r61e  in  Ameri- 
can jurisprudence.  Yet  it  may  be  confidently  stated  that  from 
the  standpoint  of  the  science  of  finance  the  distinction  drawn 
between  the  police  power  and  the  taxing  power  is  to  a  great 
extent  a  fiction,  referable  to  certain  difficulties  in  American  con- 
stitutional law  and  to  a  lack  of  economic  analysis  on  the  part  of 
the  judges.    Let  us  study  this  point  more  in  detail. 

II.  The  Police  Power  versus  the  Taxing  Power 

The  conmionly  accepted  distinction  between  these  powers 
is  that  the  former  is  for  regulation  and  the  latter  for  revenue. 
One  argument  in  support  of  this  view  is  that  advanced  by 
authors  like  Mr.  David  A.  Wells,  who  contend  that  a  so- 
called  tax  which  looks  to  anything  besides  the  securing  of 
revenue  is  not  a  tax,  but  an  unconstitutional  exercise  of  the 
taxing  power.  But  even  adherents  to  the  distinction  between 
the  police  power  and  the  taxing  power,  like  Judge  Cooley, 
confess  "that,  in  the  apportionment  of  taxes,  other  considera- 
tions than  those  which  regard  the  production  of  a  revenue  are 
admissible,  and  that  the  right  of  any  sovereignty  to  look  be- 
yond the  inunediate  purpose  to  the  general  effect  cannot  be 
disputed."  ^  The  position  of  Mr.  Wells  is  the  exact  opposite 
of  that  of  Professor  Wagner,  who  includes  in  the  very  definition 
of  a  t^x  the  ''socio-politicar'  element  or  the  duty  of  regulating 
and  correcting  the  distribution  and  use  of  private  property.* 

*  Cooley,  Taxation,  2d  (xlition,  p.  .587. 

'  Wagner,  Finamwiasenschajt^  ii.  (2d  edition,  1890),  p.  210. 
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The  one  writer  would  refuse  the  name  "tax"  to  an  imposi- 
tion looking  to  anything  else  than  mere  revenue:  the  other 
ought  logically  to  withhold  the  name  from  an  imposition  not 
looking  to  anything  else  than  mere  revenue.  These  positions 
are  mutually  exclusive  and  equally  extreme. 

On  the  other  hand,  the  distinction  of  Judge  Cooley  is  almost 
quite  as  untenable.  Cases  where  the  primary  purpose  is  regu- 
lation, he  thinks,  are  referable  to  the  police  power;  cases  where 
the  primary  purpose  is  revenue  are  referable  to  the  taxing  power. 
Mr.  Cooley  himself  confesses  that  import  duties  with  incidental 
protection  are  taxes.  But  suppose,  as  has  often  occurred,  that 
they  are  protective  duties  with  incidental  revenue.  Are  they  any 
the  less  taxes  on  that  account?  How  about  the  tax  on  bachelors, 
which  was  imposed  for  the  express  purpose  of  dimmishing 
celibacy?  How  about  the  ten  per  cent  tax  on  state  bank 
notes,  imposed  avowedly  to  destroy  the  state  bank  issues? 
How  about  the  American  tax  on  oleomargarine,  confessedly  of  a 
regulative  nature?  How  about  taxes  on  spirituous  liquors  in 
the  shape  of  liquor  licenses,  to  regulate  and  diminish  the  liquor 
traffic?  How  about  the  many  indirect  taxes  enacted  in  con- 
sequence of  sumptuary  laws?  How  about  certain  inheritance 
taxes,  whose  imposition  is  demanded  on  the  express  ground 
that  they  will  limit  fortunes?  How  about  the  single  tax,  whose 
only  raisan  d'&tre  is  the  attempt  to  change  the  existing  dis- 
tribution of  wealth?  Shall  we  call  the  Indian  duty  on  opium  a 
tax,  and  refuse  the  name  to  the  American  internal  revenue 
charge,  because  India  looks  primarily  to  revenue,  and  the 
United  States  to  regulation?  Shall  we  call  the  French  impdt 
des  paientes  a  tax,  and  deny  the  name  to  the  analogous  license 
or  privilege  taxes  in  some  of  the  Southern  commonwealths, 
because  in  the  latter  case  the  object  is  sometimes  distinctively 
regulative?  In  fact,  if  this  is  to  be  our  line  of  cleavage,  we 
must  reconstruct  the  science  of  finance  and  remove  from  the 
class  of  taxes  whole  categories  of  impositions  to  which  no  one 
has  ever  thought  of  denying  the  character  or  name  of  tax. 

The  confusion  in  the  American  law  is  at  once  complimentary 
and  uncomplimentary  to  the  judiciary.  It  is  complimentary  in 
the  sense  that  the  judges,  wheh  brought  face  to  face  with  the 
conflict  between  constitutional  limitations  and  the  demands  of 
social  evolution  (or  what  is  known  in  legal  parlance  as  public 
policy),  have  sought  to  remain  true  to  their  function  as  the  final 
interpreters  of  social  progress.    This  they  have  been  able  to  do, 
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however,  only  through  legal  fictions  and  divergent  decisions. 
Anyone  who  ha^  studied  the  American  law  of  taxation  as  a  whole 
must  have  become  painfully  conscious  of  the  hopeless  contradic- 
tions among  the  laws  of  the  several  states  on  many  important 
points.  This  condition  is  due  in  great  measure  to  the  fact  that 
the  constitution  or  laws  of  one  state  by  implication  forbid  what 
the  constitution  or  laws  of  another  state  expressly  permit.  In 
order  to  take  an  actual  case,  which  is  perhaps  in  line  with  public 
policy,  out  of  the  range  of  the  legal  inhibition,  the  courts  of  the 
first  state  are  forced  to  adopt  an  interpretation  wholly  unneces- 
sary in  the  second.  Thus  the  continuity  of  social  development 
is  preserved,  even  at  the  sacrifice  of  legal  consistency  or  uni- 
formity. For  instance,  in  New  York  street-car  licenses  are  held 
%  to  fall  under  the  taxing  power,  while  in  Pennsylvania  they  are 
put  under  the  police  power,  simply  because,  under  the  particular 
conditions,  it  seemed  to  be  a  matter  of  equity,  in  the  one  case 
to  uphold,  and  in  the  other  to  object  to,  such  a  charge.^  The 
payment  in  the  two  instances  was  the  same,  both  in  amount  and 
in  principle;  but  the  attempt  to  make  the  same  laws  conform  to 
a  public  policy  which  dififers  in  the  dififerent  states  has  brought 
about  a  contradiction.  So,  too,  the  whole  system  of  high  li- 
cense or  liquor  taxes  is  in  some  states  brought  under  the  taxing 
power;  but  in  others,  because  of  certain  constitutional  difficul- 
ties, it  is  put  under  the  police  power.  ^  To  this  extent  the  police 
power  has  been  a  legal  fiction  to  enable  the  courts  to  uphold  what 
could  not  well  be  brought  under  the  taxing  power;  although  in 
another  leading  case  ^  the  liquor  tax  was  upheld  under  the  taxing 
power  because  there  was  a  constitutional  obstacle  to  its  being 
put  under  the  licensing  or  police  power.  The  police  power  is  of 
great  and  growing  legal  importance  in  the  United  States,  largely 
because  of  the  peculiar  principles  of  American  governmental 
relations,  whereby  local  bodies  are  deemed  to  have  only  those 
powers  expressly  delegated  to  them,  in  contradistinction  to  the 
European  method  according  to  which  local  bodies  possess,  in 
certain  respects,  all  powers  not  expressly  withheld  from  them.* 
Many  of  our  cities  and  towns  have  no  taxing  power;  and  even 

»  Cf.  2d  Avenue  Railroad  Cases,  32^  N.  Y.  261,  with  Raiht>ad  Company 
vs.  Philadelphia,  58  Pa.  119.  What  was  held  '^reasonable  "  in  one  case  was 
declared  "unreasonable  "  in  the  other. 

« Burch  vs.  Savannah,  42  Ga.  596.    Cf.  50  Texas,  86. 

'  Youngblood  vs.  Sexton,  32  Mich.  406. 

*  Goodnow,  "Powers  cf  Municipalities  respecting  Public  Works,"  PtiWt- 
cdiona  oj  the  American  Economic  Association,  ii.,  pp.  72-79.     Profeasor 
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when  they  have  the  power,  it  is  strictly  construed.  The  courts, 
therefore,  have  been  compelled  to  uphold  much  under  the  police 
power  that  under  other  and  more  favorable  conditions  they 
would  and  could  have  upheld  under  the  taxing  power. 

On  the  other  hand,  there  is  an  element  which  is  not  quite  so 
compUmentary  to  the  judges.  The  courts  have  frequently  con- 
fused taxes  in  the  narrower  sense  with  the  exercise  of  the  taxing 
power  in  the  wider  sense.  As  we  shall  see,  there  are  various 
forms  in  which  the  taxing  power  may  manifest  itself:  taxes  in  the 
narrower  sense  are  only  one  form.  Special  assessments  for 
instance,  have  been  almost  universally  upheld  as  an  exercise' 
of  the  taxing  power,  while  sharply  distinguished  from  taxes  in 
the  narrower  sense.  Yet  in  a  leading  case  sidewalk  assessments, 
which  as  a  matter  of  principle  do  not  differ  at  all  from  other  . 
special  assessments  upheld  imder  the  taxing  power,  have  been 
declared  police  regulations.^  The  court  has  here  simply  confused 
taxes  with  the  taxing  power.  It  is,  moreover,  impossible  to 
see  any  difference  between  the  various  cases  of  sewer  and  levee 
assessments  quoted  by  Mr.  Cooley  as  an  exercise  of  the  police 
power  and  the  cases  of  sewer  and  levee  assessments  quoted  by 
him  in  another  chapter  as  falling  under  the  taxing  power.^  The 
whole  distinction,  in  fact,  rests  upon  a  confusion.  So,  again, 
while  "both  taxes  and  fees  are  an  exercise  of  the  taxing  power, 
because  it  has  frequently  been  deemed  necessary  to  uphold 
license  fees  by  distinguishing  them  from  taxes,  many  of  the  " 
courts  have  declared  Ucense  fees  to  be  an  exercise  not  of  the 
taxing  power  but  of  the  police  power,  thus  confusing  taxes  with 
the  taxing  power.  There  is,  as  we  shall  see,  a  decided  difference 
between  a  license  fee  and  a  tax;  but  it  is  not  the  one  stated  by  the 
courts.  It  is  this  groping  after  the  real  distinction  between  fees 
and  taxes,  to  be  explained  in  a  moment,  which  has  led  judges, 
not  trained  in  economics,  to  draw  the  line  between  payments 
under  the  police  power  and  those  under  the  taxing  power.  The 
distinction  between  fees  and  taxes  is  not  synonymous  with  the 
distinction  between  the  police  power  and  the  taxing  power;  for 
there  are  many  classes  of  fees,  like  court  fees,  fees  for  legal  docu- 
ments and  school  fees,  which  cannot  possibly  be  put  under  the 
police  power. 

Goodnow  terms  these  respectively  the  systems  of  legislative  and  of  admin- 
istrative control. 

>  Godard,  Petitioner,  16  Pick.  504, 509,  quoted  by  Cooley,  TaxatioUy  p.  589. 

*  Cooley,  Taxation,  pp.  588-591,  compared  with  pp.  616-620. 
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While,  then,  it  may  be  expedient  from  the  legal  point  of  view  to 
distinguish  between  the  police  power  and  the  taxing  power,  rul- 
ing that  the  one  is  for  regulation  and  the  other  for  revenue, 
and  while  the  constitutional  importance  of  the  police  power, 
especially  in  the  United  States,  is  in  many  respects  considerable, 
the  distinction  from  the  economic  and  fiscal  standpoint  is,  never- 
theless, wholly  unnecessary.  A  tax  is  no  less  a  tax  because  its 
purpose  is  regulation  or  destruction;  and  a  fee  or  payment  for 
regulation  brings  in  just  as  much  revenue  as  a  precisely  identical 
fee  imposed  primarily  for  revenue.  From  the  standpoint  of 
finance  the  test  is  not  whether  the  payment  is  for  regulation, 
but,  as  we  shall  see  later,  whether  it  is  primarily  for  special  bene- 
fit or  primarily  for  common  benefit;  that  is,  it  is  a  distinction 
not  between  police  power  and  taxing  power,  but  between  fees 
and  taxes.  In  other  words,  payments  that  are  legally  put  under 
the  police  power  ought  scientifically  to  be  classed  under  the 
taxing  power. 

III.  Fees 

We  come  finally  to  what  is  from  the  fiscal  standpoint  the 
chief  sovereign  power  of  the  state — the  power  of  taxation. 
Expropriation  is  not  fiscally  important,  the  significance  6f  fines 
and  penalties  does  not  he  in  the  financial  domain,  and  the  police 
power,  as  we  have  just  seen,  is  of  no  consequence  from  the  stand- 
point of  revenue;  but  the  taxing  power  is  of  an  entirely  different 
nature. 

The  taxing  power  may  manifest  itself  in  three  different  forms, 
known  respectively  as  special  assessments,  fees  and  taxes.  These  ' 
three  forms  are  all  species  of  taxation  in  the  wider  sense,  so  far 
as  they  differ  on  the  one  hand  from  contractual  revenue  or 
quast-pTivsite  income,  and  on  the  other  hand  from  the  remaining 
divisions  of  compulsory  revenue,  like  expropriation  and  fines. 
What  is  common  to  all  three  is  that  they  are  compulsory  contri-  . 
butions  levied  for  the  support  of  government  or  to  defray  the 
expenses  incurred  for  public  purposes.  That  is  the  essence  of 
the  taxing  power.  But,  although  they  are  all  forms  of  taxation 
in  this  wider  sense,  the  differences  between  fees  and  special 
assessments  on  the  one  hand,  and  taxes  in  the  narrower  sense 
on  the  other,  are  so  marked  that  they  must  be  put  into  separate 
categories.  Let  us  study  their  characteristics,  taking  up  first 
those  payments,  like  fees,  tolls,  costs  and  charges,  which  may  • 
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be  summed  up  under  tlie  general  head  of  fees  (the  German 
Gebuhreriy  the  French  iaxesy  the  Italian  tasse). 

The  distinction  between  fees  and  taxes,  although  sometimes 
ascribed  to  Rau,  is  really  much  older.  Adam  Smith  already 
speaks  of  certain  expenses  *' which  are  laid  out  for  the  benefit  of 
the  whole  society."  "It  is  reasonable,  therefore,"  he  adds, 
"that  they  should  be  defrayed  by  the  general  contribution  of 
the  whole  society,  all  the  different  members  contributing  as 
nearly  as  possible  in  proportion  to  their  respective  abilities." 
These,  as  he  afterward  explains,  are  tax^.  On  the  other  hand, 
he  speaks  of  certain  outlays,  as  for  justice,  for  "  persons  who  give 
occasion  to  this  expense,"  and  "who  are  most  immediately 
benefited  by  this  expense."  The  expenditures,  therefore,  he 
thinks,  "may  very  properly  be  defrayed  by  the  particular  con- 
tributions of  these  persons,"  that  is,  by  fees  of  court.  And  he  ex- 
tends this  principle  to  tolls  of  roads  and  various  other  expenses.^ 
The  "particular  contributions"  of  Adam  Smith,  in  distinction 
from  general  contributions,  are  nothing  but  fees  in  distinction 
from  taxes.  The  same  distinction  is  found  several  decades  before 
Adam  Smith  in  the  work  of  Justi.  He,  however,  like  the  other 
Germans  of  his  time,  looked  upon  the  Regalia,  or  lucrative  pre- 
rogatives, as  a  separate  class;  and  hence  classified  public  revenues 
into  (1)  domains,  (2)  regalia,  (3)  taxes,  and  (4)  casual  revenues, 
including  prices  and  payments  for  special  privileges.^  Later  on, 
Rau  gave  these  latter  payments  the  name  of  Gebiihren  or  fees; 
but  the  essence  of  the  distinction  is  to  be  found  in  Justi,  and 
still  more  clearly  in  Adam  Smith. 

A  fee,  then,  is  a  manifestation  of  the  taxing  power.  It  is  a 
compulsory  contribution  for  a  service  in  which  the  element  of 
public  purpose  must  be  present;  but  it  differs  from  a  tax  in 
several  important  points. 

First,  a  tax  is  levied  as  a  part  of  a  common  burden;  a  fee  is 
assessed  as  a  payment  for  a  special  privilege.  The  basis  of  taxa- 
tion is  the  abiUty  or  the  faculty  of  the  taxpayer;  the  basis  of  a 
fee  is  the  special  benefit  accruing  to  the  individual.  In  the  case 
of  a  tax,  this  ability,  it  is  true,  may  be  influenced  to  a  certain 
extent  by  the  opportunities  or  privileges  or  benefits  received. 
But  the  difference  is  the  test.  In  the  case  of  a  fee,  the  benefit 
is  measurable;  in  the  case  of  a  tax,  the  benefit  is  not  susceptible 

*  Wealth  of  Nations,  book  v.,  chap,  i.,  part  iv.  (vol.  ii.,  p.  402,  of  Thorold 
Rogers'  edition).    Compare  book  v.,  chap,  i.,  part  ii.  and  iii.,  passim. 

*  Jasti,  Slaatsmrthschafl,  2d  edition,  1758,  ii.,  pp.  95,  400-429. 
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of  direct  measurement.  In  the  case  of  a  fee,  the  particular 
advantage  is  the  very  reason  of  the  payment;  in  the  case  of  a  tax, 
the  particular  advantage,  if  it  exists  at  all,  is  simply  an  incidental 
result  of  the  state  action. 

The  question  of  special  benefit  was  originally  of  minor  impor- 
tance; the  mediaeval  monarch  exacted  in  the  shai>e  of  fees  and 
charges  about  what  he  chose,  disguising  exactions  under  the 
mask  of  payments  for  special  privileges.  Even  there,  however, 
it  may  be  said,  not  that  the  idea  of  benefit  was  absent,  but  that 
the  monarch  made  himself  the  judge  of  the  amount  of  benefit. 
That  his  despotic  estimate  often  resulted  in  hardship  does  not 
alter  the  theory.  Gradually,  however,  the  idea  of  actual  benefit 
came  to  the  foreground,  until  it  has  finally  become  the  control- 
ling factor. 

A  second  distinction  between  fees  and  taxes  is  that  a  fee  does 
not  normally  exceed  the  cost  of  the  particular  service  to  the 
individual.  This,  however,  although  conmionly  made  much  of, 
is  of  subordinate  importance.  In  the  first  place,  it  can  obviously 
apply  only  to  those  fees  paid  in  return  for  some  positive  work 
done  by  government.  The  government,  indeed,  must  always  give 
something  in  return  for  a  fee;  but  in  many  cases  it  may  give  only 
a  permission  to  do  something — a  permission  which  costs  almost 
nothing,  and  for  which  a  considerable  fee  may  be  exacted.  The 
controlling  consideration  here  is  not  cost,  but  measurable  spe- 
cial benefit.  Historically,  we  know  that  these  si>ecial  charges 
were  made  entirely  irrespective  of  cost.^  But  even  in  the  case 
of  a  positive  action  by  the  government,  cost  is  simply  another 
method  of  measuring  special  benefit.^  This  has  been  overlooked, 
but  is  none  the  less  true.  In  all  competitive  private  enterprises 
the  benefit  to  the  individual  is  the  cost.  That  is,  the  amount 
which  the  individual  is  willing  to  pay — and  he  is  the  best  judge 
of  the  benefit  to  be  derived — is  the  price;  and  the  price  is  fixed 
ultimately  at  the  cost  of  production.  The  whole  modem  theory 
of  marginal  utility  as  the  regulator  of  price  is  simply  a  way  of 
seating  the  degree  of  special  benefit  to  the  individual;  and  the 
true  theory  of  price  confesses  that  marginal  utility  in  competitive 

*  Professor  Brcntano  calls  attention  to  this  historical  fact.  Cf,  Faber, 
Die  Entstehiuig  des  Agrarschutzes  in  England^  p.  58.  Both  fail  to  notice 
the  points  made  in  the  text. 

*  The  cost  here  referred  to  is  at  once  the  cost  to  the  individual  and  the 
cost  to  the  government.  They  are  synonymous,  because  under  the  sup- 
position the  government  gives  its  services  for  cost. 
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enterprises  resolves  itself  ultimately  into  cost  of  production. 
The  benefit  to  the  individual,  therefore,  is  the  cost.  As  soon  as 
we  have  a  private  monopoly,  however,  the  benefit  to  the  individ- 
ual diminishes  in  proportion  to  the  sacrifice  he  is  compelled  to 
make  in  paying  more  than  the  cost  of  production;  and  the  excess 
of  price  over  the  normal  benefit  (as  measured  by  cost)  represents 
to  this  extent  a  tax  on  the  individual. 

The  same  is  true  of  governmental  action.  It  may,  and  often 
does,  happen  that  a  government  is  not  actuated  by  motives  of 
profit,  but,  like  a  private  competitor,  sells  its  services  for  cost. 
Special  benefit  to  the  individual  and  cost  to  the  government  are 
then  synonymous.  But  if  the  government  seeks  to  make  a  mo- 
nopoly profit  and  charges  more  than  cost,  then  as  before  the  spe- 
cial benefit  to  the  individual  may  be  said  relatively  to  diminish  as 
the  charges  increase,  until  finally  the  exaction  becomes  so  great 
that  the  special  benefit  is  merged  in  the  special  burden  and  the 
charge  becomes  not  a  counterpayment,  but  a  special  tax.  On 
the  other  hand,  the  government  may  decide  to  charge  less  than 
cost,  or  even  to  offer  its  services  gratuitously,  in  which  cases  the 
special  benefit  to  the  individual  may  gradually  be  swallowed  up 
in  the  conmion  benefit.  Here  the  very  reason  of  the  gratuitous 
service  is  that  no  special  benefit  exists,  or  that  it  results  only 
incidentally  from  general  state  action.  Thus  we  see  that  special 
benefit  to  the  individual  is  correlative  with  cost  to  the  govern- 
ment. If  the  charge  is  less  than  cost,  the  special  benefit  is  pro 
tanto  converted  into  a  common  benefit,  until  finally  there  is 
no  charge,  because  no  special  benefit.  If  the  charge  is  more  than 
cost,  the  special  benefit  is  pro  tanto  converted  into  a  special 
burden,  until  finally  the  charge  is  all  tax,  because  it  is  all  burden, 
and  no  special  benefit. 

This  point  of  view  helps  us  out  of  a  diflSculty  as  to  the  line  of 
cleavage  between  fees  and  taxes.  Thus,  if  a  charge  is  made  for 
the  cost  of  judicial  process,  the  payment  is  a  fee,  because  of  the 
special  benefit  to  the  litigant.  If  no  charge  is  made,  the  cost 
of  the  process  must  be  defrayed  by  general  taxation;  and  the  liti- 
gant pays  his  share  in  general  taxes.  If  the  charge  is  so  arranged 
as  to  bring  in  a  considerable  net  revenue  to  the  government, 
the  payment  by  the  litigant  is  a  tax — not  a  general  tax  on  all 
taxpayers,  but  a  special  tax  on  litigants,  like  the  tax  on  lawsuits 
in  some  of  our  Southern  commonwealths.  The  character  of  fee 
disappears  only  secondarily  because  the  principle  of  cost  is  de- 
viated from,  but  primarily  because  the  special  benefit  to  the  liti- 
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gant  is  converted  in  the  first  case  into  a  common  benefit  shared 
with  the  rest  of  the  community,  and  in  the  second  case  into  a 
special  burden.  The  failure  to  grasp  the  basis  of  this  distinction, 
which  is  equally  true  of  other  fees,  has  confused  many  writers. 

A  third  distinction  between  fees  and  taxes  may  be  found  in  the 
conditions  attached  to  the  service  which  the  government  per- 
forms. It  may  be  said  that  in  the  case  of  a  fee  the  government 
does  some  particular  thing  in  return,  while  in  the  case  of  a  tax 
it  gives  no  special  service.  The  particular  thing  done  by  the 
government  in  return  for  a  fee  may  be  either  the  display  of  some 
positive  energy,  as  in  furnishing  a  water  supply,  or  it  may  be  a 
simple  permission  to  do  something.  The  government  may  create 
direct  utilities,  or  it  may  permit  the  individual  to  create  utilities; 
but  in  each  case  it  demands  a  return  for  the  privilege.  In  the 
case  of  a  tax,  on  the  other  hand,  the  government  simply  refrains 
from  doing;  or,  if  it  does  anything  at  all,  does  it  only  as  a  general 
governmental  action.  This  distinction  applies  to  so-called  special 
taxes,  as  well  as  to  general  taxes;  for  even  in  the  case  of  a  special 
tax,  the  government  does  not  pledge  itself  to  do  any  special  thing 
for  the  individual  as  an  individual.  It  agrees  to  do  some  special 
thing  for  the  community  or  for  the  particular  class  involved,  but 
it  is  wholly  immaterial  to  the  government  whether  the  individ- 
ual avails  himself  of  the  incidental  advantage  accruing  to  the 
class  as  a  whole.  Even  in  the  case  of  special  taxes  we  are  not 
confronted  with  the  principle  of  give  and  take,  or  quid  pro  fpw, 
as  regards  individuals. 

A  further  distinction  that  has  been  very  fruitful  of  confu- 
sion is  that  between  the  business  licenses  or  fees,  and  business 
taxes.  The  legal  terms  apphed  to  such  payments  must  not  lead 
us  astray.  For  instance,  a  given  charge  levied  on  certain  retail 
businesses  is  called  in  various  American  states  a  fee,  a  license,  a 
license  fee,  a  license  tax,  a  special  tax,  a  specific  tax,  a  privil^e 
tax  and  an  occupation  tax.^  A  certain  payment  exacted  from 
insurance  companies  is  called  indifferently  an  insurance  fee, 
an  insurance  license,  an  insurance  license  fee,  an  insurance  tax 
and  an  insurance  license  tax.  A  certain  payment  imposed  on 
some  corporations  is  called  variously  a  charter  fee,  a  bonus  on 
charters,  a  license  tax,  a  tax  on  certificates,  an  organization 
tax,  a  corporation  tax  and  even  a  corporate  franchise  tax.^ 

^  Compare  my  monograph  on  Finance  StcUistics  of  the  American  Conh 
monwi'xiUfui,  1889,  pp.  88-96. 
*  Compare  ifupra,  p.  216. 
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The  real  distinction  between  a  license  charge  and  a  business 
tax  is  that  the  non-payment  of  a  license  charge  normally  renders 
the  exercise  of  the  business  illegal,  while  the  non-payment  of  a 
business  tax  does  not  render  it  illegal.  More  broadly,  it  may 
be  stated  that  a  license  charge  is  a  condition  precedent,  while 
a  business  tax  is  a  condition  (if  a  condition  at  all)  subsequent. 

A  license  charge,  however,  may  be  either  a  license  fee  or 
a  license  tax;  ^  and  in  order  to  ascertain  which  it  is,  we  must 
fall  back  on  the  preceding  distinctions.  When  the  license 
is  imposed  to  cover  the  cost  of  regulation  or  to  meet  the  outla}- 
incurred  for  some  improvement  of  special  advantage  to  the 
business,  it  may  truly  be  said  that  the  licensee  gets  a  special 
benefit  from  the  privilege,  a  special  benefit  measured  by  the 
cost.  The  charge  would  then,  as  in  the  common  case  of  cab 
licenses,  be  a  fee.  When,  however,  the  charge  for  the  license 
to  carry  on  a  business,  which  before  the  imposition  of  the  re- 
strictive law  was  open  to  anyone,  is  purposely  so  high  as  to 
bring  in  a  distinct  net  revenue  to  the  government  above  the  cost 
of  regulation,  we  can  no  longer  properly  speak  of  special  benefits 
to  the  licensee,  since  the  special  benefit  is  converted  into  a 
special  burden;  the  charge  is  then  no  longer  a  license  fee,  but  a 
license  tax.  This  is  the  case  with  some  of  the  so-called  license 
or  privilege  taxes  in  the  Southern  commonwealths.^  Finally, 
if  the  payment  is  not  conditional  upon  taking  out  a  license,  but 
is  assessed  on  certain  elements  of  the  business,  such  as  purchases, 
sales,  capital,  etc.,  as  in  the  French  patenkSy  the  German  Ge- 
werbesteueTj  and  some  of  the  American  pa^inent^,  then  we  have 
not  license  taxes,  but  business  taxes,  because  the  condition  is  not 
precedent,  but  subsequent.  The  distinction  between  license 
tax  and  business  tax  is  one  of  condition  of  payment:  the  dis- 
tinction between  license  fee  and  hcense  tax  is  one  of  benefit  and 
cost. 

There  is,  therefore,  some  truth  at  the  basis  of  the  distinction 

*  This  distinction  is  overlooked  by  the  American  legal  writers.  Thus 
Black  on  Intoxicating  Liquors,  §  108,  makes  a  labored  argument  to  distin- 
guish taxation  from  license,  while  in  reality  he  is  distinguishing  license  fees 
on  the  one  hand  from  license  taxes  and  business  taxes  on  the  other. 

*  This  is  really  the  basis  of  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  Harmon  vs.  City  of  Chicago,  Supreme  Court  Reporter, 
xiii.,  no.  10,  p.  306  (Feb.  13,  1893).  A  license  charge  for  using  the  Illinois 
River  is  declared  to  be  a  tax,  and  in  conflict  with  the  interstate  conunerce 
provision  of  the  constitution,  because  it  is  not  a  compensation  for  any 
specific  improvement.  In  the  latter  case  it  would  be  a  license  fee  or  toll, 
and  perfectly  valid,  as  decided  in  Husc  vs.  Glover,  119  U.  S.  543. 
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drawn  by  the  American  judges  between  the  police  power  and  the 
taxing  power;  but  it  is  to  be  understood  in  a  sense  quite  different 
from  that  usually  adopted.  The  distinction  should  really  be 
drawn  between  a  license  fee  and  a  license  tax  on  the  one  hand, 
and  between  a  license  tax  and  a  business  tax  on  the  other.  The 
distinction  between  pohce  power  and  taxing  power  is  not  valid, 
because  from  the  broad  scientific  point  of  view  a  fee  may  be 
equally  an  exercise  of  the  taxing  power,  while  a  tax  is  none  the 
less  a  tax  because  it  is  regulative.  When  the  American  judges 
hold  that  a  license  fee  must  "not  exceed  the  necessary  or  probable 
expense  of  issuing  the  license  and  of  inspecting  and  regulating 
the  business,"  ^  they  are  drawing  the  line  between  license  fees 
and  license  taxes,  although  legal  complications  may  compel 
them  to  assert  that  it  is  a  distinction  between  the  police  power 
and  the  taxing  power.  For  instance,  the  decision  that  high 
liquor  licenses  are  not  taxes — a  decision  quite  untenable  from 
the  standpoint  of  public  finance — is  due  simply  to  certain  con- 
stitutional limitations,  and  to  the  policy  of  upholding  such  pay- 
ments. Liquor  licenses,  if  high  enough,  are  no  less  taxes  than 
the  Southern  license  or  privilege  taxes;  and  the  attempt  to 
call  them  license  fees,  in  order  to  uphold  them  under  the  police 
power,  is  the  result  of  a  praiseworthy  but  palpable  legal  fiction. 
To  say,  as  Cooley  does,  that  a  high  liquor  license  is  only  a  license 
fee  covering  the  cost  of  regulation,  because  "it  is  reasonable 
to  take  into  account  all  the  incidental  consequences  that  maj^ 
be  likely  to  subject  the  public  to  cost "  (such  as  prevention  of 
resulting  crime  and  disorder),  is  a  considerable  stretching  of  the 
term.  It  seems  impossible  to  state  how  much  of  pauperism 
and  crime  is  due  to  drink  and  how  much  to  other  causes. 

The  truth  which  the  judges  have  vaguely  seen,  and  which 
they  have  attempted  to  realize  in  their  decisions,  then,  is 
simply  this:  a  fee  is  a  payment  for  a  service  or  privilege  from 
which  a  special  measurable  benefit  is  derived,  and  normally 
does  not  exceed  the  cost  of  the  service;  a  tax  is  a  payment  where 
the  special  benefit  is  merged  in  the  common  benefit,  or  is  con- 
verted into  a  burden.  A  fee  remains  a  fee,  whether  levied  imder 
the  taxing  power  or  the  police  power;  and  a  tax  is  no  less  a  tax 
when  classified  under  the  police  power  than  when  put  under  the 
taxing  power. 

It  seems,  then,  that  writers  like  Professor  Bastable,  who 
desire  to  discard  fees  as  a  source  of  revenue  co-ordinate  with 

^  Cooley,  Taxation^  p.  598. 
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taxes,  are  taking  a  step  backward,  and  are  abandoning  a  dis- 
tinction dating  back  at  least  to  Adam  Smith. 

It  is,  however,  useless  to  oppose  the  creation  of  a  class  of 
revenues  co-ordinate  with  taxes;  for,  even  if  we  disregard 
fees,  we  cannot  shut  our  eyes,  as  most  writers  have  done,  to  the 
existence  of  another  important  class  of  compulsory  revenues 
which  are  not  taxes.    These  are  known  as  special  assessments. 

IV.  Special  Assessments 

It  has  already  been  pointed  out  that  classification  of  public 
revenues  has  depended  upon  historical  conditions.  Special 
assessments  are  a  comparatively  modem  and  a  specifically 
American  development,  although  the  germ  of  the  system  may 
be  found  in  the  Roman  edict:  Constniat  vias  publicas  unusquis- 
que  secundum  propriam  domum}  In  France  and  England  they 
have  been  so  rarely  used  as  to  escape  detection,  although  of 
late  years  the  policy  of  introducing  the  principle  more  widely 
has  begun  to  be  discussed  in  England.^  In  Belgium  and  Ger- 
many they  have  been  introduced  in  the  past  few  decades,  and 
are  occasionally  mentioned  in  the  latter  country  under  the  head 
of  BeUrage}  Even  so  recent  writers  as  Leroy-Beaulieu  and 
Bastable  ignore  them  completely,  in  the  earlier  editions  of  their 
books  on  public  finance.  Nowhere  do  we  find  any  adequate 
discussion  of  special  assessments  in  theory  or  in  practice,  or 
any  successful  attempt  to  correlate  them  with  other  forms  of 
compulsory  contributions. 

*  Quoted  in  entirety  in  another  connection  by  Sax,  Die  Verkehrsmittel  in 
Volks-  und  StaaUwirihschaJtf  i.,  p.  186. 

*  In  France  they  may  be  traced  back  to  1672  and  to  a  more  general  law 
of  1807,  known  as  the  law  on  "Tindemnitd  pour  payement  de  plus-value." 
But  only  about  twenty  to  twenty-five  cases  of  application  are  knowTi.  Com- 
pare Aucoc,  Droit  Administratift  ii.,  p.  732  et  seq.  For  the  earlier  cases,  see 
Clement,  La  Police  sous  Louis  XIV.,  p.  144. — For  England  see  iiifra, 
chap.  XV. 

*  In  Prussia  they  are  legally  known  as  Interessentemuschusse.  Compare 
Leidig,  Preussisches  Stadtrechty  p.  375,  and  Ix>ening,  Verwallurigsrechtj  p. 
580.  Other  forms  of  special  assessments  are  known  as  Deichbeilrdgej  and  in 
Baden  as  SoziaUasten.  The  whole  system  seems  to  have  received  a  greater 
development  in  Belgium  than  anywhere  else  in  Europe,  and  yet  it  has  not 
been  noticed  at  all.  The  Belgian,  Denis,  docs  not  mention  it  in  his  recent 
work,  L*Impdt.  The  details  of  the  system  may,  however,  be  found  in  Lee- 
man's  Des  Impositions  Comrnunales  en  Belgique,  2d  edition,  chaps,  v.-x.  He 
calls  them  taxes^  but  confuses  them  continually  A^ith  taxes  proper,  includ- 
ing special  taxes. 
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No  American  who  treats  of  public  finance  as  a  whole  can 
fail  to  be  struck  with  the  importance  of  special  assessments 
in  actual  practice.  To  take  only  two  examples:  in  New  York 
city,  in  1891,  special  assessments  yielded  over  $2,400,000;  while 
in  Chicago,  in  1890,  they  yielded  $8,790,443— a  sum  actually 
larger  than  that  raised  by  taxes.  The  courts  have  been  filled 
with  litigation  respecting  special  assessments,  and  certain  val- 
uable principles  have  been  slowly  evolved.  Yet  no  one  has 
attempted  to  construct  a  theory  of  special  assessments,  or  to 
assign  them  to  their  proper  place  in  the  list  of  public  revenues. 
Thus  the  theory  of  special  assessments  has  not  been  worked  out 
in  Europe,  because  the  facts  were  not  deemed  sufficiently  im- 
portant; and  it  has  not  been  worked  out  in  America,  because 
there  have  been  almost  no  American  theorists  in  public  finance.^ 

A  special  assessment  may  be  defined  as  a  compulsory  con- 
tribution, levied  in  proportion  to  the  special  benefits  derived, 
to  defray  the  costs  of  a  specific  improvement  to  property  un- 
dertaken in  the  public  interest.  When  a  new  street  is  opened, 
for  instance,  it  is  deemed  equitable  that  the  expense  should 
not  be  entirely  borne  by  the  whole  community,  but  that  it 
should  be  defrayed  in  part  or  in  whole  by  the  owners  of  abutting 
real  estate,  whose  property  receives  an  undeniable  benefit  in 
the  immediate  enhancement  of  value.  The  advantages  of  the 
particular  government  services  accrue  in  great  part  to  the  prop- 
erty owners;  and  it  is  therefore  right  that  they  should  bear  the 
burden  in  proportion  to  the  advantages  received.  Without 
going  into  the  history  of  the  system,  we  may  say  that,  beginning 
in  New  York  in  the  seventeenth  century,  it  has  been  well-nigh 
universally  adopted  in  the  United  States.  Its  operation  extends 
to  improvements  like  the  following:  opening,  laying  out,  grading, 
paving  and  repaving,  planking  and  curbing  the  streets;  sprin- 
kling them  with  water,  illuminating  them  with  gas  and  electric 
light,  and  even  ornamenting  them  with  shade-trees;  constructing 
drains,  sewers,  levees  and  embankments;  laying  wire  conduits 
and  water  pipes;  bettering  waterways  and  dredging  rivers; 
laying  out  and  developing  public  parks,  squares  and  drives.    In 

*  Shortly  after  the  above  words  were  originally  published,  Dr.  Victor 
Rosewater,  now  editor  of  the  Oniaha  Bee^  completed  his  monograph  on 
Special  AssessmctUs:  a  Study  in  Municipal  Finance^  which  appeared  as 
vol.  ii.,  no.  3  of  the  Columbia  University  Studies  in  Histaryy  Economics  and 
Pvblic  Law,  2(1  (mI.,.  1S9H.  This  monograph  contains  a  comprehensive  treat- 
ment of  the  wholo  8ubje(!t,  historical,  legal,  statistical  and  theoretical,  and 
is  now  the  chief  authority  on  the  topic. 
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all  these  cases  the  entire  expense,  or  a  certain  portion  of  it,  is  met 
not  by  general  taxes,  but  by  special  assessments.  We  are 
here  to  consider  the  theory  of  special  assessments. 

In  the  first  place,  special  assessments  represent  an  exercise 
of  the  taxing  power.  In  the  early  days  various  attempts  were 
made  to  justify  them  under  the  power  of  eminent  domain  and 
under  the  police  power;  but  in  1851  a  leading  New  York  case^ 
swept  away  all  these  refinements,  and  decided  that  special 
assessments  were  a  constitutional  exercise  of  the  taxing  power. 
The  reasoning  of  Judge  Ruggles  in  that  case  is  so  convincing 
as  to  need  no  comment  or  defence;  and  the  whole  development 
in  the  United  States  has  since  proceeded  on  the  line  he  laid  down. 

In  a  special  assessment  the  element  of  public  purpose  must 
always  be  present;  for  if  levied  solely  for  private  purpose  it 
would  be  an  act  of  confiscation,  not  an  exercise  of  the  taxing 
power.  Again,  a  special  assessment  must  be  capable  of  appor- 
tionment: there  must  be  an  assessment  district,  and  the  assess- 
ment must  not  be  arbitrary.  The  countless  cases  which  enforce 
these  points  show,  in  short,  that  special  assessments,  like  fees, 
are  an  exercise  of  the  taxing  power. 

Special  assessments,  like  fees,  are  not,  however,  taxes  in  the 
ordinary  or  narrower  sense.  Taxes,  as  we  know,  are  compulsory 
contributions  levied  to  defray  the  expenses  incurred  in  the  com- 
mon interest,  without  any  reference  to  particular  advantages 
accruing  to  the  taxpayer;  but  in  special  assessments,  as  in  fees, 
the  services  for  which  the  expenses  are  incurred  redound  to  the 
particular  benefit  of  the  individual.  The  primary  test  of  a  tax 
is  that  it  imposes  a  common  burden :  the  primary  test  of  a  special 
assessment  is  that  it  implies  a  special  benefit.  From  this  one 
great  distinction  flow  all  the  others,  which  may  be  summed  up 
as  follows: — 

First.  In  a  special  assessment  the  special  benefit  to  the  indi- 
vidual is  measurable.  In  a  tax  the  special  benefit  does  not  exist, 
or,  if  it  exists  at  all,  results  incidentally  from  the  individual's 
share  in  the  common  benefit;  it  is  not  separately  measurable. 
No  one,  perhaps,  will  be  apt  to  confound  a  special  assessment 
with  a  general  tax;  but  there  is  also  a  clear  line  of  distinction 
between  a  special  assessment  and  a  special  tax.    An  adequate 

*  People  V8.  Brookl3rn,  4  N.  Y.  419.  Some  of  Judge  Ruggles'  obiter  dicta 
on  the  principles  of  taxation  are  open  to  serious  question.  But  as  they 
have  really  nothing  to  do  with  the  point  decided  in  the  case,  we  pass  them 
by. 
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discussion  of  the  relation  between  a  general  tax  and  a  special 
tax  belongs  to  the  question  of  the  sub-classification  of  taxes 
in  particular,  and  would  lead  us  too  far  astray  here.  But  we 
can  say  at  all  events  this:  a  general  tax,  like  the  ordinar>'  state 
or  local  tax  in  America,  is  not  levied  for  any  definite,  particular 
expenditure,  but  is  assessed  for  general  governmental  purposes: 
a  special  tax,  like  the  English  local  rates  or  the  local  taxes  m 
some  American  states,  like  New  Jersey,  is  assessed  for  the 
accomplishment  of  some  special  task  to  which  the  government 
is  pledged,  and  is  levied  on  a  definite  section  of  the  population.^ 
The  police  rate,  the  sewer  rate,  the  poor  rate,  the  lighting  rate, 
are  each  levied  for  the  special  purpose  and  on  the  definite  class 
of  taxables  subject  to  the  rate.  But  this  special  tax  is  none  the 
less  a  veritable  tax;  it  is  levied  for  a  public  purpose,  it  is  assessed 
on  what  is  deemed  to  be  the  faculty  or  "  means ''  of  the  taxpayer ; 
and  there  are  no  particular  benefits  accruing  to  him  as  an  indi- 
vidual. Even  if  he  does  perchance  derive  a  benefit,  it  is  not  a 
special,  measurable,  individual  benefit  apart  from  the  common 
benefit  that  the  other  members  of  the  class  derive;  it  is  simply  im 
incidental  result  of  his  share  in  the  common  benefit.  In  the 
special  assessment,  on  the  other  hand,  the  special  individual 
benefit  is  distinctly  measurable  and  forms  the  basis  of  the  assess- 
ment. The  English  local  rates,  for  instance,  might  seem  to  be 
in  no  wise  distinguishable  from  the  American  assessments.  It  is 
a  clear  principle  of  the  English  system  of  local  rates,  however, 
that  "the  exact  measure  of  the  benefit  is  not  the  measure  of  the 
liability  to  be  taxed,"  while  the  reverse  is  true  in  the  American 
system  of  special  assessments.  In  other  words,  the  test  of  the 
special  assessment  is  measurable  special  benefit:  the  test  of  the 
special  tax  is  special  taxable  capacity  or  faculty,  just  as  the 
test  of  the  general  tax  is  general  taxable  capacity  or  faculty. 
The  distinction  is  quite  clear;  yet  the  few  writers  w^ho  have 
spoken  of  special  taxes  at  all  have  almost  universally  confused 
them  with  special  assessments. 

Secondly.  Taxes  may  be  proportional  to  property,  or  to  in- 
come, or  to  expense,  or  to  any  other  test  of  faculty,  or  they  may 
be  progressive  rather  than  proportional;  special  assessments 
can  never  be  progressive,  but  must  always  be  proportional  to 
benefits.    This  is  the  recognized  principle  in  American  juris- 

*  These  taxes  must  of  course  not  be  confounded  with  the  so-called  "spe- 
cial taxes*'  in  some  of  the  Southern  commonwealths,  which  are  known  as 
license  or  privilege  or  business  taxes  in  the  other  commonwealths. 
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prudence;  and  the  only  diflBculty  now  is  to  decide  what  is  to  be 
regarded  as  the  most  equitable  standard  for  the  measurement 
of  benefit.  Acreage,  frontage,  value,  superficial  area  of  the  prop- 
erty— all  these  have  been  upheld  as  proper  guides  to  apportion- 
ment, and  as  constitutional  tests  of  presumptive  special  bene- 
fit. Not  only  are  special  assessments  void  when  there  is  no 
special  benefit;  they  are  also  voidable  when  the  charge  exceeds 
the  special  benefit;  ^  for  to  charge  more  than  the  exact  benefit 
would  be  equivalent  to  taking  private  property  without  due  com- 
pensation. In  the  special  assessment  there  must  be  compensa- 
tion; in  the  tax  there  is  no  question  of  compensation.  The  only 
matter  in  dispute  in  the  American  courts  is  whether  the  special 
benefit  need  be  actual  or  may  be  presumptive;  the  general  tend- 
ency of  the  decisions  is  to  make  the  legislative  and  administra- 
tive discretion  rather  wide.^ 

Thirdly.  Special  assessments  are  confined  to  specific  local 
improvements,  while  the  sphere  within  which  taxes  operate  is 
in  this  respect  unlimited. 

Fourthly.  For  a  special  assessment  the  government  performs 
a  definite,  particular  act  in  return;  it  is  an  instance  of  service 
and  counter-service,  of  give  and  take.  For  a  tax  the  government 
does  not  pledge  itself  to  do  a  particular  thing  for  the  particular 
individual  in  return.  The  reasoning  here  is  precisely  the  same 
a«  that  adduced  above  in  discussing  the  distinction  between 
taxes  and  fees.  A  special  assessment  is  here  on  exactly  the  same 
footing  as  a  fee. 

Fifthly.  Taxation  is  resorted  to  in  order  to  defray  the  running 
exi>enses  of  government,  and  to  effect  in  time  the  amortization 
of  the  debt;  while  the  object  of  special  assessments  is  in  the  main 
to  provide  for  the  capital  account — to  increase,  as  it  were,  the 
permanent  plant  of  the  conmiunity.^ 

The  distinction  between  special  assessments  and  taxes  has 
been  widely  recognized  in  American  jurisprudence;  and  the 
constitutional  limitations  applied  to  taxation  have  generally 
been  declared  inapplicable  to  special  assessments.  As  Cooley 
puts  it,  "The  overwhelming  weight  of  authority  is  in  favor  of 
the  position  that  all  such  provisions  for  equality  and  uniformity 

*  Cy.  the  celebrated  Agens  cases  in  New  Jersey.  State  vs.  Newark,  37 
N.  J.  L.  415;  Bogert  vs.  Elizabeth,  27  N.  J.  Eq.  508. 

*C/.  Matter  of  Church,  92  N.  Y.  6;  Allen  vs.  Drew,  44  Vt.  174,  and 
other  casee  cited  in  Rosewater,  Special  Asseftsniejils. 

*  Only  very  rarely  is  there  a  departure  from  this  rule,  as,  e.  g.  where  the 
cost  of  sprinkling  the  streets  is  occasionally  defrayed  by  special  assessments. 
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in  taxation  by  value  have  no  application  to  special  assessments." 
Exemptions  from  taxation,  moreover,  do  not  imply  exemptions 
from  special  assessments.  Special  assessments  are  none  the  less 
a  distinct  class  because  in  some  laws  they  are  called  taxes.  In 
some  cases,  in  their  anxiety  to  uphold  the  distinction,  the  same 
courts  interpret  the  word  ** assessment"  in  the  phrase  "uniform 
rate  of  assessment  and  taxation"  sometimes  in  one  way,  some- 
times in  the  other.  That  is,  when  special  assessments  must  be 
put  under  the  taxing  power  in  order  to  be  upheld,  "assessment " 
is  held  to  be  used  in  the  general  sense,  and  to  mean  taxation; 
when  in  other  cases  special  assessments  can  be  upheld  only  by 
being  distinguished  from  taxes,  "assessment"  is  held  to  be  used 
in  the  technical  sense,  and  to  mean  something  diflferent  from 
taxation.  All  the  ingenuity  of  the  American  judges  has  been 
needed  to  attain  the  result  now  achieved — the  marked  distinc- 
tion between  special  assessments  and  taxes;  ^  but  their  efforts 
have  been  sensible,  and  the  result  is  in  accord  with  the  teaching 
of  the  science  of  finance. 

Special  assessments  hence  are  not  taxes.  They  differ  from 
taxes  in  the  same  way  that  fees  differ  from  taxes,  since  both  fees 
and  special  assessments  rest  on  the  doctrine  of  equivalents.  Fees, 
special  assessments  and  taxes  have  points  in  common  in  that 
they  are  all  manifestations  of  the  taxing  power.    Fees  and  special 

*  One  recent  case  is  especially  noteworthy  as  illustrative  of  ingenious 
distinction.  The  general  trend  of  authority,  as  we  have  shown,  is  to  give  a 
wide  discretion,  and  to  uphold  assessments  per  front  foot  as  a  good  presump- 
tive test  of  special  benefit.  Yet  in  the  celebrated  Illinois  case  of  Chicago  vs. 
Lamed,  34  111.  203  (1864),  the  court  held  that  the  provisions  of  the  constitu- 
tion as  to  uniformity  and  equality  of  taxation  were  unusually  stringent,  and 
were  applicable  also  to  special  assessments.  The  court  was  really  mistaken 
here,  as  the  Illinois  constitution  did  not  differ  from  many  others  where  the 
contrary  interpretation  was  adopted.  Still,  as  a  consequence  of  their  view, 
assessments  could  be  made  on  each  lot  only  up  to  benefit  actually  proved, 
while  tlie  remainder  of  the  cost  would  have  to  be  defrayed  by  general  taxes. 
Assessment  by  front  foot  was  held  to  be  invahd.  Yet  lat<^r  the  courts 
evaded  this  caae  by  a  very  fine  distinction.  The  constitution  of  1870  gave 
local  authorities  the  right  to  levy  "special  taxes  for  local  improvement;" 
and  in  White  vs.  People,  94  III.  613,  the  court  held  that  a  special  tax  was  not 
a  special  assessment ,  and  that  a  si>ecial  tax  might  exceed  the  actual  benefits 
to  the  particular  lot.  An  assessment  by  front  foot  is  hence  valid,  and  the 
system  in  Illinois  to-day  is  the  same  as  in  other  states.  Of  course  the  "spe- 
cial tax"  of  the  Illinois  constitution  is  simply  the  "special  assessment''  of 
other  states,  and  is  even  known  by  the  latter  name  in  Illinois  it-self.  There 
is,  as  we  have  s(H»n,  a  distinction  between  a  special  tax  and  a  special  assess- 
ment ;  but  it  is  not  the  distinction  drawn  by  the  Illinois  court. 
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assessments  have  additional  points  in  common,  which  thej/  both 
possess  in  distinction  from  taxes.  But,  finally,  fees  and  special 
assessments  differ  in  some  respects  from  each  other.  We  have 
distinguished  special  assessments  from  taxes;  it  remains  to 
distinguish  them  from  fees. 

It  may,  indeed,  be  claimed  that  there  is  no  distinction,  and 
that  special  assessments  simply  constitute  a  sub-class  of  fees. 
It  is  true,  as  has  just  been  pointed  out,  that  what  characterizes 
taxes  proper  as  against  the  other  manifestations  of  the  taxing 
power  is  general  benefit  as  against  measurable  special  benefit. 
If  we  name  the  first  kind  taxes,  we  might  indeed  give  to  the  sec- 
ond kind  some  generic  name.  Special  assessments  would  then 
be  simply  a  distinct  sub-class.  But  they  are  so  extremely  impor- 
tant and  so  far  overshadow  all  the  other  cases  of  special  benefit 
taken  together,  that  it  seems  advisable  to  put  them  into  a  sepa- 
rate category.  Especially  in  the  United  States,  where  the  judges 
are  just  beginning  to  wrestle  with  the  actual  problems,  it  would 
tend  to  confuse  rather  than  to  clarify,  if  we  put  special  assess- 
ments and  cab  licenses,  for  instance,  into  the  same  category. 
Let  us  then  attempt  to  point  out  in  what  respects  special  assess- 
ments differ  from  fees. 

In  the  first  place,  special  assessments  are  levied  only  for 
specific  local  improvements:  fees  may  be  levied  for  any  services. 
The  field  of  operation  of  special  assessments  is  restricted;  that 
of  fees  is  unrestricted. 

Secondly,  special  assessments  are  paid  once  and  for  all;  fees  are 
paid  periodically,  according  to  each  successive  service.  The 
only  qualifications  to  this  statement  are  that  special  assessments 
may,  in  a  few  cases,  be  spread  over  a  longer  period,  and  may  then 
be  payable  by  regular  instalments;  ^  while,  on  the  other  hand, 
a  fee  is  of  course  paid  only  once  if  the  service  is  demanded 
only  once,  as  in  the  case  of  a  marriage  fee.  That,  however, 
does  not  invaUdate  the  distinction.  In  the  special  assessment 
the  pa>Tnent  is  capitalized  in  a  lump  sum,  payable  generally  at 
once,  but  occasionally  by  instalments;  in  the  fee,  on  the  other 
hand,  the  payment  is,  so  to  speak,  fragmentary  and  irregular. 
In  a  given  case  there  may  be  a  choice  of  methods.    For  instance, 

*  Cf.  the  New  York  Law  of  1912,  chap.  372,  which  provides  that  if  the 
assessment  exceecls  five  per  cent  of  the  tax  valuation  for  the  preceding  year, 
the  collector  shall  divide  the  assessment  into  ten  instalments,  as  nearly 
equal  as  may  be.  Ktich  instalment  cifter  tlio  first  is  to  bear  five  per  cent 
interest  until  due,  and  seven  i>er  cent  thereafter  until  paid. 
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in  constructing  a  bridge,  the  cost  may  be  defrayed  either  by  levy- 
ing a  special  assessment  on  the  owners  of  the  abutting  property 
or  by  charging  tolls  on  those  using  the  bridge,  who  are  presum- 
ably in  great  part  also  the  owners  of  abutting  property  or  their 
friends  and  dependents.  If  the  benefits  redound  in  greater  part 
to  these  property  owners,  the  cost  should  be  paid  by  a  special 
assessment;  if  the  benefits  redound  in  greater  part  to  individuals 
who  are  not  property  owners,  the  cost  should  be  paid  by  a  fee 
(toll) ;  if  the  benefits  are  so  wide-spread  that  the  whole  conmiu- 
nity  is  almost  equally  interested,  the  cost  should  be  paid  by 
neither  a  special  assessment  nor  a  fee,  but  by  a  general  tax. 

Thirdly,  a  fee  is  levied  on  an  individual  as  such:  a  special 
assessment  is  levied  on  an  individual  as  a  member  of  a  class. 
That  is,  in  the  case  of  special  assessments  there  must  always  be 
an  assessment  area  ever  which  the  whole  assessment  is  levied, 
to  be  then  further  distributed  according  to  a  definite  rule  of 
apportionment.  It  is,  for  instance,  a  settled  rule  of  the  American 
law,  that  in  assessing  benefits  the  assessors  cannot  restrict 
themselves  to  the  cost  of  the  improvement  in  front  of  a  partic- 
ular lot.^  In  the  case  of  a  fee,  on  the  other  hand,  the  govern- 
ment looks  not  to  a  class  or  to  an  area,  but  to  the  separate? 
individual. 

Fourthly,  a  special  assessment  must  always  involve  a  benefit 
to  real  estate:  a  fee  is  paid  for  a  service  which  may  benefit  other 
elements  than  real  estate,  such  as  personal  property,  or  other 
attributes  of  the  individual  without  any  reference  to  property. 

ThcTe  is  one  further  distinction,  which,  however,  is  more 
imaginary  than  real.  It  might  be  maintained  that  special 
assessments  arc  like  direct  taxes,  and  fees  like  indirect  taxes, 
in  the  sense  of  taxes  on  consumption  or  on  acts  and  communica- 
tion, because  the  former  are  compulsory  and  the  latter  voluntary'. 
But  this  distinction  is  badly  expressed,  and  really  untenable; 
for,  notwithstanding  the  contrary  statement,  which  has  fre- 
quently been  made,  indirect  taxes  are  not  a  whit  more  voluntar\' 
than  direct  taxes.  It  is  true  that  if  a  man  chooses  to  go  without 
tobacco  he  may  escape  the  tobacco  tax;  but  it  is  equally  true 
that  if  a  man  chooses  to  go  without  certain  kinds  of  property 
or  income,  he  may  escape  to  that  extent  the  property  tax  or 
th(»  income  tiix.  Indirect  as  well  as  direct  taxes  ace  compulsory', 
not  voluntary,  contributions.  In  the  same  way,  there  is  no  truth 
in  the  statement  that  a  fee  is  voluntary  and  a  special  assessment 

^  Ez  parte  Mayor  of  Albany,  23  Wend.  277. 
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compulsory.  It  is  true  that  we  do  not  need  to  pay  a  peddler's 
license  fee  if  we  do  not  care  to  peddle;  but,  on  the  other  hand, 
we  do  not  need  to  pay  a  special  assessment  if  we  do  not  care  to 
own  the  land.  Further,  when  the  payment  of  a  fee  is  connected 
with  necessary  every-day  transactions,  as  are  mortgage  regis- 
trations fees  or  marriage  fees,  there  can  be  no  question  of  the 
compulsory  nature  of  the  transaction.  Birth  and  death  cannot 
well  be  termed  voluntary  actions;  yet  a  registration  fee  for  a 
birth  or  death  certificate  does  not  differ  in  character  from  any 
other  fee.  Fees  and  special  aissessments.  indirect  and  direct 
taxes,  are  all  compulsory  contributions.^ 

It  is  clear,  then,  that  there  is  a  line  of  distinction  between 
fees  and  special  assessments,  although  not  so  sharp  as  between 
fees  and  special  assessments  on  the  one  hand  and  taxes  on  the 
other.  There  is  no  danger  of  confusing  them  in  practice;  yet 
very  little  has  been  done  to  differentiate  them  in  theory.  Even 
Wagner,  though  compelled  in  the  last  edition  of  his  work  to 
recognize  the  existence  of  "Se^/ro^e,'*  mentions  them  in  a 
few  lines  as  merely  an  unimportant  addendum  to  fees.  Of 
course,  it  would  be  easy  to  follow  Professor  Bastable's  example, 
and  deny  the  existence  of  fees  as  a  separate  class,  in  order  to 
avoid  the  "creation  of  a  distinct  group  of  state  receipts  co- 
ordinate with  that  derived  from  taxation."  ^  But  even  he, 
when  confronted  with  the  existence  of  special  assessments, 
will  have  to  revise  his  classification,  and  create  at  least  one 
"distinct  group  co-ordinate  with"  taxes.  And  if  this  one 
group  is  separated  from  taxes,  it  will  be  difficult  to  refuse  to 
cut  off  another  group,  for  the  arguments  that  apply  in  the  one 
case  apply  equally  well  in  the  other.  ^ 

V.  Prices 

We  now  come  to  a  final  problem  which  has  given  rise  to 
considerable  diflSculty.  Where  shall  we  class  the  payments 
made  for  services  rendered  by  certain  governmental  enter- 
prises, like  canals,  postoffice,  telegraph  and  railroads?  Are 
they  taxes,  are  they  fees,  are  they  compulsor^*^  payments  at 

*  Neumann,  who  is  the  only  writer  to  attempt  a  distinction  between  fees 
and  special  assessments,  makes  it  turn  on  a  very  dubious  distinction  be- 
tween direct  and  indirect  taxes.  Die  Steuer  und  das  dffentliche  InteressCj  pp. 
327,334. 

«  Public  Finance,  p.  221 . 

•  Professor  Plehn,  Introduction  to  PxMic  Finance,  New  York,  3d  ed.,  1909, 
p.  354,  prefers  to  consider  special  assc^ssments  as  a  class  of  fees.   On  the  other 
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all,  or  arc  they  not  rather  to  be  called  prices,  and  classed  ^ith 
the  contractual  income  of  the  state? 

Some  writers  say  that  if  the  government  goes  into  a  public  bus- 
iness, like  the  postoffice,  the  charges  are  compulsory;  but  that  if 
it  goes  into  a  private  business,  like  a  shoe  factory  or  a  coal  yard, 
the  revenue  belongs  to  the  industrial  domain.  This  seems  to  be  a 
decided  mistake;  for  there  is  no  such  sharp  line  of  demarcation 
between  a  naturally  public  and  a  naturally  private  business. 
Everything  depends  on  the  view  taken  for  the  time  being  as  to 
the  policy  of  governmental  interference.  The  postoffice  is  every- 
where in  the  hands  of  the  government,  simply  because  the 
enterprise  arose  at  a  time  when  there  was  no  dispute  over  the 
policy.  The  telegraph,  the  telephone,  and  still  more  the  rail- 
road are  controlled  by  the  government  in  some  coimtries,  and 
by  individuals  in  other  countries,  because  these  industries 
developed  after  the  discussion  as  to  the  limits  of  governmental 
interference  arose.  Where  shall  we  put  the  gas  industry,  which 
in  some  municipalities  is  a  public,  and  in  others  a  private, 
business?  Where  shall  we  put  the  water-supply  and  the  street- 
railway  business?  Some  countries  have  monopolies  of  the 
manufacture  of  salt  and  of  tobacco,  which  are  then  regarded 
as  modes  of  taxing  the  people  who  use  salt  and  tobacco.  W^ould 
there  be  any  difference  in  principle  if  the  government  went 
into  the  coal  business  or  into  the  shoe  business,  in  order  to 
tax  the  people  using  coal  or  shoes?  It  might  indeed  be  ver>' 
bad  policy  for  the  government  to  extend  its  functions;  but 
there  is  no  natural  and  immutable  line  of  cleavage  between 
a  public  and  a  private  business,  between  a  monopoly  of  tobacco 
and  a  monopoly  of  bread  or  of  iron.  The  limit  is  always  fixed  in 
accordance  with  temporary  pul^lic  feeling  as  to  the  proper  social 
policy;  but  the  question  as  to  how  far  vital  public  interests 
are  at  stake  has  been  answered,  and  will  always  be  answered, 
differently  in  different  countries  and  in  different  ages. 

The  distinction,  therefore,  is  not,  as  most  writers  have  as- 
sumed, dep(*ndent  on  the  nature  of  the  enterprise.^    As  a  matter 

hand,  my  contontion  has  now  been  accepted  by  Leroy-Beaulieu,  Traii^ 
dc  la  science  r/<;.s  finances  since  the  6th  ed.,  1899,  vol.  i.,  chap,  vii.;  and  by 
(iraziani,  IslUuzioni  di  Scienza  delle  Finanze,  2d  t»d.,  1911,  p.  193;  a»  well 
as  l)y  other  writers  including  Nicholson,  Principles  of  PalUxcal  Economy ^ 
iii.,  282;  and  TI.  C.  Adams,  TJie  Science  of  Finance,  1899,  p.  227. 

*  For  instance,  Wacjner  classes  telegraph  and  postal  charges  among  fees, 
railroad  charges  among  industrial  revenues.  Schall  limits  fees  to  serN'ices 
for  * '  essent  ial  at  ate  purposes' '  (ivcscnlliche  Staalszwecken) .    Compare  Schiin- 
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of  fact,  the  payment  for  the  same  service  may  be  a  price  in 
one  state,  a  fee  in  a  second,  or  a  tax  in  a  third.  The  explana- 
tion of  the  difficulty  is  to  be  sought  in  an  elaboration  of  the 
very  principle  which  has  just  been  employed  to  show  the  dif- 
ference between  special  assessments,  fees  and  taxes.  In  other 
words,  the  controlling  consideration  in  the  classification  of 
public  revenues  is  not  so  much  the  conditions  attending  the 
action  of  government  or  the  kinds  of  business  conducted  by 
the  government  as  the  economic  relations  existing  between  the 
individual  and  the  government. 

Let  us  attempt  to  make  this  clear  by  taking  up  in  turn  the 
various  classes  of  revenue. 

The  simplest  case  arises  when  government  decides  to  go 
into  a  purely  private  business.  The  government  sees  private 
individuals  making  money  out  of  certain  occupations,  and 
considers  why  it  also  should  not  do  likewise.  It  therefore 
enters  upon  the  business,  and  conducts  it  in  precisely  the  same 
way  as  would  an  individual.  Such  instances  were  very  common 
in  former  times,  when  governments  carried  on  all  kinds  of 
private  occupations,  such  as  nianufacturing  pottery,  loaning 
money,  or  conducting  conmiercial  enterprises;  but  in  modern 
times  this  has  become  less  usual.  Many  states,  nevertheless, 
still  own  real  estate,  either  renting  or  utilizing  it  and  selling 
the  produce  in  the  open  market;  some  states  still  carry  on  a 
banking  business;  and  others  deal  in  conmiodities,  like  Holland 
in  tobacco.  Chili  in  guano,  and  India  in  opium.  In  all  such 
cases  the  chief  consideration  with  the  government  is  fiscal; 
and  the  charges  are  precisely  the  same  as  would  be  made  by 
private  individuals.  In  fixing  the  price,  the  government  is 
actuated  by  the  same  motives  that  obtain  in  private  business, 
whether  the  business  be  competitive  or  monopolistic.  It  is 
immaterial  to  the  purchaser  whether  he  buys  from  the  state  or 
from  a  private  person;  for  he  has  to  pay  the  same  in  each  case. 
The  conmiodity  or  service  supplies  his  own  private  wants, 
and  there  is  nothing  public  about  the  transaction  except  the 
mere  accident  that  the  seller  is  a  public  agent  rather  than  a  pri- 
vate person.  The  charge  made  by  the  government  is  therefore 
a  giuwi-private  price;  it  is  a  purely  contractual  payment,  resting 

berg's  Handbuch  der  polUischen  Oehmmniej  iii.  (3<1  edition),  p.  98.  Roscher 
(Finanzu^isserischaft,  p.  22)  and  Vocko  (IXe  Abgaben,  Auflagen  und  die 
Slewr,  pp.  223-5<)r))  also  except  payment*  for  post,  telegraph  and  railroads 
from  the  categor>'  of  fees. 
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on  an  agreement  between  the  government  and  the  purchaser. 
The  special  benefit  which  the  individual  receives  is  to  him  the 
controlling  consideration;  and  the  matter  of  general  interest 
or  of  public  purpose  is  only  an  incidental  matter. 

We  now  come  to  the  next  case,  where  the  government  de- 
cides, for  special  reasons  not  purely  fiscal,  to  enter  upon  certain 
enterprises  which  have  more  or  less  of  an  industrial  nature. 
It  is  found  by  experience  that  the  retention  of  these  enterprises 
in  unregulated  private  hands  is  not  thoroughly  satisfactory'. 
The  government,  therefore,  either  leaves  these  occupations  to 
private  initiative,  but  subject  to  careful  regulation,  or  takes 
such  business  into  its  own  hands.  The  reason  for  interference 
is  not  public  gain,  but  public  poUcy;  it  is  now  a  matter  of 
common  interest,  and  no  longer  purely  and  solely  of  private 
interest. 

The  familiar  exajgiples  of  siich  enterprises  are  the  postoffice, 
the  telegraph,  the  telephone,  the  railway,  the  water,  gas  and 
electric-light  supply.  These  are  often  called  economic  monop- 
olies, because  in  them  through  the  working  of  economic  forces 
competition  tends  to  become  .entirely  inoperative.  In  most 
cases,  too,  they  can  be  carried  on  only  in  virtue  of  some  priv- 
ilege or  franchise  conferred  by  the  government.  The  public 
interest  is  therefore  admittedly  strong;  and  whether  it  takes 
the  shape  of  governmental  regulation  or  of  governmental  owner- 
ship is,  for  our  special  purpose,  immaterial. 

Let  us  assume  the  latter  case.  The  problem  then  arises: 
What  is  the  nature  of  the  charge  made  by  the  government 
for  the  service  or  for  the  commodity  which  results  from  the 
operation  of  these  enterprises? 

The  chief  point  is  still  the  private  interest  of  the  individual. 
He  buys  his  gas  or  his  telegraph  service  to  satisfy  his  private 
wants,  very  much  as  he  would  buy  it  from  any  individual  or 
corporation.  But  a  new  element  has  entered, — the  element 
of  public  interest,  the  satisfaction  of  the  wants  which  one  feels 
as  a  member  of  the  community.  The  very  reason  why  these 
enterprises  have  been  made  government  enterprises  is  that 
the  individuals  who  compose  the  community  feel  that  they 
have  a  common,  public  interest  in  the  assumption  of  the  business 
by  the  government.  They  believe  in  municipal  water-supply, 
for  instance,  because  they  are  convinced  for  various  reasons 
that  this  business  ought  not  to  be  left  in  private  hands.  The 
government,  indeed,  may  make  a  charge,  which  is  undoubtedly 
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a  price  paid  by  the  individual;  but  it  diflfers  from  private  prices. 
In  the  case  of  the  private  business  the  monopoly  seeks  only 
the  greatest  possible  profits;  in  the  case  of  the  public  monopoly 
the  government  seeks  the  greatest  possible  public  utility. 
Even  when  the  government  makes  a  high  charge,  it  does  not 
aim  simply  at  the  maximum  monopoly  profits;  for  the  public 
element  always  modifies  the  charges  in  some  particular.  If 
it  did  not  so  modify  the  charges,  or  at  all  events  give  better 
facilities  for  the. same  charge,  there  would  be  no  reason  for 
the  assumption  of  the  business  by  the  public. 

The  charge  to  the  individual  is  thus  a  price;  but,  instead 
of  being  gi«m-private,  it  is  now  a  public  price.  ^  The  relation 
of  the  government  to  the  individual  is  not  the  same  as  in  the 
preceding  case.  The  special  benefit  to  the  individual,  although 
it  is  still  preponderant,  is  relatively  less;  the  public  purpose  has 
become  of  more  importance. 

We  come  now  to  the  really  important  point :  The  feelings  of  the 
citizens  may  undergo  a  further  change,  and  the  government  may 
conclude  to  manage  the  enterprise  in  a  diflferent  way.  The  ele- 
ment of  private  interest  or  special  benefit  may  diminish,  and  the 
feeling  of  public  interest  may  increase  so  as  to  become  the 
controlling  consideration.  The  government,  because  of  these 
changed  conditions,  will  now  decide  no  longer  to  run  the  busi- 
ness on  the  principle  of  profits.  It  will  reduce  the  charges  some- 
what, so  as  perhaps  only  to  cover  the  cost  of  operation,  or  not 
even  to  cover  this  cost.  While  it  will  still  roughly  endeavor 
to  charge  each  individual  according  to  the  benefit  he  derives, 
it  will  still  further  modify  these  charges  in  the  direction  of  the 
public  interest,  charging  less  to  those  who  can  afford  it  less.  In 
other  words,  special  benefit  to  the  individual  is  still  measurable 
and  charged  for;  but  since  the  common  interest  of  the  conmiu- 
nity  is  now  of  more  importance,  the  charge  for  special  benefit 
may  be  slightly  modified  by  other  considerations,  as  in  the  case  of 
the  postal  service,  where  newspapers  are  put  into  a  lower  class 

*  Professor  Plehn  prefers  the  term  "rates"  to  "prices"  on  the  ground 
that  we  ordinarily  speak  of  water  rates,  telegraph  rates  and  the  like,  /n- 
iroducHon  to  Public  Finance^  3d  ed.,  1909,  pp.  88-89.  To  this,  however,  there 
is  a  double  objection — first  because  the  usage  is  by  no  means  universal — ^wit- 
ness water  "rente,"  telephone  "tolls,"  railway  "fares,"  e/c,  and  second,  be- 
cause in  countries  like  England  they  would  at  once  be  confused  with  the 
local  "rates"  or  taxes. — The  Ignited  States  Census  Bureau's  Classifica- 
tion of  P*uhlic  Revenues  aH  published  in  the  volume  on  Wealthy  Debt  and 
Taxation  (Twelfth  Census,  1907)  accepts  the  category  of  public  prices. 
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than  letters.  The  charge  to  the  individual  has  now  become  a 
fee. 

Finally,  another  change  may  occur.  The  citizens  may  become 
convinced  that  the  public  purpose  has  become  the  exclusive 
consideration,  and  that  the  special  interest  of  the  individual  is 
swallowed  up  in  the  general  interest.  The  government  wdll  now 
entirely  abandon  the  principle  of  charging  according  to  special 
benefit  for  one  of  two  other  methods:  it  will  either  make  no 
charge  at  all  to  the  individual  for  the  special  service;  or,  if  it 
still  makes  a  slight  charge,  it  will  levy  this  not  according  to  the 
principle  of  special  benefits,  but  primarily  according  to  the 
principle  of  faculty  or  ability  to  pay.  The  expenditure  must 
indeed  be  defrayed,  but  it  will  now  be  met  by  a  general  charge 
on  the  whole  community,  or  by  a  charge  upon  that  section  of 
the  community  which  avails  itself  of  the  service;  but  even  in 
the  latter  case  it  will  not  measure  the  special  charge  to  the  indi- 
vidual by  the  benefits  he  may  personally  receive.  In  other 
words,  the  payment  is  now  a  tax — in  some  cases  general,  in 
others  special. 

I^t  us  illustrate  this  process:  While  a  railway  is  in  private 
hands,  the  individual  traveller  or  shipper  pays  a  private  price. 
If  the  government  buys  up  the  railways  and  manages  them  in 
precisely  the  same  way,  the  payment  made  by  the  individual  is 
still  a  price — a  gwasi-private  price,  because  demanded  by  the 
government  acting  as  if  it  were  a  private  party.  But  the  govern- 
ment, although  it  still  seeks  to  make  a  profit,  is  Ukely  soon  to 
introduce  some  changes  in  the  public  interest.  Because  of  the 
resulting  changed  relations  between  the  enterprise  and  the  pa- 
tron, the  payment  becomes  a  public  price.  After  a  short  time 
the  government  may  reduce  its  charges  considerably,  barely 
covering  the  cost,  and  may  modify  them  still  further  in  regard 
to  individuals  or  to  sections  of  the  country  by  considerations  of 
public  policy.  The  payment  is  then  practically  a  fee  or  toll. 
Finally,  the  demand  may  be  made  in  the  public  interest,  as  in 
Australia  to-<lay,  for  free  railway  travel.  The  payment  then 
made  by  the  community  to  defray  the  gratuitous  railway  ser\- 
ice  would  be  a  tax.  In  the  case  of  the  common  highways  and 
the  canals,  this  same  evolution  is  discernible;  and  the  final  stage 
of  free  travel  has  actually  been  reached. 

As  another  illustration  take  the  water-supply.  At  first  often 
in  the  hands  of  a  private  company,  it  may  then  be  managed  by 
the  city,  but  according  to  the  same  principles.    Every  one  pays 
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in  proportion  to  his  consumption,  but  pays  more  than  it  costs 
the  city  to  supply  the  water;  the  enterprise  is  managed  on  the 
principle  of  profits.  Then  comes  a  change.  The  city,  still  charg- 
ing according  to  consumption,  limits  its  charges  to  cost.  Then 
often  comes  another  change;  and  the  city,  while  still  trying  to 
make  both  ends  meet,  often  charges  each  individual  a  lump  sum, 
but  makes  the  richer  consumer  pay  more  than  the  poorer,  even 
though  he  consumes  no  more.  Finally,  we  reach  the  stage 
already  attained  in  some  European  cities,  and  also  demanded 
for  Detroit  by  Mayor  Pingree,  where  the  water  is  supplied  to 
the  citizens  without  charge,  and  where  the  expense  of  water- 
supply  is  put  in  the  same  category  as  the  expense  of  street  clean- 
ing. The  charge  for  water-supply  has  thus  run  through  the 
various  stages — private  price,  quasi-privaie  price,  public  price, 
fee,  and  tax.  Some  cities,  indeed,  may  have  jumped  over  the 
intermediate  stages,  may  have  started  with  the  find  stage,  or 
may  never  have  reached  this  stage.  In  fact,  although  this  is 
unusual,  the  principle  of  development  may  even  be  reversed, 
the  public  interest  may  lag,  and  the  methods  of  private  manage- 
ment may  again  be  introduced.  The  principle  itself  is,  however, 
everywhere  discernible,  whether  it  works  forward,  as  it  usually 
does,  or  backward,  as  in  some  exceptional  cases. 

Again,  at  the  present  time  the  charge  for  a  postal  stamp,  like 
a  canal  or  road  toll,  is  almost  everywhere  a  fee;  ^yet  the  charge 
might  be  so  high  that  the  special  benefit  would  become  a  special 
burden,  and  the  payments  would  become  taxes  on  communica- 
tion or  on  transportation.  This  was  very  common  in  former 
times.  Highways  were  at  first  in  private  hands,  and  the  charge 
was  an  extortion  levied  by  the  feudal  lord.  Later  the  charge 
becjune  a  monopoly  tax  on  transportation;  then  it  became  a  toll; 
until  to-day  the  charges  have  generally  disappeared,  and  the 
highways  are  managed  on  the  principle  of  gratuitous  service, 
and  are  supported  out  of  the  proceeds  of  a  general  tax. 

What  has  been  said  of  the  railway  and  of  the  water-supply, 
of  the  postal  and  of  the  highway  systems,  may  be  repeated  of 
all  other  governmental  enterprises — the  canal,  the  telegraph,  the 

*  As  early  as  1765  Benjamin  Franklin  perceived,  in  part  at  least,  the  differ- 
ence between  a  fee  and  a  tax.  In  reply  to  the  question  of  the  parliamen- 
tary conmiittee,  "Is  not  the  post-office  a  tax  as  well  as  a  regulation?  *'  he 
replied,  "No:  the  money  paid  for  the  postage  of  a  letter  is  not  of  the  nature 
of  a  tax:  it  is  merely  a  quantum  meruit  for  a  service  done."  Dowell,  His- 
tory of  Taxation  and  Taxes  in  England,  ii.,  p.  46.  Franklin,  however,  failed 
to  see  that  it  might  become  a  tax. 
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telephone,  the  gas  and  the  electric  light,  the  horse  railway 
and  the  trolley  line,  the  docks,  the  markets  and  the  ferries. 
Moreover,  if  the  socialistic  scheme  is  ever  introduced,  the  same 
principle  will  apply  to  all  the  cases  of  governmental  manage- 
ment of  what  once  were  private  enterprise.  Whether  the  govern- 
ment ought  to  assume  these  enterprises  is,  of  course,  a  question 
quite  apart  from  this  discussion  of  the  economic  and  fiscal  nature 
of  the  payments  made  by  the  citizens. 

The  demands  made  by  government  for  supplying  the  individ- 
ual with  conunodities  or  services  differ  in  character,  then,  accord- 
ing  to  the  economic  relations  between  the  government  and  the 
individual.  Just  as  a  fee  may  become  a  tax,  so  it  may  become  a 
price  and  vice  versa.  While  a  price  can  never  be  a  tax,  the  pay- 
ment for  the  same  service  may  take  the  form  of  a  price  in  one 
state,  a  fee  in  a  second,  and  a  tax  in  a  third.  The  real  test  is  the 
economic  relation  between  the  individual  and  the  government, 
and  the  relative  strength  of  the  individual  private  interest  as 
compared  with  the  common  or  public  interest. 

While  there  is  thus  a  clear  distinction,  chiefly  of  degree,  be- 
tween a  price  and  a  fee,  and  between  a  fee  and  a  tax,  we  find 
in  actual  life  some  payments  which  combine  separate  elements, 
and  which  it  is  difficult  for  anyone  but  a  trained  observer  to 
classify.  Take,  for  instance,  the  combination  of  price  and  of 
tax.  If  the  liquor  business  is  in  private  hands  and  the  govern- 
ment imposes  a  tax  on  each  glass  sold,  the  individual  pays  a 
certain  amount  which  includes  both  price  and  tax.  If  the  price 
of  a  glass  of  liquor  was  five  cents  and  the  government  levies  a 
tax  of  one  cent,  the  individual  pays  six  cents,  of  which  five  is 
the  price,  and  one  is  the  tax.  When  the  government  has  a  mo- 
nopoly of  the  liquor  manufacture  or  trade,  as  in  some  countries, 
the  relation  is  exactly  the  same,  and  the  charge  may  be  even 
more  than  six  cents.  In  fact,  that  is  generally  the  reason  why 
the  monopoly  is  introduced;  but  it  is  only  the  surplus  over  five 
cents  that  is  the  real  tax.  The  same  reasoning  applies  to  other 
fiscal  monopolies,  like  the  tobacco  or  the  sugar  or  the  salt  monop- 
oly ;  the  amount  which  the  individual  pays  over  and  above  what 
he  would  have  to  pay  to  a  private  vendor  is  the  indirect  tax. 
This  might  be  true  also  of  the  charges  for  railway  or  for  water- 
supply;  but  at  present  rarely  applies,  because  they  are  not  fiscal 
monopolies.  They  may  be  monopolized  by  the  government; 
but  in  almost  every  case  the  object  is  not  to  raise  the  price,  but 
to  diminish  the  price — not  to  make  profits,  but  to  secure  general 
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social  utility.  Yet  just  as  the  French  and  Italian  governments 
impose  taxes  on  the  private  railway  tickets,  the  amount  of  which 
is  separately  printed,  thus  enabling  the  purchaser  to  distinguish 
between  the  price  and  the  tax,  the  distinction  might  be  made  if 
the  railways  were  owned  and  managed  by  the  government. 
The  payments  would  be  economically  separable. 

In  the  same  way,  as  has  already  been  abundantly  illustrated, 
a  given  payment  may  include  a  fee  and  a  tax.  Governments, 
however,  do  not  usually  make  this  sharp  distinction.  For  in- 
stance, some  American  states  speak  of  insurance  fees;  other  states 
call  the  identical  payments  insurance  taxes.  In  some  of  the 
Southern  states  agricultural  fees  are  sometimes  called  fertilizer 
taxes;  and  on  the  continent  the  terms  "fees"  and  "taxes"  are 
often  indiscriminately  applied.  Practically,  this  may  not  always 
'  be  of  great  importance;  but  in  theory  the  distinction  is  clear, 
and  it  is  beginning  to  be  recognized  by  the  courts. 

A  more  difficult  and  more  confusing  case  arises  when  one 
payment  is  levied  in  the  form  of  another,  as  when  a  public  price 
is  levied  in  the  shape  of  a  tax.  Take  for  instance  the  water  or 
the  gas  supply.  In  Europe,  when  the  towns  bought  out  the 
private  w^ater  or  gas  companies,  they  at  first  continued,  as  some 
do  yet,  to  charge  according  to  individual  consumption.  In  some 
cases,  however,  for  purposes  of  convenience,  they  assumed  that 
each  household  would  use  a  certain  quantity;  and  as  some  of 
the  local  taxes  were  levied  on  the  occupier,  they  simply  added  a 
certain  amount  to  the  tax,  as  in  some  English  towns  where  a  spe- 
cial water  rate  is  levied  like  the  other  local  rates,  or  as  in  Austria 
where  an  addition  is  made  to  the  local  tax  on  house  rent.  The 
payment  is  nevertheless  a  price,  and  not  a  tax;  for  if  more  than 
the  assumed  normal  quantity  is  used  by  anyone,  especially  by  a 
business  man  or  by  a  factory-owner,  the  charges  are  increased 
according  to  the  consumption.  If  the  charges  were  reduced,  or 
if  all  idea  of  special  benefit  were  abandoned  and  the  charge  were 
assessed  on  the  whole  community  or  on  a  part  of  community 
irrespective  of  the  relative  quantities  consumed,  then  the  pay- 
ment might  become  a  fee  or  even  a  tax,  whether  general  or 
special.  As  a  matter  of  fact,  however,  in  most  places  to-day  the 
payment  is  still  a  price,  even  though  sometimes  levied  in  the 
shape  of  a  tax.  Thus,  the  English  have  a  separate  class  of  munic- 
ipal revenues  called  income  from  "gas  and  water  undertakings," 
which  shows  that  the  distinction  is  dimly  recognized.  In  New 
York  the  charge  for  Croton  water  is  technically  called  the  "  water 
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rate,"  or  "water  rent,"  although  most  people  call  it  the  water 
tax,  and  confound  it  with  a  genuine  tax.  Here,  it  is  true,  this 
"rate"  is  paid  separately;  but  in  some  of  the  European  cities, 
for  purposes  of  convenience,  it  is  simply  added  to  an  existing 
tax.  Nevertheless  so  long  as  the  economic  relation  of  individual 
to  the  government  is  different,  the  charges,  even  though  con- 
fused under  the  same  appellation,  are  really  distinct. 

VI.  Conclusions 

To  sum  up  the  preceding  discussion,  we  find  that  under 
actual  conditions  all  public  revenues  are  either  gratuitous, 
contractual  or  compulsory  contributions;  that  the  compulsor>' 
contributions  are  levied  in  virtue  of  the  power  of  eminent 
domain,  of  the  penal  power  (either  as  a  separate  power  or  as 
the  fiscally  important  part  of  the  police  power),  or  of  the  taxing 
power;  and,  finally,  that  the  taxing  power  manifests  itself  in 
•  three  forms  of  fees,  special  assessments  and  taxes. 

In  regard  to  the  charges  known  as  prices,  there  is  no  doubt 
that  we  must  put  quasi-private  prices  under  the  head  of  con- 
tractual payments;  but  public  prices — the  charges  made  for  in- 
dustrial enterprises  under  certain  conditions — occupy  a  middle 
position,  and  might  be  called  semi-compulsory.  If  the  gov- 
ernment manages  an  enterprise  just  like  an  individual,  the 
price  is  virtually  a  contractual  payment;  if  the  government 
makes  the  whole  community  or  part  of  the  conmiunity  pay,  it 
is  a  compulsory  payment;  but  if  the  government  employs  the 
intermediate  principle  of  charge,  the  payment  is  neither  wholly 
contractual  nor  wholly  compulsory,  but  contains  elements  of 
each.    The  classification  would  then  be  as  follows: — 


CO 

3 


Ciratuitous Gifts. 

( 'ontractual .     Public  Property  and  Industry  Prices. 

Eminent  Domain    ....  Expropriation. 

Penal  Power Fines  and  Penalties. 

Fees. 
Taxing  Power     .     .     .    .     ]  Special  Assessments. 

Taxes. 


C?ompulsory 


But  if  the  real  distinction  is,  as  we  have  suggested,  the 
economic  relation  of  the  individual  to  the  government,  the 
classification  of  charges  would  depend  upon  the  imiwrtance 
of  the  individual  int<jrest  measured  by  the  special  benefit  to 
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the  individual,  as  compared  with  the  common  interest  or  public 
purpose  measured  by  the  abihty  of  the  individual  to  contribute 
to  public  charges.  In  the  one  case  the  individual  is  the  chief 
or  only  factor;  in  the  other  case  the  individual  sinks  his  own 
importance  in  the  common  welfare  of  the  community,  and  what- 
ever benefits  he  derives  come  to  him  only  incidentally  as  a 
result  of  his  membership  in  the  community.  At  one  extreme 
he  prices,  which  depend  upon  the  relation  of  the  government 
to  some  particular  industry  or  individual;  at  the  other  extreme 
lie  taxes,  which  depend  upon  the  relation  of  the  government 
to  all  industries  or  individuals;  midwiy  between  these  extremes 
lie  fees.  From  this  point  of  view,  if  we  omit,  as  of  no  importance, 
expropriations  and  fines,  there  are  only  three  great  classes:  viz.j 
prices,  fees  and  taxes.  The  essential  characteristic  of  a  fee  is 
the  existence  of  a  measurable  special  benefit,  together  with 
a  predominant  public  purpose:  the  absence  of  public  purpose 
makes  the  payment  a  price;  the  absence  of  special  benefit 
makes  it  a  tax. 

As  these  elements  are,  however,  present  in  varying  degree 
in  diflferent  payments,  the  charges  shade  off  into  each  other 
almost  imperceptibly,  forming  intermediate  classes  which  are 
of  great  practical  importance.  Thus  the  pubUc  price  has  certain 
elements  of  the  price  and  certain  elements  of  the  fee;  but  it  is 
of  sufficient  importance  to  warrant  its  separation  in  a  distinct 
category.  Again,  as  we  have  seen,  a  special  assessment  has 
many  points  in  common  with  the  fee,  but  has  a  decided  signif- 
icance of  its  own.  Our  final  classification  would  then  be  as 
follows: — 


1.  Special  benefit  the  ex- 

clusive consideration. 

2.  Less  special  benefit,  al- 

though still   prepon- 
derant. 

3.  Special  benefit  meas- 

urable. 

4.  Special    benefits  still 

assumed. 

5.  Special   l)enefits   only 

an  incidental  result. 


Public  purpose  inci-    Quasi-private  Price. 

dental. 
Public    purpose    of    Public  Price. 

some  importance. 


Public  purpose  of 
still  greater  im- 
portance. 

Public  purpose  the 
controlling  consid- 
eration. 

Public  purpose  the 
exclusive  consider- 
ation, principle  of 
faculty  or  ability. 


Fee. 


Special 
ment. 

Tax. 


Assess- 
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The  above  classification  would  result  in  the  following  defini- 
tions:— 

A  qudsi-private  price  is  a  voluntary  payment  made  by  an 
individual  for  a  service  or  conmiodity  sold  by  the  government 
in  the  same  way  as  a  private  individual  would  sell. 

A  public  price  is  a  payment  made  by  an  individual  for  a  service 
or  commodity  sold  by  the  government  primarily  for  the  special 
benefit  of  the  individual,  but  secondarily  in  the  interest  of  the 
community. 

A  fee  is  a.  payment  to  defray  the  cost  of  each  recurring  service 
undertaken  by  the  government  primarily  in  the  public  interest, 
but  conferring  a  measurable  special  advantage  on  the  fee-payer. 

A  special  assessment  is  a  payment  made  once  and  for  all  to 
defray  the  cost  of  a  specific  improvement  to  property  undertaken 
in  the  public  interest,  and  levied  by  the  government  in  propor- 
tion to  the  particular  benefit  accruing  to  the  property  owTier. 

A  tax  is  Si  compulsory  contribution  from  the  person  to  the 
government  to  defray  the  expenses  incurred  in  the  common 
interest  of  all,  without  reference  to  special  benefits  conferred. 


CHAPTER  XV 

THE   BETTERMENT  TAX 

It  has  often  happened  that  the  technical  name  of  a  new  custom 
has  been  borrowed  from  abroad;  but  it  is  rare  to  find  a  foreign 
institution  described  by  an  exceedingly  uncommon  term,  which 
is  then  naturalized  on  the  assumption  that  foreign  usage  is 
being  followed.  This,  however,  is  the  case  with  the  "Better- 
ment Tax"  in  England.  The  institution  is  indeed  found  in 
America,  but  the  name  is  unusual  there.  Exactly  when  and  how 
the  term  came  to  be  introduced  into  England  is  uncertain;  ^  but 
nine  out  of  ten  Englishmen,  when  using  the  expression,  think 
that  they  are  following  the  American  custom.  The  term  has 
now  become  so  current  in  E^ngland  that  it  may  be  considered 
as  firmly  established. 

I.  The  Origin 

The  principle  of  betterment  has  recently  been  defined  by 
an  official  commission  as  "the  principle  that  persons  whose 
property  has  clearly  been  increased  in  market  value  by  an  im- 
provement effected  by  local  authorities,  should  specially  contrib- 
ute to  the  cost  of  the  improvement."  ^  Another  official  report 
deals  specifically  with  "  assessments  according  to  benefits  (better- 
ment or  amelioration),"  and  defines  the  custom  as  "assessment 
according  to  benefits,  and  the  interception  by  charge  upon  prop- 
erty of  a  portion  of  the  value  added  to  such  property  by  the 
expenditure  of  public  money  for  improvement."  ^  To  all  Ameri- 
cans it  will  be  apparent  at  once  that  what  we  are  dealing  with  is 
nothing  but  the  system  of  special  assessments. 

*  The  Duke  of  Argyll,  in  a  speech  in  the  House  of  Lords,  referred  to  it  as 
an  "absurd,  foreign  and  vulgar'^  word.  Mr.  Baumann,  on  the  other  hand, 
says:  "The  word  is  respectable,"  but  "the  thing  is  not."  Almost  the  only 
state  in  America  where  the  term  "betterment  tax"  is  to  be  found  is  Massa- 
chusetts: and  even  this  is  true  mainly  of  the  earlier  laws  and  easels. 

*  Report  from  the  Select  Committee  of  the  House  of  Lords  on  Town  Im- 
provements (Betterment)  f  1894. 

*  Orange  Book  of  the  London  County  CouncU,  entitled  Precedents  of  Assess- 
ment according  to  Benefits,  1893. 
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What  appears  almost  self-evident  to  Americans  is  hotly  dis- 
puted in  England.  In  the  United  States  the  local  taxes,  so  far 
as  real  estate  is  concerned,  are  imposed  on  the  owner  of  the  land; 
in  England  the  local  rates,  as  they  are  called,  are  levied  on  the 
occupier.  In  the  United  States  the  tax  is  assessed  on  all  lands; 
in  England  it  is  assessed  only  on  productive  or  rent-yielding  land. 
In  the  United  States,  therefore,  it  was  comparatively  easy  to 
add  to  the  existing  tax  on  the  proprietor  this  newer  system  of 
charges;  in  England  the  process  is  more  difficult,  because  it 
implies  not  only  a  change  in  the  principle  of  charge,  but  also  a 
change  in  the  method  of  assessment.  Not  the  occupier  but  the 
owner  of  the  land,  is  to  be  directly  reached.  Thus  the  proposal, 
which  in  America  is  regarded  as  in  harmony  with  vested  interests, 
is  viewed  by  its  opponents  in  England  as  an  attack  on  the  rights 
of  private  property. 

Yet,  curious  as  it  may  seem,  the  custom  of  assessments  for 
special  benefits  is  of  English  origin.  In  the  year  1662,^  an  act 
was  passed  to  authorize  the  widening  of  certain  streets  in  West- 
minster and  providing  for  the  defrayal  of  the  cost  by  volun- 
tary subscriptions.  In  case  this  should  not  suffice,  the  commis- 
sioners to  lay  out  the  streets  were  empowered  to  charge  the 
owners  of  the  property  in  proportion  to  the  benefits  received.* 
The  important  clause  reads: 

*  It  is  worthy  of  note  that  two  casc«  on  betterment,  prior  to  the  law  of 
1662  have  been  discovered.  The  first  is  the  Romney  Marsh  case  in  1250. 
This  referred  to  the  repair  of  sea-walls.  The  ordinance  provided  that  the 
officials  should  "measure  by  acres  all  the  lands  and  tenements  which  are 
subject  to  danger  within  said  marsh''  and  then  '*  having  respect  to  the 
quantity  of  the  walls,  lands  and  tenements  which  are  subject  to  peril  .  .  . 
shall  ordain  how  much  appertaineth  to  every  one  to  uphold  and  repair 
the  same  walls.  So  that  for  the  portion  of  acres  of  lands  lying  subject  to 
danger  there  be  assigned  to  every  one  his  portion  of  perches"  of  wall  to  be 
repaired.  In  case  of  neglect  the  officials  were  to  do  the  work  and  levy  an 
assessment.  The  ordinance  is  printed  in  Edwin  Cannan,  The  History  of 
Local  Rates  in  England,  2d  ed.,  1912,  p.  11. 

The  second  case  is  that  of  improving  the  rivers  Lea  and  Thames  in  1605. 
The  law  provides  "for  clearing  the  passage  by  water  from  London  to  .  .  . 
Oxford"  and  says:  "  For  that  it  is  reasonable,  just  and  equal  that  those  who 
partake  in  the  benefit  of  any  good  work  should  in  fit  proportion  contribute 
to  the  costs  and  charges  thereof:  .  .  .  the  commissioners  .  .  .  shall  have 
power  ...  to  tax  and  assess  .  .  .  such  of  the  inhabitants  ...  as  shall 
in  their  opinion  be  likely  to  receive  ease  or  benefit  by  the  said  passage." 

As  to  other  alleged  cases  of  precedents  for  betterment  charges  see  infrOf 
pp.  439-441. 

'  13  and  14  Chas.  XL,  chap.  2,  sec.  29. 
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"And  whereas,  the  houses  that  remain  standing  .  .  .  will  receive 
much  advantage  in  the  value  of  their  rents  by  the  liberty  of  ayr  and 
free  recourse  for  trade  and  other  conveniences  by  such  enlargement, 
it  is  enacted  .  .  .  that  ...  a  jury  .  .  .  shall  .  .  .  judge  and  assess 
upon  the  owners  and  occupiers  of  such  houses,  such  competent  sum  or 
simis  of  money  or  annual  rent,  in  consideration  of  such  improvement 
and  renovation  as  in  reason  and  good  conscience  they  shall  judge  and 
thmk  fit." 

Five  years  later  a  similar  act  was  passed,  to  provide  for  the 
rebuilding  of  the  city  of  London  after  the  great  fire.  This  con- 
tained an  almost  verbal  repetition  of  the  clause  just  cited.  The 
changes  were:  first,  that  the  charge  was  then  to  be  made  "in 
consideration  of  such  improvement  and  melioration,"  instead 
of  "improvement  and  renovation";  and,  secondly,  that,  whereas 
the  charge  of  1662  was  to  be  assessed  on  the  "  owners  and  occu- 
piers," the  new  charge  was  to  be  levied  on  the  "owners  and 
others  interested,  of  and  in  such  houses,"  according  to  "their 
several  interests."  ^  That  this  law  was  not  a  mere  dead  letter  is 
shown  by  a  passage  in  Pepys'  Diary  where  the  actual  operation 
of  "the  benefit  of  the  nielioration"  is  interestingly  described.^ 

Thus,  over  two  hundred  years  ago  the  principle  over  which 
so  earnest  a  contest  is  now  being  waged  was  in  full  operation 
and  in  the  very  city  where  it  is  vehemently  assailed  as  an  unjust 
system  of  foreign  importation. 

The  law  of  1667  is  interesting  in  another  respect.  Not  only 
were  new  streets  to  be  laid  out,  but  the  conmiissioners  were  em- 
powered to  design  and  set  out  "the  numbers  and  places  for  all 
common  sewers,  drains  and  vaults,  and  the  order  and  manner 
of  paving  and  pitching  the  streets  and  lanes  within  the  said  city 
or  liberties  thereof."    Then  follows  the  significant  section:  ^ — 

"  For  the  better  effecting  thereof,  it  shall  ...  be  lawful  ...  to 
impose  any  reasonable  tax  upon  all  houses  within  the  said  city  or 
liberties  thereof,  in  proportion  to  the  benefit  they  shall  receive  thereby, 
for  and  towards  the  new  making,  cutting,  altering,  enlarging,  amend- 
ing, cleansing,  and  scouring  all  and  singular  the  said  vaults,  drains, 
sewers,  pavements  and  pitching  aforesaid." 

Here  not  only  is  the  word  "benefit"  used,  but  the  charge  is 
called  a  tax.    Still  more  important  is  the  fact  that  while  the 

1 18  and  19  Chas.  II.,  chap.  18,  see.  24. 

*  Pepys*  Diaryy  under  date  Dec.  3,  1667.  The  passage  is  quoted  in  the 
London  County  Councirs  Orange  Book  oj  Precedents^  p.  37. 

*  19  Chas.  II.,  chap.  3,  sec.  20. 
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custom  itself  seems  to  have  died  out  in  England,  this  act  was 
the  model  upon  which  was  framed  the  first  law  providing  for 
special  assessments  in  America,  The  province  law  of  1691  of 
New  York  ^  followed  the  law  of  1667  almost  word  for  word;  and 
from  New  York,  the  custom  later  spread  all  over  the  United 
States.  The  system  of  special  assessments  or  '*  betterment," 
although  it  fell  into  disuse  in  the  country  of  its  origin,^  is  thus 
primarily  an  English  institution. 

II.  Betterment  and  Taxation 

We  now  come  to  the  question  which  really  lies  at  the  root  of 
the  whole  controversy  in  England:  Is  the  so-called  "betterment 
tax''  a  true  tax  or  *' local  rate"?  What  appears  to  be  merely  a 
question  of  terminology  has  led  to  a  great  deal  of  confusion.  For 
if  it  is  a  tax  or  rate,^  why  should  it  be  levied  differently  from 
other  rates?  And  if  it  is  not  a  tax  or  rate,  under  what  authority 
can  it  be  levied  at  all? 

We  must  revert  to  what  has  already  been  said  in  a  previous 
chapter,  but  it  is  necessary  to  discuss  the  subject  somewhat  more 
in  detail. 

As  we  have  already  seen,  when  the  state  makes  the  individual 
give  up  a  part  of  his  property,  it  does  so  primarily  through  the 
power  of  taxation,  which  in  this  wider  sense  denotes  a  forced 
contribution.    Governments  may  levy,  and  have  always  levied, 

*  It  is  worthy  of  note,  however,  that  we  find  two  instances  already  in 
New  Amsterdam  in  1657  and  1660.  The  petition  for  paving  the  Heere 
Graft  with  stone  asked  "that  each  one  benefitted  shall  be  made  to  pay  a 
proportion  of  the  expense.'*  But  it  does  not  ask  definitely  that  the  payment 
shall  be  in  proportion  to  the  particular  benefit.  See  Paulding,  Affairs  and 
Men  of  New  Amsterdam  in  the  Time  of  Governor  StuyvesarUf  1843,  pp.  14  and 
16. 

^  In  England  we  find  during  the  eighteenth  century  several  paving  acts 
applicable  to  London  which  levy  the  entire  cost,  or  two-thirds  of  the  cost, 
of  the  paving  on  the  abutting  property  owners.  But  these  are  conceded  by 
all  to  be  exceptions  to  the  general  rule.    Cf.  Cannan,  op.  cil.^  pp.  128-129. 

*  Mr.  Edwin  Cannan,  History  of  Local  Rates  in  Englandy  p.  5,  attempts  to 
draw  a  distinction  between  rates  and  taxes  when  in  reality  he  is  merely 
distinguishing  between  apportioned  and  percentage  taxes.  According  to 
his  criterion  the  general  property  tax  in  the  United  States  would  not  be  a 
tax  at  all.  Mr.  Cannan  is  himself  forced  to  the  rather  absurd  conclusion 
that  the  njitional  land  tax  in  England  is  a  rate!  Of  course  the  proper 
distinction  is  that  a  rate  is  simply  a  local  apportioned  tax;  the  land  tax  a 
national  apportionod  tax;  and  the  income  tax,  like  most  of  the  other  na- 
tional taxes,  a  percentage  tax. 
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these  forced  contributions  according  to  different  principles — 
either  that  of  benefit,  or  that  of  ability.  They  may  say  to  the 
individual:  We  are  performing  a  special  service  for  you,  and 
shall  make  you  pay  for  this  peculiar  benefit  which  you  derive; 
or  they  may  say:  we  are  expending  certain  moneys  in  the  public 
interest,  and  shall  ask  you  to  pay  your  share,  according  to  your 
means.  The  latter  payment  is  called  a  tax  in  the  narrower 
sense  of  the  word.  The  question  at  once  presents  itself:  Is  not 
the  former  payment  also  a  tax? 

The  difficulty  here  arises  from  confounding  special  with  gen- 
eral benefits.  The  theory  of  benefits  or  of  protection  is  true  in 
the  sense  that  if  the  government  taxes  the  people,  it  is  in  duty 
bound  to  protect  them  and  to  confer  upon  them  the  advantages 
of  good  government.  That  is  what  is  meant  in  America  by  the 
doctrine  of  "public  purpose.'*  Taxes  must  be  used  for  pubUc 
purposes,  and  must  confer  upon  the  public  the  usual  benefits  of 
government.  But  this  is  not  the  theory  of  benefit  as  the  term  is 
commonly  employed.  The  theory  of  benefit  claims  that  the 
government  must  give  to  each  individual  a  return  equivalent 
to  the  tax  he  has  paid.  If  this  means  anything  at  all,  it  means 
that  benefit  and  taxation  are  correlative.  In  this  sense,  the 
claim  is  imfounded;  for  the  government,  when  it  levies  a  tax, 
never  guarantees  to  do  a  particular  thing  for  the  particular  indi- 
vidual, or  to  confer  upon  him  a  special  benefit.  No  one  would  be 
justified,  legally  or  morally,  in  claiming  a  restitution  of  a  tax 
because  the  action  of  the  government  was  not  worth  quite  so 
much  to  him  as  he  thinks  it  is  worth  to  his  neighbor.  The  bene- 
fits of  state  action,  for  which  a  tax  is  paid,  are  quantitatively 
unmeasurable;  or,  so  far  as  they  may  be  measured,  they  accrue 
to  the  individual  not  as  a  special  result,  but  as  an  incidental 
result,  of  his  participation  in  the  conmion  weal.  The  benefits  of 
the  army,  of  the  judicial  system,  of  the  consular  and  diplomatic 
service,  and  of  all  the  other  objects  for  which  expenditures 
are  made  and  taxes  in  general  are  levied,  do  not  accrue  to  any 
one  taxpayer  more  than  to  another.  Even  in  local  finance,  where 
a  general  tax  is  levied  to  defray  all  the  local  expenditures,  it 
cannot  be  maintained  that  the  benefits  arising  from  the  action 
of  the  local  judiciary,  of  the  police,  of  the  fire  service,  of  the 
hoard  of  health,  or  of  the  other  departments  of  local  government 
are  separately  measurable  for  each  individual.  One  may  value 
the  benefits  greatly,  while  another  may  feel  less  interest  in  that 
particular  branch  of  the  administration;  yet  this  cannot  be  per- 
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mitted  to  change  the  measure  of  their  obligations  to  the  govern- 
ment. Every  member  of  the  conmiunity  for  which  these 
expenditures  are  made  must  contribute  to  these  expenditures 
in  proportion  to  his  means  to  pay.  If  the  government  neglect 
its  duty  and  fail  in  protecting  his  person  from  violence  or  his 
property  from  fire  or  from  destruction,  he  may  use  his  political 
rights  in  overturning  or  in  improving  the  administration;  but 
he  has  no  shadow  of  a  claim  for  a  diminution  of  his  tax  rate. 
Protection  and  taxation,  in  this  sense,  are  not  correlative. 

We  have  thus  far  been  dealing  with  general  taxes,  whether 
federal,  state  or  local.  A  general  tax  is  a  tax  levied  for  general 
public  purposes.  But  it  may  happen  that  government  desires 
to  raise  money  for  some  special  purpose,  and  the  tax  is  then 
called  a  special  tax.  Thus  there  may  be  a  special  tax  levied  upon 
the  whole  community  to  defray  the  cost  of  a  war,  or  there  may  be 
a  special  local  tax  to  defray  the  cost  of  some  particular  depart- 
ment. So,  too,  in  a  few  of  the  American  states,  like  New  Jersey, 
we  find  not  only  a  special  school  tax,  but  special  taxes,  of  the 
same  nature  as  the  English  local  rates,  for  police  or  for  lighting 
or  for  fire  purposes.  Here,  indeed,  a  special  section  of  the  com- 
munity is  singled  out;  and  one  area  is  subject  to  the  poor  rate, 
while  perhaps  another  is  subject  to  the  watching  or  the  lighting 
rate.  The  charge,  however,  is  still  a  tax,  levied  according  to  the 
generally  recognized  criterion  of  ability;  for  although  the  par- 
ticular area  which  is  benefited  is  put  into  a  separate  class,  the 
benefits  to  the  individuals  of  the  class  are  general,  not  special, 
exclusive,  or  individual  benefits.  Although  all  the  persons 
liable  to  this  special  tax  are  subject  to  the  tax  only  because  the 
section,  as  a  whole,  derives  a  benefit,  yet  each  individual  derives 
a  benefit,  if  at  all,  simply  £^s  a  member  of  the  section;  the  govern- 
ment does  not  do  any  one  particular  thing  for  him,  as  apart 
from  the  other  members  of  the  section.  The  "  rate "  is  a 
special  tax  as  opposed  to  a  general  tax,  because  it  defrays  a 
special  expenditure  of  government;  but  as  to  every  one  within 
the  section,  the  tax  is  payable  whether  the  particular  individual 
receives  much  or  little  benefit. 

In  the  poor  rate,  for  instance,  the  original  law  expressly  pro- 
vided for  assessments  according  to  the  ability  of  the  parishioners, 
or,  as  it  was  subsequently  expressed,  ad  statum  et  facuUates  of 
the  inhabitants.  The  degree  of  benefit  accruing  to  each  rate- 
payer is  immaterial ;  for  the  rate  is  levied  on  all  the  inhabitants 
according  to  the  English  test  of  ability  to  pay,  which  was  origi- 
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nally  general  property,  but  which  has  since  then  been  confined 
to  productive  real  estate. 

On  this  poor  rate  all  the  other  local  taxes,  with  only  one  or 
two  exceptions,  were  built  up.  Of  the  church  rate  nothing  more 
need  be  said,  since  it  has  always  been  imposed  on  the  same  prin- 
ciple as  the  poor  rate.^  The  sewers  rate  was  originally  levied  by 
a  law  of  1427,  which,  as  well  as  its  successor  of  1531,  does  indeed 
speak  of  the  benefits  or  advantages  to  be  derived.  Some  recent 
writers  have  been  misled  by  this  statement  into  the  belief  that 
it  is  a  precedent  for  the  principle  of  betterment.  A  careful 
reading  of  the  original  acts,  however,  proves  that  the  benefit  is 
jurisdictional  only,  i.e.  that  a  certain  district  is  to  be  selected 
where  the  inhabitants  derive  a  benefit  from  this  governmental 
action,  but  that  the  rate  or  tax  is  to  be  assessed  on  each  individual 
according  to  the  quantity  of  his  lands,  irrespective  of  the  degree 
of  benefit  conferred  upon  him.^ 

At  that  period  the  test  of  ability  to  pay  was  the  quantity  of 
land,  but  later  the  test  became  the  rental  value  of  the  land. 
It  has,  moreover,  been  repeatedly  decided  that  the  sewers  rate 
must  be  levied  on  the  principle  of  ability,  so  that  the  official 

*  The  church  rate  is  said  formerly  to  have  been  made  by  common  estima- 
tion. "What  principle  this  common  estimation  was  founded  on  does  not 
ap]3ear,  but  it  was  always  undoubtedly  in  reference  ad  statum  et  facultateSf 
that  the  burden  was  imposed.**  Report  of  the  Law  Commissioners  on  Local 
Taxation,  1843,  8vo  edition,  p.  43.    Cf.  ilrid.,  p.  22. 

*  The  law  of  1427  enjoins  the  commi&sioners  "to  enquire  ...  by  whose 
default  such  damages  have  there  happened,  and  who  doth  hold  lands  and 
tenements,  or  hath  any  common  of  pasture  or  fishing  in  those  parts,  or  else 
in  any  wise  have,  or  may  have,  the  defence,  profit  and  safeguard,  as  well  in 
peril  nigh  as  from  the  same  far  off,  by  the  walls,  ditches,  gutters,  sewers, 
bridges,  causeys  and  wxars,  and  also  hurt  or  commodity  by  the  same 
trenches,  and  then  to  distrain  all  them  for  the  quantity  of  their  lands  and 
tenements,  either  by  the  number  of  acres  or  by  their  plow  lands,  for  the  rate 
of  the  portion  of  their  tenure,  or  for  the  quantity  of  their  common  of  pasture 
or  fishing,  together  with  the  bailiffs  of  liberties  and  other  places  of  the  county 
and  places  aforesaid.**    6  Hen.  VI.,  chap.  4. 

The  law  then  directs  the  commissioners  to  make,  repair,  or  cleanse  or  stop 
up  the  trenches,  etc.,  "so  that  no  tenants  of  lands  or  tenements  .  .  .  nor 
other  of  what  condition,  state  or  dignity,  which  have  or  may  have  defence, 
commodity  and  safeguard  by  the  said  walls,  ditches,  etc.  ...  or  else  any 
hurt  by  the  same  trenches  .  .  .  shall  in  anywise  be  spared.**    Ibid.,  chap.  5. 

The  law  of  1531  contains  almost  the  same  words,  and  assesses  the  rate 
"after  the  quantity  of  their  lands,  tenements  and  rents,  by  the  number  of 
acres  and  purchase,  after  the  rate  of  every  person's  portion,  tenure  or 
profit.**  23  Hen.  VIII.,  chap.  v.  There  is  no  mention  of  any  varying  degree 
of  benefit  as  the  basis  of  the  rate. 
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commission  tells  us  that  the  sewers  rate  "is  commonly  imposed 
in  exactly  the  same  manner"  as  the  poor  rate.^ 

Even  American  conmientators  have  been  led  astray  by  the 
example  of  the  sewers  rate.^  It  is  true  that  landholders  lying  be- 
yond the  area  in  question  cannot  be  taxed,  because  they  do  not 
belong  to  the  class;  but  the  essential  point  is  that  all  the  members 
of  the  class  are  taxed,  not  according  to  the  benefits  they  receive, 
but  according  to  their  abilities.  The  official  commission  tells 
us  explicitly:  **It  is  an  indispensable  condition  (of  the  sewers 
rate)  that  a  person  taxed  may  by  possibility  receive  benefit  from 
the  expenditure  of  the  tax,  and  therefore  holders  of  mountainous 
or  high  ground  which  cannot  be  surrounded,  are  in  general 
exempt.  Stillf  the  exact  measure  of  the  benefit  is  not  the  measure 
of  the  liability  to  be  taxed.*'^ 

*  Report  of  the  Poor  Law  Commissioners  on  Local  Taxation^  p.  22. 

*Cooley,  Taxation^  chap.  xx.  Baumann,  Betterment  (1893),  p.  6,  cor- 
rectly enough  calls  attention  to  this:  "It  is  most  important  not  to  confuse 
rating  zones  .  .  .  with  betterment.  All  the  individuals  within  a  rating  zone 
pay  the  same  proportion  irrespective  of  the  quantum  of  benefit  which  each 
individual  may  receive.  But  the  quantum  of  benefit  received  by  the  indi- 
vidual is  the  essence  of  betterment.** 

*  Rejxyrt  of  the  Poor  Law  Commissioners  on  Local  Taxation^  p.  65.  The 
statement  in  the  text  is  strictly  true  of  the  ordinary  sewers  rate.  Yet  in 
more  recent  years  there  is  an  occasional  instance  of  a  charge  under  special 
sewers  acts,  where  we  find  not  only  a  separate  area  for  the  property  bene- 
fited, but  where  it  is  permissible  to  levy  a  charge  on  each  separate  piece  of 
land  according  to  the  benefits  specially  derived.  These  isolated  examples 
would  indeed  be  precedents  for  **  betterment  taxation"  or  assessment  accord- 
ing to  special  benefit.  So  the  Metropolitan  Sewers  Act  of  1848  gave  the  com- 
missioners power  to  levy  the  charge  on  the  various  "lands  or  tenements  in 
proportion  to  the  several  lengths  of  frontage  abutting  on  such  sewer  as  afore- 
said or  whon  all  the  lands  or  tenements  specially  benefited  or  drained  by 
such  works,  or  when  in  any  other  case  an  assessment  according  to  frontage 
shall  appear  to  the  commissioner  inequitable,  then  in  such  proportion  as  the 
commissioner  shall  determine,  such  lands  or  tenements  to  be  benefited  by 
such  work."  11  and  12  Vict.,  chap,  cxii.,  sec.  81.  This  is  quoted  in  the 
Orange  Book  of  the  London  County  Council.  But  the  compiler,  Mr.  Charles 
Harrison,  does  not  always  adequately  distinguish  between  such  cases  and 
many  of  the  other  so-called  precedents,  where  the  matter  of  benefit  is  juria- 
dictional  only.  He  may  have  been  led  astray  by  the  Report  of  the  Select 
Committee  of  the  House  of  Lords  on  Conservancy  Boards^  1877,  no.  371,  which 
accepted  the  statement  of  one  of  the  witnes.ses  of  "the  principle  introduced 
by  the  statute  of  Henry  VIII.,  and  observed  ever  since,  of  taxing  in  p^opo^ 
tion  to  the  benefit  conferred  in  each  particular  case.**  See  Report^  vi.  The 
statute  of  Henry  VIII. ,  as  we  now  know,  spoke  only  of  a  jurisdictional 
benefit. 

As  to  the  later  sewer  acts,  it  has  been  repeatedly  decided  that  "if  prop* 
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A  possible  approximation  to  the  principle  of  benefits  is  found 
in  the  English  lighting  and  watching  rates,  where  a  distinction 
is  drawn  between  land  proper  and  improved  property,  and  where 
the  occupiers  of  land  pay  only  one-third  as  much  as  the  occupiers 
of  houses  and  other  buildings.^  Whether  this  act  really  had 
in  mind  the  question  of  benefit  at  all  is  doubtful.  The  question 
assuredly  played  no  role  in  the  adoption  of  the  present  rule  under 
which  the  ordinary  poor  rate  is  charged  upon  only  one-half 
of  the  rateable  value  of  land.  Even  if  the  matter  of  benefit  was 
considered  in  the  lighting  and  watching  rate  act,  it  must  be 
remembered  that  here  there  are  still  only  two  classes — lands 
and  improvements — and  that  the  charge  upon  the  individual 
occupier  is  not  proportioned  to  the  special  benefits  he  receives; 

erty  is  situate  within  the  area  benefited  by  the  sewers,  it  must  contribute 
without  any  reference  to  the  amount  of  benefit  derived.'*  See  Reg.  V8. 
Head,  3  B.  &  S.  419;  32  L.  J.  M.  C.  115;  9  Jur.  (N.  S.)  871;  8  L.  T.  708;  11 
W.  R.  339.  C/.  Boyle  and  Da  vies,  The  Principles  of  Rating  practically  con- 
sidered, 1890,  p.  426. 

Mr.  Edwin  Cannan,  in  his  book  mentioned  above,  which  appeared  since 
the  above  was  originally  published,  seems  to  be  guilty  of  the  same  confusion. 
In  fact,  he  goes  even  further  and  seems  to  posit  the  benefit  principle  (better- 
ment) and  the  ability  principle  as  two  contrasted,  but  historically  almost 
equally  valid  bases  of  local  taxation.  Cf.  The  History  of  Local  Rates  in  Eng- 
land, p.  pO.  As  a  matter  of  fact,  however,  with  only  two  exceptions  noted 
supra,  p.  434,  every  one  of  the  instances  of  so-called  benefit  rates  which  he 
adduces  is  an  example  only  of  jurisdictional  benefit.  Thus  the  act  providing 
for  the  rebuilding  of  the  Scarboro  pier  in  1546,  printed  in  full  in  Cannan, 
pp.  35-37,  mentions  only  that  if  the  pier  were  so  repaired,  all  the  lands  and 
houses  within  the  precincts  of  the  town  ''might  be  set  or  letten  for  much 
greater  rents  or  farms,"  and  then  proceeds  to  levy  one-fifth  of  the  rents  on  all 
owners  irrespective  of  whether  the  particular  rent  was  increased  or  not.  The 
next  case,  the  act  of  1566  for  the  preservation  of  grain  (op.  cit.,  pp.  41-42), 
levies  a  tax  on  all  lands  according  to  quantity,  to  defray  the  expense  of  ex- 
terminating birds  and  vermin,  irrespective  of  whether  the  particular  piece 
of  land  was  benefited  or  not.  So  the  act  of  1555  for  re-edifying  forts  in 
Scotland  (ibid.)  tisixes  all  property  owners  in  t  he  four  counties  according  to  the 
size  of  their  estates,  their  profits,  or  "other  commodities  there."  The  few 
remaining  cases  mentioned  by  Cannan  cannot  even  remotely  be  regarded 
as  betterment  rates. 

If  the  distinction  between  a  special  benefit  and  a  jurisdictional  benefit 
18  borne  in  mind,  and  if,  as  is  proper,  the  term  "benefit  principle"  is  re- 
served for  the  former,  it  will  be  realized  that  to  put  the  benefit  principle 
on  an  alleged  equality  with  the  ability  principle  in  local  taxation  as  Mr. 
Cannan  does  is  t-o  present  a  distorted  view  of  the  real  state  of  affairs. 
Hallgarten,  Die  kommunale  Besteuerung  des  unverdienten  Wertzuwachses  in 
England,  Stuttgart,  1906,  pp.  46-47,  accepts  my  position. 

*  Lighting  and  Watching  Act  of  1833.  See  also  18  and  19  Vict.,  chap. 
120,  sec.  165. 
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he  is  thrown  into  a  general  class  with  all  others  in  the  same 
category,  and  within  this  category  every  one  pays  according 
to  his  ability.^  The  lighting  and  watching  act,  however,  being 
optional,  is  now  in  force  only  in  a  few  hundred  rural  parishes, 
which  have  adopted  it;  and  in  most  cases,  as  well  as  in  all  urban 
parishes,  the  lighting  and  watching  rates,  like  all  the  other  Eng- 
lish local  rates,  are  at  present  commonly  levied  in  exactly  the 
same  manner  as  the  poor  rate — that  is,  according  to  the  ability 
of  the  rate-payer.^ 

The  English  rates  are  thus  nothing  but  taxes — special  taxes, 
it  is  true,  but  levied  according  to  the  principle  of  all  direct  taxa- 

*  This  is  overlooked  by  Mr.  Harrison  in  his  collection  of  precedents  in  the 
Orange  Book. 

*  "All  these  legal  varieties  are  disregarded  in  practice,"  and  the  rates  are 
made  "on  the  same  persons,  on  the  same  basis,  and  by  the  same  scale  as 
the  poor's  rate."  Report  of  the  Poor  Law  Commissioners  on  Local  Taxa- 
tiouj  pp.  65,  67.  The  only  exception  to  the  rule  that  all  local  rates  are 
assimilated  to  the  poor  rate  is  at  present  (1912)  in  addition  to  the  lighting 
rate  (for  watching  is  of  course  obsolete  since  the  advent  of  the  police  system), 
the  sanitary  rates,  which  are  legally  chargeable  on  agricultural  land,  rail- 
ways, etc.y  at  one-fourth  only  of  the  rateable  value. 

While  the  above-mentioned  report  is  exceedingly  valuable  for  its  facts,  it  is 
sometimes  confused  in  its  economics.    Thus  we  find  the  following  passage : — 

"  For  any  system  of  taxation  to  be  fair,  it  must  bear  a  proportion  both  to 
the  benefit  conferred  upon  the  taxpayers  by  the  expenditure  of  the  tax  and 
to  the  m^ans  which  the  person  possesses  of  paying  the  tax.  It  is,  however, 
in  all  cases  found  to  involve  insuperable  practical  difficulties  to  combine 
both  these  conditions  in  the  imposition  of  a  tax,  and  it  seems  most  usual  to 
assume  that  the  benefit  derived  is  in  proportion  to  the  ability  to  pay,  or 
that  the  ability  to  pay  is  in  proportion  to  the  benefit  derived.  In  most  of 
the  local  taxes  the  ability  to  pay  is  the  standard  of  taxation.  In  some;  however, 
where  the  taxpayer  has  a  definable  share  of  the  benefit  of  the  expenditure, 
the  proportion  of  the  benefit  enjoyed  is  made  the  standard  of  taxation.  In 
other  cases  both  principles  are  attempted  to  be  combined,"  p.  43. 

As  a  matter  of  fact,  the  only  examples  of  "benefit"  adduced  by  the  com- 
mi.s»ion  are  the  sewers  rate  and  the  lighting  and  watching  rat<;.  In  the  for- 
mer the  a^essment  by  acreage  is  assumed  by  the  commissioners  to  repre- 
sent the  principle  of  benefit;  the  assessment  according  to  "profitableness," 
the  principle  of  ability.  This  is  a  mistake,  because,  as  we  have  seen,  taxa- 
tion of  land  by  mere  quantity  was  at  one  time  everj^where  the  test  of 
ability.  In  the  lighting  and  watching  rate  "both  principles,"  we  are  told, 
"are  adopted,  though  ver>'  clumsily  and  inadequately."  As  has  been  ex- 
j)l:iined,  however,  in  the  text,  there  is  no  question  hfre  of  assessment  accord- 
ing to  special  benefits  to  particular  individuals.  Thus  the  only  examples 
ailchiced  by  the  commission  admit  of  a  different  interpretation,  and  the  com- 
mission itself  states  "that  the  whole  of  our  local  taxation  is  imposed  either 
by  law,  or  by  usages  regardUiss  of  the  law,  on  the  same  basis  as  the  poor's 
rate." 
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tion,  on  faculty  or  ability  to  pay.  Whether  the  local  expenditure 
is  defrayed  by  one  general  tax,  as  in  some  counties,  or  by  a 
number  of  special  taxes,  as  in  England,  is  inmiaterial — in  each 
case  we  are  dealing  with  a  tax  proper.^ 

But  when  we  leave  the  principle  of  ability — as  measured 
by  property  or  by  rental  value  or  by  any  other  test — and  come 
to  a  payment  which  differs  in  each  particular  case,  and  which 
is  proportioned  to  the  special  or  exclusive  benefit  accruing  to  the 
particular  individual,  it  is  apparent  that  we  are  dealing  with 
a  very  different  kind  of  charge.  Instead  of  the  principle  of 
faculty,  we  now  have  the  principle  of  equivalents.  The  charge 
is  not  a  rate  or  tax  except  in  the  wider  sense  that  every  com- 
pulsory charge  levied  by  government  may  be  called  a  tax, 
because  it  can  be  imposed  only  by  \'irtue  of  the  power  of  taxa- 
tion. As  we  have  seen  above,  however,  the  taxing  power  may 
manifest  itself  in  different  forms;  a  local  rate  is  an  example 
of  one  form,  a  highway  toll  or  a  cab  license  fee  of  another,  a 
betterment  charge  of  still  another.  Few  Englishmen  would 
say  that  a  highway  toll  or  a  cab  license  is  a  rate  or  tax;  yet  a 
toll  and  a  tax  differ  from  each  other  scarcely  more  than  do  a 
local  rate  and  a  betterment  charge.  A  local  rate  is  levied  for 
the  purposes  of  the  whole  conmiunity  or  of  a  definite  class  of 
the  community,  according  to  the  principle  of  capacity  or  ability 
to  pay;  a  highway  toll  or  a  cab  license  fee  or  a  betterment 
charge  is  imposed  on  particular  persons  for  special  benefits 
accruing  to  the  individual  as  such. 

Thus  the  problem  is  solved,  A  betterment  charge  (or  special 
assessment)  is  at  once  a  tax  and  not  a  tax.  It  is  a  tax  in  the 
sense  that  all  compulsory  charges  are  taxes,  because  they  are 
imposed  by  the  taxing  power  of  government.  But  it  is  not  a 
tax  in  the  nan*ower  and  common  sense  of  the  term.  It  is  not  a 
tax  in  the  sense  that  the  income  tax  or  the  house  duty  is  a  tax; 
it  is  not  a  tax  in  the  sense  that  a  local  rate  is  a  tax;  it  is  just 
as  much  or  as  little  of  a  tax  as  a  marriage  license  fee.  If  we 
persist  in  employing  the  term  tax  for  all  manifestations  of  the 
taxing  power,  it  will  be  necessary  to  coin  a  new  word  for  taxes 

*  Professor  Bastablc,  Public  Financey  p.  364,  thus  errs  in  stating  that  the 
English  local  rates  are  "measured  for  each  payer  by  the  benefit  of  the  serv- 
ice," and  that  "local  taxation  should  be  in  proportion  to  advantage."  In 
Rex  vs.  Mast,  6  T.  R.  154,  the  principle  of  local  taxation  is  laid  down  that 
"each  inhabitant  should  contribute  according  to  his  ability,  which  is  to  be 
ascertained  by  his  possessions  in  the  parish."  C/.  also  Boyle  and  Davies, 
op,  cU.f  p.  99. 
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in  the  narrower  sense,  as  distinguished  from  fees  and  special 
assessments.  It  is  the  thing,  not  the  name,  that  is  important  ; 
and  the  confusion  has  arisen  simply  from  the  fact  that  we 
employ  the  same  term,  sometimes  for  the  one  conception, 
sometimes  for  the  other.  Much  trouble  would  be  avoided  if 
the  payment  were  called  simply  a  betterment  charge  or  a 
special  assessment,  as  opposed  to  a  local  rate  or  tax.^ 

III.  The  Principle 

The  theory  of  the  betterment  charge  or  assessment  according 
to  benefits  is  very  simple.  It  rests  upon  the  almost  axiomatic 
principle  that  if  the  government  by  some  positive  action 
confers  upon  an  individual  a  particular  measurable  advantage, 
it  is  only  fair  to  the  community  that  he  should  pay  for  it.  The 
facts  may  be  in  question,  for  it  may  happen  that  the  particular 
advantage  is  only  ostensible,  or  that  the  special  benefit  is  not 
measurable.  But  the  facts  being  given,  the  principle  seems 
self-evident. 

In  our  discussion  of  the  single  tax,  it  was  pointed  out  that 
there  is  a  distinction  between  unearned  increment  in  general 
and  the  betterment  principle  in  particular.  The  single  tax  on 
land  values  was  found  to  be  inequitable  because  benefit  is  not 

_      •  __ 

*  The  entire  contention  of  Baumann,  Betterment,  Worsement,  Recoup- 
ment (1894),  p.  36,  in  opposition  to  Mr.  Harrison's  statement  that  better- 
ment in  the  United  States  has  been  decided  not  to  be  taxation,  rests  on  a 
failure  to  observe  the  distinction  made  in  the  text.  "Special  assessments" 
may  indeed  be  "an  exercise  of  the  taxing  power";  and  yet  "betterment" 
is  not  necessarily  the  same  thing  as  "taxation."  So  also  Mr.  Baumann's 
criticism  of  Mr.  Cripps'  distinction  (pp.  39-40)  rests  on  a  complete  miscon- 
ception. 

This  is  a  convenient  place  to  call  attention  to  the  errors  in  Mr.  Baumann's 
earlier  book,  Betterment  (1893).  He  entirely  misunderstands  Judge  Cooley 
in  imagining  that  that  author  condemns  the  practice  of  estimating  the  bene- 
fits accruing  to  each  lot  separately.  As  Mr.  Rosewater  points  out  in  the 
Political  Science  Quarterly^  viii.,  p.  764,  what  Judge  Cooley  really  disap- 
proves, and  what  is  now  quite  generally  held  to  be  unconstitutional,  is  the 
practice  of  charging  upon  the  abutting  owner  the  cost  of  the  particular  im- 
provement in  front  of  his  lot  only,  without  reference  to  the  benefits  along 
the  whole  line  of  the  work — in  fact,  without  apportionment.  From  this 
misconception,  Mr.  Baumann  has  fallen  into  grievous  error.  He  also  fails 
to  distinguish  the  safeguards  thrown  about  the  exercise  of  eminent  domain 
in  the  American  conMnonwealths  from  the  procedure  required  in  levj'ing 
special  assessments.  It  is,  in  most  cases,  merely  an  accident  that  the  pro- 
ceedings for  the  two  operations  happen  to  be  joined  together. 

There  an*  many  other  mistake  r.  in  the  volume,  as,  for  instance,  the  state* 
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the  general  principle  of  taxation,  and  because,  even  if  it  were, 
it  would  not  mean  a  single  tax.  The  benefits  of  general  govern- 
mental action  are  quantitatively  unmeasurable;  we  do  not, 
by  pa3ring  taxes,  purchase  a  definite  amount  of  advantages 
from  the  government  as  we  buy  a  certain  quantity  of  tea  from 
the  grocer.  But  if  the  government  performs  some  special 
service  for  us,  there  is  no  reason  why  the  public  at  large  should 
pay  for  it:  to  the  extent  that  the  community  as  a  whole  is  inter- 
ested in  the  service,  it  is  proper  that  it  should  contribute  to  the 
expense.  If  it  is  wholly  a  matter  of  common  interest,  the 
community  should  pay  all;  if  it  is  wholly  a  matter  of  individual 
benefit,  the  individual  should  pay  all;  if  it  is  partly  common 
and  partly  individual,  the  cost  should  be  divided  and  the  in- 
dividual should  pay  up  to  the  amount  of  his  measurable  special 
benefit.  In  the  one  case,  the  expense  is  met  by  a  tax  or  rate; 
in  the  second,  by  a  fee  or  toll,  or  by  a  special  assessment  or 
betterment  charge;  in  the  third,  by  a  combination  of  both 
methods.  To  object  to  a  betterment  charge  because  it  is  not 
levied  according  to  the  principle  of  ability  to  pay  is  as  illogical 
as  to  object  to  a  *tax  because  it  is  not  levied  according  to  the 
special  advantage  derived.  We  must  not  apply  to  one  principle 
of  public  contribution  the  test  peculiar  to  another  principle. 

When,  therefore,  the  local  government  performs  a  definite 
act  and  makes  a  definite  expenditure  the  result  of  which  is  a 
clear  and  measurable  accretion  to  the  value  of  some  particular 
piece  of  property,  every  consideration  of  logic  and  justice  de- 
mands a  special  contribution  by  the  owner  to  defray  this  ex- 
penditure. 

As  a  principle,  this  is  really  no  longer  debatable.  Even  so 
conservative  a  body  as  the  Committee  of  the  English  House 
of  Lords,  after  hearing  all  the  arguments  in  opposition,  has 
recently  come  to  the  conclusion  that — 

"The  principle  of  betterment — in  other  words,  the  principle  that 
persons  whose  property  has  clearly  been  increased  in  market  value  by 
an  improvement  effected  by  local  authorities  should  specially  contrib- 

ment  that  special  assessmenta  are  unconstitutional  in  Minnesota  (p.  75); 
that  their  constitutionality  is  still  doubtful  in  Illinois  (p.  76);  that  Adam 
Smith  lays  down  value  as  the  only  standard  by  which  taxes  can  be  appor- 
tioned (p.  81);  and  that  American  judges  allow  special  assessments  for 
benefit  with  reluctance  (p.  100).  On  p.  80  we  find  the  same  confusion  as 
that  alluded  to  above  in  the  later  work.  Most  of  the  objections  in  this 
later  book  are  too  frivolous  to  deserve  any  reply. 
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ute  to  the  cost  of  the  improvement — is  not  in  itself  unjust,  and  such 
persons  can  equitably  be  required  to  do  so.^ 

This  concession  practically  marks  the  close  of  the  contest 
on  the  question  of  principle,  in  England.  The  methods  of 
carrying  out  the  principle  are  indeed  debatable;  but  in  its 
broad  lines,  the  theory  is  now  accepted  in  the  chief  quarter 
where  opposition  could  be  expected.^ 

A  subject  much  discussed  in  connection  with  betterment 
is  that  of  "worsement."  If  an  individual  has  to  pay  for  a 
benefit,  it  was  claimed  that  his  neighbor  should  be  recom- 
pensed for  damages  to  his  property,  caused  by  a  public  im- 
provement. The  conmiittee,  however,  decided  that  injury  to 
property  was  to  be  taken  into  account  only  when  a  betterment 
charge  was  imposed  upon  the  same  owner  for  benefits  accru- 
ing to  his  property  in  the  inmiediate  neighborhood,  by  the 
very  same  improvement.  Further  than  this  it  was  im\iilling 
to  go.  As  it  has  been  well  said,  it  is  nothing  less  than  a  grotesque 
absurdity  to  suggest  the  creation  of  new  vested  interests  in 
the  perpetuation  of  such  public  evils  as  •overcrowded  and 
insanitary  slums  and  in  circuitous  modes  of  conmiunication.' 
In  the  Tower  Bridge  Act  of  1895,  as  well  as  in  the  Standing 
Orders  of  the  House  of  Lords  adopted  in  July,  1895,  the  legit- 
imacy of  '^worsement"  has  been  recognized,  but  only  within 
the  above  very  narrow  limits. 

A  plan  sometimes  urged  as  calculated  to  attain  the  same 
results  as  the  betterment  system  is  that  of  "recoupment.'^  It 
has  occurred  that  in  making  an  improvement  the  municipal 
government  or  other  public  body  has  taken  more  land  than 
was  actually  necessary,  and  after  the  execution  of  the  work 

^  Report  of  the  Select  Committee  on  Town  Improvements^  1894,  p.  iii. 

^  The  legislative  history  of  betterment  in  England  is  interesting.  The 
first  bill  was  the  Strand  Improvement  bill  of  1890,  in  which  the  bettennent 
provisions  inserted  by  the  London  County  Council,  and  adopted  in  the 
chairman's  draft  report,  were  stnick  out  by  the  Select  Conunittce  of  the 
House  of  Commons.  The  next  was  the  Cromwell  Road  Bridge  bill  of  1892, 
in  which  the  betterment  clause  was  struck  out  by  the  committee  by  a 
majority  of  one.  Then  came  the  London  Improvements  bill  of  1893,  pro- 
viding for  a  new  central  street  from  the  Strand  to  Holbom.  This  passed  the 
House  of  Commons  but  was  defeated  in  the  House  of  Lords*  committee. 
Finally  came  the  Tower  Bridge  Southern  Approach  bill  of  1894,  which  after 
various  mutations  was  approved  by  the  House  of  Lords'  committee,  and  be- 
came law  in  1895,  as  58  and  59  Vict.,  ch.  cxxx.  In  this  act  the  payment 
is  termed  an  ''improvement  charge." 

*  G.  H.  Blunden,  Local  Taxation  and  Finance^  1895,  p.  95. 
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has  sold  the  land  at  a  higher  price,  thus  retaining  for  the  com- 
munity the  increment  in  value.  In  was  shown  by  the  testimony 
before  the  Lords'  committee  that,  as  a  matter  of  fact,  these 
transactions  had  generally  resulted  in  loss  rather  than  in  gain; 
but  it  was  claimed  that  this  was  due  in  large  part  to  certain 
defects  in  the  law.  The  committee  reported  itself  "as  not 
satisfied  that  it  has  ever  been  tried  under  circumstances  cal- 
culated to  make  it  successful."  ^  Subsequent  experience  with 
the  principle,  however,  has  proved  to  be  far  more  satisfactory 
and  the  recent  successful  application  of  the  principle  in  the 
construction  of  the  Kings  Highway  in  London  and  in  various 
other  notable  improvements  has  thus  paved  the  way  for  what 
is  now  being  strongly  urged  in  many  American  states  under 
the  name  of  "excess  condemnation."  ^ 

It  is  evident,  however,  that  the  real  difficulty  with  betterment 
lies  in  the  details  of  its  execution.  In  the  United  States,  where 
the  system  has  for  a  long  time  been  thoroughly  at  home,  it  has 
been  deemed  sufficient  to  approximate  roughly  to  the  benefits 
conferred.  In  no  department  of  public  contribution  is  it  ever 
possible  to  gauge  with  precision  the  exact  relation  of  the  individ- 
ual to  the  public  purse.  With  special  assessments,  as  with  other 
operations  of  public  finance,  the  best  that  governments  can  do 
is  to  reach  substantial  justice.  The  decision  is  left  to  the  legally 
constituted  authorities,  and  the  assumed  benefit,  which  is  to 
guide  the  authorities  in  their  decision,  is  not  always  necessarily 
the  exact  actual  benefit,  a  fair  approximation  to  the  real  benefit 
being  now  considered  adequate  for  practical  purposes.  This 
result,  however,  has  been  reached  only  after  considerable  expe- 
rience. 

In  England,  on  the  other  hand,  where  the  principle  has  only 
recently  been  introduced,  far  more  solicitude  is  shown,  because 
the  opposition  of  the  vested  interests  is  naturally  stronger. 
The  conmiittee  recommended  certain  rules,  most  of  which  have 
been  incorporated  into  the  Tower  Bridge  Act  of  1895,  which  are 
intended  to  limit  the  charge  to  the  amount  of  actual  benefit,  and 
to  protect  the  owner  against  any  possible  abuse  of  the  system. 

*  "No  suflBcient  power  has  ever  yet  been  given  to  the  local  authorities  to 
become  possessed  of  the  improved  properties  without  buying  out  all  the 
trade  interests — a  course  which  is  inevitably  attended  with  wasteful  and 
extravagant  expenditure."    Report,  no.  10  (of  recommendations). 

^This  principle  was  adopted  by  constitutional  amendment  in  Ohio 
in  1912. 
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He  must  be  notified  not  only  of  the  proposed  charge  before  the 
commencement  of  the  projected  improvement,  but  also  of  the 
alleged  increase  in  the  value  of  his  property  within  some  reason- 
able period  after  the  completion  of  the  work.^  Furthermore,  if 
the  owner  objects,  the  matter  is  to  be  decided  by  an  arbitrator 
or  a  jury,  the  costs  being  borne  in  general  by  the  local  authority. 
Finally,  if  the  owner  still  thinks  that  the  charge  exceeds  the 
enhancement  of  value  to  his  property,  he  may  demand  that  the 
local  authority  purchase  the  property  at  its  market  value.^ 

These  provisions  are  interesting,  the  last  being  almost  identi- 
cal with  the  provisions  of  the  recent  New  Zealand  law  explained 
in  another  chapter.  In  New  Zealand,  it  is  applied  to  progressive 
taxation;  in  England,  it  is  reconmiended  for  the  betterment 
charge.  In  each  case  it  is  simply  a  protection  of  the  individual 
against  arbitrary  administrative  action.  The  other  provision 
as  to  costs  seems  to  be  a  little  unfair  to  the  government,  as  it 
puts  a  premium  on  litigation  and  is  calculated  to  interfere  with 
the  prompt  completion  of  the  work.  All  these  points  are,  how- 
ever, matters  of  detail  which  can  easily  be  adjusted. 

The  Tower  Bridge  Act  of  1895  was  the  first  of  the  new  Eng- 
lish laws  to  incorporate  the  betterment  principle.  A  few  years 
later  the  same  principle  was  recognized  in  the  London  County 
Council  Improvements  Act  of  1897,^  followed  by  a  similar  act 
in  1899.^  In  fact  between  1895  and  1902  there  were  no  less 
than  nine*London  County  Council  Improvements  acts  which 
provided  for  betterment  charges.  But  from  then  to  the  end 
of  the  decade  the  pace  seems  to  have  slackened  and  we  find 
no  more  improvement  acts  at  all.  In  1909-1910,  for  instance, 
the  receipts  from  betterment  charges  in  the  budget  of  the 
London  County  Council  amounted  only  to  the  paltry  sum  of 
£395  out  of  a  total  revenue  of  £11,988,699.^  The  system 
seems,  however,  to  be  making  its  way  slowly  throughout  the 

*  "The  period  should  not  be  so  short  that  the  effect  of  the  improvement 
could  not  be  adequately  tested,  and  it  should  not  be  so  long  as  to  make  the 
pro|>crty  intended  to  be  charged  suffer  in  its  market  value  by  the  suspension 
of  the  decision  as  to  the  charge."  Reporty  no.  3.  In  the  Act  of  1895  the 
limits  are  twelve  months  and  three  years.  58  and  59  Vict.,  ch.  cxxx.,  sec. 
36  (4). 

*  Report^  no.  7.  The  clause  as  adopt'Cd  in  the  Act  of  1895,  sec.  36  (9),  pro- 
vides that  the  option  of  selling  must  be  exercised  before  the  arbitration. 

*  60  and  61  Vict.  ch.  ccxlii.,  sec.  42. 

*  62  and  63  Vict.  ch.  colxvi. 

^  London  Statistics,  U)10-WtU  vol.  21,  p.  413. 
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country,  for  the  Housing  and  Town  Planning  Act  of  1909  which 
is  of  general  application,  contains  the  following  clause: 

^  Where  by  the  making  of  any  town  planning  scheme  any  property 
is  increased  in  value,  the  responsible  authorities,  if  they  make  a  claim 
for  the  purpose  within  the  time  (if  any)  limited  by  the  scheme  .  .  . 
shall  be  entitled  to  recover  from  any  i>erson  whose  proi>erty  is  so  in- 
creased in  value  one-half  of  the  amount  of  that  increase."  ^ 

Allowance,  moreover,  is  made  for  this  in  the  new  land  value 
taxes  referred  to  below,^  by  the  following  provision:  "When  any 
capital  sum  or  any  instalment  of  a  capital  sum  has  been  paid 
to  any  rating  authority  in  respect  to  the  increased  or  enhanced 
value  of  any  land  due  to  any  improvements  made  or  other  action 
taken  by  the  authority,  the  amount  of  that  capital  sum  shall 
be  deducted  "  in  estimating  the  increment  value  duty  or  site 
value  duty  or  reversion  duty.^ 

The  benefit  principle,  even  though  it  is  not  applicable  to 
taxation  proper,  has  thus  its  imdoubted  place  in  the  sphere  of 
local  revenue.  That  it  is  liable  to  abuse  may  be  conceded;  ^  but 
so  is  the  principle  of  ability  to  pay.  Taxes,  like  special  assess- 
ments, have  not  always  been  levied  with  perfect  fairness;  but 
the  departure  from  fairness  must  in  these  two  cases  be  measured 
by  entirely  different  standards.  The  system  of  special  assess- 
ments, as  has  already  been  pointed  out,^  embodies  a  part  at 
least  of  the  truth  in  the  unlearned  increment  doctrine.  Dr. 
Rosewater  puts  the  point  admirably  as  follows:®  — 

"  Special  assessment  undoubtedly  transforms  a  certain  part  of  the 
enhancement  of  land  values  from  an  unearned  increment  into  an  earned 
increment.  It  does  this  at  the  very  time  that  the  benefit  arises,  thus 
avoiding  every  taint  of  confiscation  of  vested  interests.  Through  it 
may  be  secured  the  chief  advantages  of  the  appropriation  of  the  future 
unearned  increment,  without  destroying  the  healthful  stimulus  arising 
from  the  private  ownership  of  landed  property.    The  total  increase 

^  Ed.  VII.,  ch.  xliv.,  sec.  58,  subsec.  (3). 

*  Cf.  infra,  chap.  xvii. 

»  The  Finance  (1909-1910)  Act,  1910, 10  Ed.  VII.,  ch.  viii.,  sec.  36. 

*  For  a  history  of  these  abuses,  see  Rosewater,  Special  Assessments,  chap, 
iii.;  also  ibid.,  pp.  142-144. 

'  George  A.  Black,  The  History  of  the  Municipal  Ownership  of  La',id  on 
Manhattan  Island,  p.  78.  Columbia  li^nivorsity  Studies  in  History,  Eco- 
nomics and  Public  Law,  vol.  i.,  no.  3. 

*  Rosewater,  Special  Assessments,  p.  140.  Cf.  the  articles  on  "The  Bet- 
terment Tax,"  by  the  Duke  of  Argyll  and  by  John  Rae,  in  Contemporary 
Review,  vols.  Kni.  and  Iviii. 
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is  seldom  appropriated,  but  only  so  much  as  is  required  to  defray  that 
share  of  the  cost  of  the  particular  improvement  which  may  represent 
the  special  benefit  conferred.  We  have  here  no  uncharitable  begrudg- 
ing of  all  rise  in  value  due  to  conditions  other  than  those  created  by 
the  party  who  reaps  the  advantage.  All  that  is  demanded  is  that  when 
a  person  seciu'es  an  enrichment  to  his  estate,  and  the  expense,  if  not 
borne  by  him,  must  be  borne  by  some  one, — in  this  instance,  the  tax- 
pa3dng  public — ^he  shall  make  compensation  therefor.  This  is  the  true 
equitable  principle.  The  contributor  pays  not  alone  because  he  ob- 
tains a  benefit,  but  because  that  benefit  is  joined  to  an  expense  the 
burden  of  which  finds  a  fitter  resting  place  upon  his  shoulders,  than 
upon  the  shoulders  of  others  not  specially  benefited." 

In  the  United  States  the  betterment  principle  has  long  been 
firmly  rooted  in  the  revenue  system;  and  although  there  may  be 
particular  cases  in  which  it  has  not  worked  well,  the  evidence 
of  experience  and  the  popular  verdict  as  to  the  methods  em- 
ployed are  overwhelmingly  in  its  favor.  On  the  continent  of 
Europe  the  system  is  now  fast  spreading  because  of  the  growing 
importance  of  municipal  finance  and  of  the  more  careful  analy- 
sis of  its  underlying  principles.  England,  which  has  taken  the 
lead  in  the  reform  of  the  national  fiscal  system,  cannot  afford 
much  longer  to  lag  behind  in  the  movement  for  the  just  distribu- 
tion of  local  burdens.  Without  the  application  of  the  betterment 
principle,  such  justice  can  scarcely  be  secured. 


CHAPTER  XVI 

RECENT  REFORMS  IN  TAXATION.  I.  THE  REFORMS 

OF  1893-1895 

Industrial  democracy  is  responsible  for  many  changes,  but 
few  are  more  significant  than  those  effected  in  the  fiscal  methods 
of  recent  times.  In  framing  these  newer  systems  modem  nations 
have  been  confronted  by  two  fundamental  problems.  The  first 
is  that  of  bringing  about  greater  justice  in  distributing  the 
weight  of  taxation  among  different  classes  of  the  community; 
the  second  is  that  of  correctly  apportioning  the  burdens  among 
the  various  spheres  of  government. 

The  second  problem,  although  of  less  importance  in  national 
than  in  federal  states,  has  everywhere  attracted  an  increasing 
amount  of  attention,  owing  to  the  demands  made  by  industrial 
life  upon  political  organizations,  and  to  the  growing  complexity 
in  the  relations  between  co-ordinate  and  subordinate  govern- 
ments. In  former  times,  when  local  expenditures  were  insignif- 
icant, and  when  the  geographical  aspect  of  industrial  relations 
was  simple  in  the  extreme,  the  question  of  the  due  apportion- 
ment of  public  revenues  among  independent  or  overlapping 
jurisdictions  scarcely  existed. 

Important  though  this  be,  the  growth  of  industrial  democracy 
has  brought  into  still  more  prominent  relief  the  difficulties  of 
the  first  problem.  Revenue  methods,  as  they  came  down  to  us 
from  bygone  centuries,  were  defective  in  one  of  two  ways. 
In  some  cases  they  were  simply  survivals  of  a  system  originally 
just,  but  which  was  calculated  for  more  or  less  primitive  eco- 
nomic conditions,  or  at  all  events  for  an  economic  life  which, 
whether  primitive  or  not,  was  fundamentally  different  from 
that  of  modem  industrial  society.  Since  political  conditions, 
and  therefore  fiscal  measures,  depend  in  last  resort  largely  on 
social  and  economic  relations,  it  was  but  natural  that  the  revenue 
system  should  become  antiquated,  and  that  what  was  conceived 
in  justice  should  ripen  into  practical  injustice.  In  many  places 
to-day  the  fiscal  demands  of  the  new  social  democracy  are  legiti- 
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mate  protests  against  the  continuance  of  mediaeval  survivals 
in  modem  life. 

In  other  cases,  revenue  systems  were  painfully  lacking  in 
another  way.  It  is  unfortunately  true  that  the  dominant  social 
class  has  often  succeeded  in  strengthening  its  hold  by  thoroughly 
selfish  fiscal  expedients.  In  such  cases  there  was  no  pretence  of 
equity  even  in  the  original  imposition  of  the  system.  It  did  not 
need  to  grow  bad,  because  it  was  bad  from  the  very  start;  it 
was  based  not  on  justice,  but  on  might.  With  the  growth  of 
industrial  democracy,  however,  the  maintenance  of  the  old-time 
abuses  became  increasingly  difficult;  one  by  one  they  were 
recognized  as  such,  to  be  lopped  off  at  the  first  opportunity. 
In  order  to  establish  the  long-delayed  equities,  it  was  necessary 
not  only  to  pull  down  but  to  build  up.  Some,  at  least,  of  the 
recent  changes  which  in  themselves  seem  extremely  radical,  will 
therefore  appear  less  extreme  when  regarded  as  parts  of  a  larger 
whole — as  a  sort  of  compensation  for  what  there  is  still  left  of 
injustice  in  existing  systems. 

Thus  it  is  that  tax  reform  is  everywhere  in  the  air.  Demanded 
in  some  countries  because  of  the  divergence  between  economic 
conditions  and  fiscal  methods,  it  is  urged  in  others  as  a  concession 
to  those  who  have  hitherto  had  less  than  justice.  In  both  cases 
it  is  a  product  of  modern  industry  and  of  modem  democracy. 

In  this  chapter  it  is  proposed  to  call  attention  to  the  great 
changes  introduced  toward  the  close  of  the  nineteenth  century 
in  such  widely  different  countries  as  England  and  Holland,  New 
Zealand  and  Prussia — changes,  all  of  them  effected  within  a 
period  of  scarcely  more  than  twelve  months,  and  springing  from 
the  same  general  desire  to  realize  the  principles  of  justice  in  the 
relation  of  the  citizen  to  the  public  purse. 

I.  England 

As  in  so  many  other  domains  of  political  science,  England 
has  here  again  taken  the  lead.  The  English  are  not  much  given 
to  abstract  reasoning  in  politics;  but  in  the  practical  working 
out  of  political  ideals,  England  has  usually  led  the  way.  In 
finance  she  has  taken  a  similar  lead.  She  was  the  first  important 
nation  to  restrict  the  scope  of  taxes  on  consumption  and  to 
introduce  the  income  tax;  and  during  the  nineties,  while  scien- 
tists the  world  over  were  debating  the  problem  of  lessening 
the  burdens  on  the  lower  and  middle  classes,  she  boldly  took 
steps  which  in  many  other  countries  would,  to  say  the  least. 


RECENT  REFORMS  IN  TAXATION  453 

have  been  deemed  premature.  The  three  great  reforms  accom- 
plished in  England  in  1894  were  the  extension  of  the  inheritance 
tax,  the  introduction  of  the  progressive  principle,  and  the  increase 
of  the  minimum  of  subsistence.    Let  us  discuss  these  in  turn. 

The  principle  of  the  inheritance  tax  was  not  new  in  England; 
but  its  application  had  hitherto  been  very  imsatisfactory.  What 
are  generally  called  the  death  duties  were  until  the  recent  change 
composed  of  the  following  elements:  (1)  probate  duty,  a  tax 
of  about  three  per  cent  on  personal  property  passing  by  will  or 
intestacy;  (2)  account  duty,  a  similar  tax  on  gifts  of  personalty; 
(3)  legacy  duty,  practically  a  tax  on  collateral  successions  to 
personalty,  graded  according  to  relationship;  (4)  succession 
duty,  as  altered  in  1888,  a  tax  on  realty,  settled  personalty  and 
leaseholds,  with  higher  rates  for  collaterals  than  for  lineals;  (5) 
estate  duty,  an  additional  tax,  since  1889,  of  one  per  cent  on  all 
estates,  real  and  personal,  over  £10,000.  These  five  taxes  really 
consisted  of  two  classes:  the  one,  represented  by  the  probate 
duty,  being  a  tax  on  the  total  amount  of  the  property,  irrespec- 
tive of  the  manner  in  which  it  was  divided,  or  of  the  persons  to 
whom  it  went;  the  other,  represented  by  the  legacy  and  succes- 
sion duties,  being  a  tax  not  on  the  body  of  the  estate,  but  on  the 
separate  shares  received  by  collaterals  and  outsiders.  These  five 
taxes  constituted  a  complex  whole,  bristling  \vith  anomalies 
and  inequalities,  of  which  the  most  important  was  the  distinc- 
tion made  between  realty  and  personalty,  the  latter  not  only 
being  taxed  more  heavily,  but  being  subject  to  more  complicated 
and  burdensome  rules.  The  act  of  1894  ^  endeavored  to  remove 
these  inequalities  by  imposing,  in  lieu  of  most  of  the  previously 
existing  taxes,  a  new  estate  duty. 

This  estate  duty  is  a  tax  on  the  capital  value  of  all  property, 
real  or  personal,  which  passes  on  the  death  of  any  person.  The 
taxes  aboHshed  are  the  probate  duty,  the  account  duty,  the 
estate  duty  of  1889,  the  succession  duty  on  lineals  and  the  addi- 
tional succession  duty  of  1888,  all  of  which  merged  into  the  new 
estate  duty.  The  only  old  duties  which  continued  were,  as  we 
shall  explain  in  a  moment,  the  legacy  duty,  and,  in  certain  cases, 
the  succession  duty. 

Under  the  former  system  personal  property  was  rated  at  its 

1  The  Finance  Act,  1894,  57  and  58  Vict.  ch.  30.  Cf.  A.  T.  Layton,  The 
Finance  Acty  1894f  in  relation  to  the  New  Estate  Duties,  with  introduction 
and  explanaiion.  See  also  Table  of  Income  Tax  imposed  by  the  Finance  Act, 
1894,  «^^  /^^  ^^^l  ^f  ^^  relating  to  Income  Tax  and  notes  of  explanation. 
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capital  value,  but  realty  was  estimated  at  a  fictitious  sum  accord- 
ing to  the  amiual  value  and  the  varying  degrees  of  interest  in  the 
property.  In  some  cases  the  tax  was  charged  only  on  the  value 
of  a  life  interest  in  the  property;  and  where  there  was  no  annual 
value,  as  in  the  case  of  lands  held  for  speculation,  there  was  no 
tax  at  all.  All  these  differences  were  removed  by  the  new  tax, 
which  is  levied  on  the  market  value  of  the  property.  In  the 
same  way  the  tax  on  realty  could  formerly  be  paid  in  instalments, 
while  that  on  personalty  was  paid  in  a  lump  sum;  but  now,  in 
order  to  equalize  the  taxes,  interest  is  charged  on  the  amoimts 
remaining  due  until  the  final  instalment  is  paid.  Again,  whereas 
formerly  the  instalments  payable  on  realty  lapsed  with  the 
death  of  the  person  primarily  liable,  they  are  now  a  charge  on  the 
estate  and  cannot  be  avoided.  Finally,  the  tax  applies  to  all 
death-bed  gifts,  which  are  defined  to  comprise  any  gift  of  realty 
or  personalty  made  within  twelve  months  of  death. 

It  is  somewhat  confusing  to  find  side  by  side  with  this  estate 
duty  a  so-called  settlement  estate  duty;  but  the  explanation 
is  simple.  It  is  a  common  practice  in  England  to  tie  up  prop- 
erty by  means  of  settlements,  so  that  the  beneficiary  is  not 
at  liberty  to  dispose  of  the  property  itself,  but  enjoys  only 
some  interest  in  it,  whether  for  life  or  for  a  term  of  years.  It 
is  readily  perceived  that,  if  each  beneficiary  were  called  upon 
to  pay  the  tax  on  the  total  value  of  the  estate,  an  injustice 
would  result,  especially  if  there  should  be  more  than  one  dev- 
olution under  the  same  settlement.  It  is  therefore  provided 
in  the  new  law  that  the  estate  duty  shall  be  payable  only  once 
on  the  value  of  the  property,  which  shall  then  be  exempt  from 
further  payment  during  the  continuance  of  the  settlement. 
In  consideration  of  this  exemption  and  in  order  to  obviate  in 
part  any  diminution  in  the  total  yield,  an  additional  tax  of 
one  per  cent,  called  the  settlement  estate  duty,  is  imposed  on 
the  principal  value  of  the  property  so  settled.  An  exception 
is  made  in  the  case  of  husbands  and  wnves;  and  it  is  further 
provided  that  the  additional  duty  shall  not  be  payable  more 
than  once  during  the  continuance  of  the  settlement. 

Another  point  worth  mention  involves  the  question  of  double 
taxation.  In  the  original  draft  it  was  proposed  to  tax  the 
property,  wherever  situated,  of  a  person  domiciled  in  Great 
Britain.  It  was  pointed  out,  however,  that  this  might  involve 
double  taxation  where  the  foreign  country  itself  imposed  an 
inheritance  tax  on  the  property  lying  within  its  borders.    The 
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bill  was,  therefore,  amended  so  as  to  permit  the  amount  of 
the  foreign  tax  to  be  deducted  from  the  sum  payable  by  the 
estate  in  England.  This  is  a  simple  solution  of  the  question. 
It  may  also  be  added  that  the  tax  does  not  apply  to  property 
left  to  the  central  or  local  governments,  to  universities,  to 
certain  pensions,  or  to  single  annuities  not  exceeding  £25. 

The  most  significant  feature  of  the  new  estate  duty  was 
the  final  acceptance  of  the  graduated  scale  or  the  system  of 
progressive  taxation.  Under  the  preceding  laws  there  was 
indeed  an  exemption  for  very  small  sums;  but  that  did  not 
mean  progressive  taxation  proper.  In  the  law  of  1894  the 
tax  began  with  a  rate  of  one  per  cent  and  increased  in  twelve 
successive  stages  until  it  reached  eight  per  cent.  Estates  under 
£100  were  not  taxed  at  all;  from  £100  to  £500  the  rate  was  one 
per  cent,  but  so  arranged  that  estates  under  £300  made  a  fixed 
payment  of  30s.,  while  estates  between  £300  and  £500  were 
charged  a  fixed  sum  of  50s.  Obviously  the  rate  was  more  than 
one  j)er  cent  on  the  lower  figures  of  each  class.  Above  £500 
the  rate  increased  until  the  maximum  rate  was  reached  at  estates 
over  one  million  pounds.^  Even  these  figures  do  not  adequately 
represent  the  real  charge;  for  it  must  be  remembered  that, 
in  addition  to  this  new  estate  duty,  there  still  exist  a  legacy 
duty  and  a  succession  duty.  The  legacy  duty  is  a  tax  at  the 
rate  of  three,  five,  six  and  ten  per  cent,  graded  according  to 
relationship  on  personal  property  going  to  collaterals.  The 
succession  duty  as  changed  by  the  same  law  ^  is  a  similar  tax 
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applicable  to  realty.  The  two  duties  together  form  a  collateral 
inheritance  tax,  which  must  be  paid  in  addition  to  the  estate 
duty,  with  the  important  exception  that  estates  not  exceeding 
£1,000  are  subject  only  to  the  latter.  The  net  result  is  that  in 
the  law  of  1894  the  rate  of  inheritance  tax  varied  from  one  to 
eighteen  per  cent  of  the  value  of  the  property. 

These  are  remarkable  figures,  considerably  exceeding  those 
to  be  found  at  that  time  in  any  other  important  countr}\^ 
When  almost  one-fifth  of  the  property  is  taken  by  the  state, 
as  is  the  case  with  large  fortunes  going  to  outsiders,  we  are  ap- 
proaching Bentham's  principle  of  escheat.  Compared  to  the  pal- 
try amounts  levied  by  inheritance  taxes  in  America  at  that  time, 
the  English  figures  are  certainly  striking.  The  introduction  of 
the  progressive  principle  was  indeed  hotly  opp)Osed,  and  the  cry 
of  socialism  was  raised,  but  all  in  vain;  for  the  Chancellor  of  the 
Exchequer  regarded  the  principle  of  progression  as  firmly  estab- 
lished by  the  weight  of  recent  economic  authority.  He  even  went 
so  far  as  to  say  that  it  was  equally  applicable  in  principle  to  the 
income  tax,  and  that  the  sole  reason  for  his  not  introducing  it 
there  was  of  an  administrative  nature.^  The  definite  acceptance 
of  the  progressive  principle  in  English  politics  marks  a  most 
important  step  in  the  history  of  public  finance.' 

Side  by  side  with  this  extension  of  the  principle  of  ability 
to  pay,  went  its  enlargement  in  another  direction.  Under 
the  inheritance  tax  the  large  amounts  have  to  pay  increased 

But  as  lineal  issue  and  ancestors  were  exempted  when  the  property  paid 
probate  duty,  so  the  exemption  now  continues,  since  the  new  estate  duty 
replaces  the  old  probate  duty.  The  succession  was  levied  at  a  higher  rate, 
and  under  different  conditions;  but  it  is  now  exactly  the  same  as  the  legacy 
duty.  They  are  maintained  as  separate  duties  simply  because  of  the  body 
of  legal  decisions  that  has  grown  around  them. 

*  In  some  of  the  Australian  colonies  the  rates  were  slightly  higher.  In 
Victoria  estat<?s  of  £100,000  paid  ten  per  cent  direct  tax;  and  in  Queensland 
the  highest  rate  for  collaterals  was  twenty  per  cent.  The  Swiss  canton  of 
Uri  went  even  higher. 

*  In  answer  to  the  question  why  the  income  tax  should  not  be  graduated, 
he  replied:  "In  principle  there  is  nothing  to  be  said  against  such  a  system; 
indeed  there  is  every  argument  in  its  favor.  The  difficulties  which  lie  in  its 
way  are  of  an  administrative  and  a  practical  nature,  which  as  yet  I  have 
not  been  able  to  find  means  to  overcome." — Budget  Speech^  April  16y  1894, 
Hansard,  p.  502. 

*  The  fear  that  the  new  tax  portended  a  breaking  up  of  the  large  landed 
estates  turned  out  to  be  groundless.  The  lawyers  soon  devised  schemes  of 
settlement  which  succeeded,  in  part,  at  least,  in  mitigating  the  rigor  of  the 
law. 
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rates;  in  the  income  tax,  where  this  was  deemed  impracti- 
cable, a  somewhat  similar  result  was  reached  by  making 
the  smaller  amounts  pay  decreased  rates.  As  a  result  of 
successive  changes,  the  tax  had  been  so  arranged  that  in- 
comes below  £150  were  entirely  exempt,  while  incomes  between 
£150  and  £400  received  an  abatement  of  £120.  Under  the 
new  law  the  desire  to  ease  the  burdens  on  the  lower  classes 
resulted  not  only  in  an  increase  of  the  total  exemption,  but 
in  an  addition  to  the  abatements  and  in  an  enlargement  of 
the  classes  to  which  abatement  is  accorded.  The  limit  of 
total  exemption  was  now  fixed  at  £160;  incomes  between  £160 
and  £400  received  an  abatement  of  £160;  while  incomes  be- 
tween £400  and  £500  were  permitted  to  deduct  £100.  To 
use  technical  language,  while  the  progressive  principle  was 
introduced  in  the  inheritance  tax,  the  degressive  principle  was 
extended  in  the  income  tax.  Both  are  manifestations  of  the 
idea  of  graduation,  according  to  the  doctrine  of  faculty  in  taxa- 
tion.^ 

One  other  change  deserves  mention.  The  landowners  made 
a  strenuous  opposition  to  the  equalization  of  the  "death  duties," 
maintaining  that  real  estate  already  paid  more  than  its  share 
in  the  shape  of  local  rates.  To  this  objection  two  arguments 
were  opposed.  In  the  first  place  it  was  by  no  means  proved 
that  the  weight  of  the  local  taxes  rests  on  the  landowners. 
Not  only  were  the  taxes  levied  on  the  occupier,  so  that  the 
incidence  was  only  partly,  if  at  all,  on  the  owner;  but  the  land- 
owner was  largely  exempt  from  what  are  known  in  America 
as  special  assessments.  Secondly,  it  was  contended  that  there 
would  be  a  better  prospect  of  securing  an  equitable  system  of 
taxation  if  each  tax  were  made  just  in  itself,  without  regard 
to  the  others.  Yet  attention  was  so  far  paid  to  the  cry  raised 
by  the  landowners  as  to  lead  the  government  to  diminish  the 
burden  of  the  income  tax  resting  on  them.  It  had  long  been  a 
complaint  that  real  estate  was  assessed  in  schedule  A  at  its 
gross  income,  not  at  its  net  income,  thus  not  permitting  de- 
ductions for  repairs.    Under  the  new  act  the  assessment  may 

*  A  few  years  later,  namely  in  1898,  this  principle  was  still  further  ex- 
tended. The  abatements  on  incomes  below  £400  remained  the  same,  but  on 
incomes  from  £400-500  the  abatement  was  increased  from  £100  to  £1.70; 
and  two  new  grades  were  introduced,  incomes  between  £500-600  enjoying 
an  abatement  of  £120,  and  incomes  between  £600  and  £700  receiving  an 
abatement  of  £100. 
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be  reduced  by  one-eighth  in  the  case  of  farms,  and  by  one-sixth 
in  the  case  of  other  buildings.  This  is  at  once  a  substantial 
concession  to  the  landowners,  and.  a  decided  improvement  in 
the  theory  of  the  tax  itself.  But  the  change  in  schedule  A  and 
the  great  extension  of  the  exemption  and  abatements  promised 
so  materially  to  diminish  the  yield  that  it  was  deemed  necessary' 
to  increase  the  rate  from  sevenpence  in  the  pound,  or  less  than 
three  per  cent,  at  which  it  had  stood  some  time,  to  eightpence, 
or  three  and  one-third  per  cent. 

Finally,  attention  must  be  called  to  the  provisions  affecting 
the  relation  between  local  and  national  revenues.  For  some 
time  there  has  been  growing  dissatisfaction  with  the  burden 
of  local  taxation.  Beginning  in  the  thirties  an  attempt  was 
made  to  remove  this  in  part  by  the  device  of  grants-in-aid, 
or  subsidies  from  the  general  government  to  the  local  bodies, 
which  were  increased  from  time  to  time.^  In  1888,  Mr.  Go- 
schen  altered  the  arrangement  by  allotting  to  the  local  bodies 
certain  definite  revenues  hitherto  accruing  to  the  imperial  gov- 
ernment. These  consisted  of  the  greater  part  of  the  excise 
licenses,  henceforth  known  as  local  taxation  licenses,  and  in 
addition  one-half  of  the  probate  duty  as  then  levied.  The 
law  of  1894  virtually  maintained  this  arrangement  by  appro- 
priating out  of  the  new  estate  duty  to  the  reduction  of  local 
taxation  a  sum  of  one  and  one-half  per  cent  on  the  net  value 
of  the  property  which,  but  for  the  substitution  of  estate  duty, 
would  have  been  chargeable  with  probate  duty.  Sir  William 
Harcourt  made  no  attempt,  however,  to  reconsider  the  whole 
question  of  tlie  relation  between  general  and  local  taxes,  but 
expressly  left  it  open  for  future  discussion.  Further  consider- 
ation of  this  point — perhaps  the  only  important  point  in  which 
the  English  system  is  still  defective — cannot  much  longer  be 
delayed. 

It  may  be  interesting  to  note  the  financial  results  of  these 
measures.  While  the  income  tax  at  the  old  figures  was  es- 
timated to  produce  slightly  over  fifteen  millions  sterling,  the 
increase  of  rate  was  almost  counterbalanced  by  the  changes 
above  alluded  to.  Thus  while  in  1894  the  yield  with  a  7d.  rate 
was  £15,337,000,  in  1895  with  an  8rf.  rate  the  yield  was  only 
£15,856,000.  On  the  other  hand,  whereas  the  "death  duties" 
had   been  yielding  about  £10,000,000,  the  new  system  con- 

'  For  a  detailed  history  of  thi^e  sec  Grice,  Nationdd  atid.  Local  Finance, 
London,  1911.    Cf.  also  Sidney  Webb,  Grants  in  Aid,  1911. 
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siderably  increased  the  yield,  so  that  in  1895-96  the  revenue 
amounted  to  over  fourteen  millions  sterling.  As,  however,  about 
two  and  a  half  millions  went  to  the  reduction  of  local  taxation, 
the  net  increase  to  the  imperial  treasury  was  not  very  great. 
The  new  measures  were,  therefore,  intended  not  so  much  to  pro- 
duce more  revenue  as  to  introduce  more  justice  and  to  equalize 
the  burdens  on  the  various  classes  of  taxpayers. 

The  new  budget  thus  marked  a  turning-point  in  English 
finance,  and  proved  itself  very  popular.^  To  have  swept  away 
the  anomalies  of  a  great  system  of  taxation,  to  have  definitely 
introduced  the  principle  of  progression,  to  have  removed  in- 
equalities in  the  income  tax,  and  to  have  greatly  increased  the 
minimum  of  exemption, — ^these  are  achievements  on  which  any 
finance  minister  might  pride  himself.  The  name  of  Sir  William 
Harcourt,  it  may  safely  be  affirmed,  will  not  be  forgotten  in 
the  annals  of  British  finance. 

II.  New  Zealand 

While  England  was  battling  with  these  problems,  a  similar 
movement  was  going  on  at  the  antipodes.^  In  New  Zealand, 
as  in  all  early  communities,  the  original  source  of  revenue  was 
the  general  property  tax.  But  this,  having  obviously  become 
unsuitable  to  modern  conditions,  was  modified  in  several  direc- 
tions. The  three  imp)ortant  changes  in  the  early  nineties  were 
the  enactment  of  the  income  tax,  the  adoption  of  the  system  of 
graduation,  and  the  exemption  of  improvements  from  the  land 
tax. 

The  first  step  in  the  movement  was  the  passage  of  "The  Land 
and  Income  Assessment "  act  of  1891.^  A  tax  on  land  values  had 
been  imposed  as  far  back  as  1878.  The  rate  was  one  halfpenny 
in  the  pound  on  the  capital  value  of  all  real  estate,  less  the  as- 
sessed value  of  the  improvements.  This  law,  however,  proved 
to  be  very  unpopular,  as  a  hardship  upon  the  farmers.  Accord- 
ingly in  the  following  year,  1879,  the  land  tax  was  abolished  and 
was  replaced  by  a  general  property  tax  of  one  penny  in  the  pound 

*  The  issues  in  the  electoral  campaign  of  1895  did  not  turn  on  the  budget. 
Both  parties  were  committed  to  the  income  tax,  to  the  *'death  duties,'* 
to  the  principle  of  graduation,  and  to  the  reform  of  local  taxation. 

'  The  present  chapter  deals  only  with  New  Zealand.  For  the  movement 
in  Australia  proper,  see  the  following  chapter. 

*  An  act  to  regulate  the  assessment  of  land  and  income  for  the  purposes 
of  taxation.   Sept.  8, 1891. 
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on  all  property,  real  and  personal,  over  £500.  Although  this 
tax  worked  fairly  well  at  first,  it  soon  followed  the  usual  history 
of  the  general  property  tax;  and  as  personal  property  slipped 
out  of  the  assessment  lists,  the  burden  came  to  be  felt  severely 
by  the  farmers.  Accordmgly,  after  a  long  agitation,  the  general 
property  tax  was  in  turn  abolished.  Although  the  new  law  of 
1891  imposed  a  tax  on  land,  the  government  was  careful  not 
to  repeat  the  mistake  of  1879,  and  therefore  coupled  with  the 
land  tax  a  tax  on  incomes  from  all  other  sources  than  land.  The 
income  tax  and  the  land  tax  were  really  distinct  measures, 
although  they  were  generally  coupled  together,  and  were  dealt 
with  in  various  sections  of  the  same  act;  but,  although  dis- 
tinct, they  were  complementary.  In  framing  a  scheme  of  in- 
come taxation,  three  possible  methods  may  be  followed.  We 
may  attempt  to  reach  the  income  as  a  whole,  from  all  sources, 
and  have  a  general  income  tax;  or  we  may  separate  the  sources 
of  income  and  levy  a  distinct  tax  on  each,  as  on  land  incomes, 
on  business  incomes,  on  professional  incomes,  and  so  forth; 
or,  thirdly,  since  the  yield  of  land  everywhere  forms  so  important 
a  share  of  national  income,  we  may  split  the  tax  into  only  two 
parts,  one  of  which  endeavors  to  hit  the  income  from  land, 
while  the  second  is  intended  to  reach  all  the  other  forms  of  in- 
come. Since  the  selling  value  of  real  estate,  in  modern  com- 
munities where  land  is  continually  bought  and  sold,  is  approxi- 
mately the  capitalized  value  of  the  income,  it  makes  little 
difference  whether  we  assess  the  land  on  its  income  value  or  on 
its  property  value.  New  Zealand,  following  the  example  of 
some  of  the  Swiss  conunonwealths,  adopted  this  third  method; 
that  is.  New  Zealand  endeavored  substantially  to  reach  the 
entire  income  by  levying  a  land  tax  on  the  capitalized  income 
from  land,  and  by  assessing  the  income  from  all  other  sources 
through  the  so-called  income  tax.^ 

The  income  tax  is  levied  on  corporations  (or  "companies") 
and  individuals.  The  former  are  taxed  on  their  net  income,  but 
the  security  holders  are  then  exempt.    In  most  cases  profits 

^  The  colony  of  Victoria  shortly  thereafter  followed  the  other  principle  in 
levying  a  general  income  tax.  By  "the  Act  to  impose  a  Tax  on  Incomes," 
Jan.  29, 1895,  incomes  below  £200  were  free;  on  incomes  from  personal  exer- 
tion, the  rate  was  fourpence  per  pound  up  to  £1,200,  sixpence  per  pound  up 
to  £2,200,  and  eightpence  per  pound  on  larger  amounts;  on  incomes  from  the 
produce  of  property  within  Victoria  the  rates  were  exactly  double.  These 
rates  were  subsequently  changed  in  1903-5,  although  the  principle  was 
retained. 
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from  mortgages  are  not  included  in  income,  because  mortgages 
are  treated  as  interests  in  land  and  are  accordingly  subject  to 
the  land  tax.^ 

Individuals  are  assessed  on  their  income  derived  either  from 
business,  or  from  employments  or  emoluments.  This  last  cate- 
gory is  very  broad,  including  profits  from  "the  exercise  of  any 
profession,  employment,  or  vocation  of  any  kind,  or  from  any 
salary,  wages,  allowances,  pension,  stipend,  or  charge  or  annuity 
of  any  kind  not  charged  on  land."  In  order  to  prevent  double 
taxation,  however,  it  is  provided  that  when  any  business  or 
other  income  is  derived  from  land,  a  sum  equal  to  five  per  cent 
on  the  value  of  the  land  assessment  may  be  deducted  from  the 
taxable  income.  Not  only  private  corporations,  but  all  local 
authorities  and  individual  employers,  are  required  to  furnish 
full  lists  and  salaries  of  persons  employed  by  them.  The  income 
tax  is  payable  only  on  the  excess  over  £300,  and  certain  minor 
deductions  are  allowed.  The  rate  is  fixed  by  periodical  acts, 
according  to  the  needs  of  the  colony;  in  1893  ^  it  was  fixed  at  a 
shilling  in  the  pound,  or  five  per  cent.  In  the  case  of  private 
individuals,  incomes  from  £300  to  £1,000  are  charged  two  and 
one-half  per  cent,  while  the  full  rate  is  assessed  only  on  the 
excess  above  £1,000;  in  the  case  of  corporations  the  rate  is  uni- 
formly five  per  cent.  The  £300  exemption  is  accorded  only  to 
persons  domiciled  or  permanently  resident  in  the  colony. 

The  second  half  of  the  general  scheme  of  taxation  is  the  land 
tax.  An  important  and  valuable  feature  of  the  law  is  the  treat- 
ment of  mortgages,  which  are  regarded  for  the  purposes  of  taxa- 
tion as  real  estate.  The  landowner  is  taxed  on  the  value  of  the 
land,  less  the  amount  of  the  mortgage  which  is  required  to  be 
registered;  and  the  mortgagee  is  taxed  on  the  value  of  the  mort- 
gage. Land  under  £500  in  value  is  exempt,  and  accordingly  the 
exemption  is  accorded  to  mortgages  of  the  same  amount.  The 
mortgage,  however,  is  assessed  to  the  mortgagee  at  its  actual 
value — ^a  provision  of  importance  when  the  value  of  the  security 
does  not  equal  the  mortgage  debt.  The  result  is  that  the  govern- 
ment gets  its  tax  on  the  whole  value  of  the  land,  that  there  is  no 
double  taxation  on  the  mortgagor,  and  that  the  mortgagee  or 

^  But  under  a  later  amendment,  banking,  loan,  building  and  investment 
companies  must  include  in  their  return  of  income  the  income  from  mort- 
gages, and  are  liable  for  income  tax,  not  for  land  tax.  Cf.  the  Land  imd  In- 
come Assessment  Act  Amendment  Act,  Oct.  2,  1893. 

*  An  Act  to  impose  a  Land  Tax  and  an  Income  Tax,  Oct.  6,  1893. 
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owner  of  personal  property  loaned  on  the  land  must  bear  his 
due  share  of  taxation.  The  law  does  not  attempt  to  consider 
the  ultimate  incidence  of  the  tax.  The  provisions  apply,  as 
pointed  out  above,  to  corporations  as  well  as  to  individuals,  with 
the  exception  of  banking  and  loan  associations. 

An  interesting  section  is  that  dealing  with  the  tax  on  improve- 
ments, which  are  defined  to  include  "housed  and  buildings, 
fencing,  planting,  draining  of  land,  clearing  from  timber,  scrub, 
or  fern,  laying  down  in  grass  or  pasture,  and  any  other  improve- 
ments whatsoever,  the  benefit  of  which  is  unexhausted  at  the 
time  of  valuation."  In  the  original  law  such  improvements  were 
exempted  up  to  the  value  of  £3,000;  but  imder  the  amendment 
of  1893  the  exemption  was  extended  to  the  value  of  all  improve- 
ments, of  whatever  amount,  the  tax  now  being  levied  only  on 
the  bare  value  of  the  land.  The  significance  of  this  change  will 
be  estimated  in  a  moment. 

The  most  important  feature  of  the  new  legislation  is  the  adop- 
tion of  the  progressive  system.  The  Australasian  colonies  had 
been  growing  restless  under  the  gradual  aggregation  of  land  into 
the  hands  of  a  few^  proprietors,  and  some  of  them  have  attempted 
to  check  the  process  by  a  system  of  progressive  inheritance  taxes, 
like  that  introduced  into  England.  In  New  Zealand,  however, 
the  situation  was  especially  acute.  Two-thirds  of  one  per  cent 
of  the  landowners  held  forty  per  cent  of  the  land  values;  and 
one-eightieth  of  the  rural  landholders  owned  two-fifths  of  all 
the  land  values.  It  was,  therefore,  decided  to  impose  a  pro- 
gressive tax  on  living  landholders,  instead  of  on  the  estates  of 
deceased  property  owners.  Accordingly  in  1891,  a  graduated 
tax  was  imposed  in  addition  to  the  ordinary  land  tax.  The  latter 
was  fixed  at  one  penny  in  the  pound,  while  the  additional  gradu- 
ated tax  began  at  an  eighth  of  a  penny  and  rose  to  a  penny  and 
six-eighths.  In  1893,  however,  the  rate  of  progression  was  still 
further  increased,  in  order  to  obviate  any  diminution  of  revenue 
which  might  result  from  the  complete  exemption  of  all  im- 
provements. Accordingly,  the  additional  tax  was  made  to  vary 
from  one-eighth  of  a  penny  to  twopence  in  the  pound,  with  the 
result  that  the  largest  estates  now  paid  a  total  land  tax  of  three- 
pence in  the  pound.  ^    But  the  tax  was  even  larger  than  would 

I  Tho  scale  a»  amended  in  lv893  was  a«  follows :— 

When  the  value  in      £.'),000  and  less  than      £10,000  one-eighth  of  a  penny. 

10,000 15,000  two-eightha  of  a  penn>'. 

"       ••         ••      ••        lo.(XX) 20.000  three-oi«hths  of  a  pcnnj'. 

20.000 2rv000  four-eighths  of  a  pennv. 

25.000 30.000  fivc-ctghths  of  a  penn>\ 
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appear  from  these  figures,  because  of  the  provision  that  in  the 
case  of  the  graduated  tax  the  value  of  the  mortgage  could  not 
be  deducted  from  the  value  of  the  land.  Deduction  was  per- 
mitted only  in  the  ordinary  land  tax,. or  in  the  case  of  estates 
under  £5,000  in  value.  On  the  other  hand,  the  mortgage  itself 
was  never  liable  to  the  graduated  tax.  We  thus  have  for  the 
first  time  in  any  English-speaking  country  a  graduated  scale  in 
a  direct  property  tax.  England  and  her  colonies  led  the  way  not 
only  in  progressive  inheritance  taxes,  but  also  in  progressive 
property  taxes.    The  drift  is  unmistakable. 

It  might  be  thought  by  some  that  the  adoption  of  this  progres- 
sive land  taximplied  aprocess  of  confiscation  by  the  government. 
In  order  to  preclude  all  possibility  of  such  an  interpretation,  the 
New  Zealand  law  had  inserted  an  ingenious  clause,  which  reminds 
us  in  some  respects  of  the  airrlSoai^  in  ancient  Athens.  If  a 
man  thought  that  he  had  been  assessed  too  high  for  the  ex- 
traordinary property  tax  or  liturgy,  as  compared  with  a  neighbor 
who  had  been  passed  over,  he  could  call  upon  the  latter  to  assume 
the  tax;  and  in  case  of  the  neighbor's  refusal,  he  could  demand 
an  "exchange  of  property,"  out  of  the  proceeds  of  which  the 
tax  was  defrayed.  In  New  Zealand  the  government  takes  the 
place  of  the  third  party.  In  other  words,  if  a  taxpayer  thinks 
that  he  is  assessed  too  high,  he  can  call  upon  the  government  to 
purchase  his  land  at  his  own  original  valuation;  he  has  the 
alternative  to  pay  the  tax  at  the  official  valuation  or  to  sell  the 
land  at  his  own  valuation.  It  is  readily  seen  that  in  this  way  no 
property  can  be  confiscated.  On  the  other  hand,  the  govern- 
ment in  its  turn  may  purchase  the  land  at  the  assessed  valuation 
plus  ten  per  cent  additional,  in  case  the  owner  will  not  consent 
to  the  official  valuation.  As  a  matter  of  fact,  advantage  was 
soon  taken  of  the  provision  in  the  case  of  the  so-called  Cheviot 
estate,  of  over  84,000  acres,  which  was  returned  by  the  owners 
in  1892  at  £260,220,  but  which  was  assessed  by  the  gov- 
ernment at  £304,826.  The  government  refused  to  reduce  the 
assessment,  and  the  owners  called  on  the  government  to  pur- 

When  the  value  is  £30.000  and  less  than  £40.000  six-eighths  of  a  penny. 

40.000 50.000  Aoven-cighths  of  a  penny. 

"       *•         "      "        50,000    "       "       "  70.000  onepennj'. 

••       •*        ••     '"        70,000 00.000  one  penny  and  one-eighth. 

MM        M      *4       90,000 '  110.000  one  penny  and  two-eighths. 

MM        MM  110,000 '  130,000  one  penny  and  three-eighths. 

MM        MM  130,000    '*       "      "  150.000  one  penny  and  four-eighths. 

MM        MM  150,000    "       "      "  170.000  one  penny  and  five-eighths. 

MM        MM  170.000    •'       "       "  190,000  one  penny  and  six-eighths. 

M      M        M      M  190,000 210,000  one  penny  and  seven-eighths. 

•*       •*         "      •  210,000  or  exceeds  that  sum  two  pence. 
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chase  the  property.  This  was  done  in  1893,  and  the  govern- 
ment thereupon  proceeded  to  carve  it  up  into  small  plots  and 
gradually  to  dispose  of  it.^ 

It  remains  to  estimate  the  meaning  of  the  exemption  of  im- 
provements. The  American  newspapers  were  filled  with  ac- 
counts of  the  introduction  of  the  single  tax  in  New  Zealand, 
and  the  enthusiastic  followers  of  Henry  George  were  jubi- 
lant. But  when  the  law  and  the  official  reports  are  carefully 
scrutinized,  the  enthusiasm  seems  to  be  somewhat  misplaced. 

There  can  indeed  be  little  doubt  that  Mr.  George's  views 
exerted  some  influence  in  the  enactment  of  the  law.  It  must, 
however,  be  remembered  in  the  first  place  that  New  Zealand's 
earlier  land-value  tax  had  been  imposed  in  1878,  before  Mr. 
George's  first  pamphlet  had  even  seen  the  light;  and  in  the 
second  place  that  the  provisions  of  the  law  may  be  explained 
without  any  reference  to  those  particular  views.  In  young  and 
rapidly  growing  communities,  concessions  are  frequently  made 
which  would  be  out  of  place  amid  more  settled  industrial  condi- 
tions. Thus  the  social  effects  of  taxation  or  of  the  remission  of 
taxation  are  clearly  recognized  in  the  laws  of  some  American 
states,  which  exempt  from  assessment  for  a  limited  period  new 
industrial  enterprises,  timber  lands  and  various  kinds  of  improve- 
ments on  land.  There  is  in  such  cases  no  implication  that  the 
owners  of  these  establishments  or  forests  or  improvements  are 
free  from  fiscal  obligations  toward  the  state;  for  to  the  extent 
that  they  have  property  or  income,  they  also  are  ultimately 
liable.  But  it  is  deemed  so  desirable  to  foster  these  new  forms 
of  enterprise  that  the  community  as  a  whole  is  willing  to  bear 
the  additional  temporary  burden  in  order  to  realize  more  perma- 
nent benefits.  The  government  of  New  Zealand  stated  at  the 
time  the  bill  was  introduced  that  their  object  was  to  induce 
large  landowners  to  improve  their  lands,  and  thus  to  bring  about 
an  increased  national  production.^  Looked  at  from  this  point 
of  view,  there  is  much  to  be  said  for  the  provision,  which,  how- 
ever, does  not  mean  that  the  small  farmer  was  as  greatly  bene- 

^  Financial  Statement  in  Committee  of  Supply  by  the  Colonial  Treasurer, 
1893,  p.  19,  Wellington,  1893. 

2 "  It  will  be  admitted  that  the  repeal  of  the  tax  on  improvements  should 
have  the  effect  of  encouraging  the  owners  of  large  properties  to  expend 
money  in  improving  their  land,  and  thereby  add  to  its  productiveness.  This 
would  be  a  direct  advantage  to  the  colony  as  a  whole,  both  by  caumng  an 
expenditure  on  labor,  and  by  adding  to  the  products." — Financial  State' 
ment  in  Committee  of  Supply,  1893,  p.  18. 
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fited  as  some  might  imagine.  The  official  assessments  show  that, 
whereas  in  the  country  districts  or  counties  the  unimproved 
value  of  the  lands  exceeded  the  value  of  the  improvements,  the 
reverse  was  true  in  the  towns  or  boroughs.  The  figures  for  1893 
are  as  follows:  ^ — 

Value  of  Unimproved 

Actual  Value  Impbovements  Value 

Counties  ....       £85,818,167  £27,922,735  £57,880,233 

Boroughs.     .      .      .         36,406,862  18,442,562  17,907,662 


Totals   .     .     £122,225,029  £46,365,297  £75,787,895 

That  is  to  say,  in  the  boroughs  the  improvements  were  worth 
actually  more  than  the  bare  land,  while  in  the  country  districts 
the  land  was  worth  more  than  twice  as  much  as  the  improve- 
ments. 

The  claim  of  the  single  taxera  that  the  farmer  will  benefit 
at  the  expense  of  the  city  lot-owner  is  therefore  questionable  in 
New  Zealand  as  indeed  it  is  in  other  parts  of  the  world.^  The 
figures  show  that  the  object  of  the  law  was  not  so  much  to 
discourage  the  urban  landowner  as  to  reach  the  large  rural 
proprietors.  As  between  the  small  farmer  and  the  city  land- 
owner, the  law  was  distinctly  unfavorable  to  the  former,  for 
the  exemption  of  improvements  removed  over  one-half  of  the 
townsman's  tax,  but  less  than  one-third  of  the  farmer's  tax; 
that  is,  it  relatively  increased  the  tax  of  the  farmer.  Were 
the  land  to  be  owned  by  small  farmers,  the  system  would 
have  been  unpopular;  but  it  is  precisely  because  the  land  is  not 
owned  by  small  farmers  that  the  law  was  enacted.  The  exemp- 
tion of  improvements  was  a  corollary  of  the  graduated  tax  on 
land.  When  any  part  of  the  improvements  was  exempt,  the 
tax  was  graduated;  and  when  the  exemption  was  made  complete, 
the  scale  of  graduation  was  increased. 

The  claim  that  the  new  law  meant  the  introduction  of  the 
single  tax  is  still  further  weakened  by  the  fact  that  it  went  hand 
in  hand  with  the  extension  of  the  income  tax  on  other  sources 
than  on  land.  Finally,  the  contention  that  there  now  was  any 
single  tax  at  all  in  New  Zealand  is  rendered  absurd  by  the  fact 
that  in  1894  the  revenues  from  the  land  amounted  to  £285,000 
out  of  a  total  revenue  of  over  four  and  a  quarter  millions,  the 
larger  part  of  which  was  derived  from  indirect  taxes.    In  other 

1  New  Zealand  Official  Year  Book,  1893,  by  E.  J.  von  Dadelszen,  p.  429. 
*  Supra,  pp.  86-91. 
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words,  the  "single"  tax  yielded  about  six  and  a  half  per  cent  of 
the  colonial  revenues,  and  of  course,  when  we  take  into  account 
the  local  revenues,  composed  chiefly  of  the  general  property 
tax,  a  much  smaller  proportion  of  the  total  income.  The  reader 
is  thus  in  a  position  to  judge  how  much  foundation  there  is  for 
the  statement  that  the  prosperity  of  New  Zealand  was  to  l)e 
ascribed  to  the  "single''  tax.  The  real  intent  of  the  new  legisla- 
tion was  to  make  the  large  property  owners  pay  more  than  they 
had  hitherto  been  paying,  and  to  subject  to  taxation  other  classes 
that  had  hitherto  been  exempt.^  It  was  thus  an  attempt  to 
realize  the  principle  of  faculty  in  taxation. 

III.  Holland 

In  the  review  of  the  tax  reforms  in  England  and  New  Zealand 
we  have  seen  that  the  changes  were  largely  the  outgrowth  of 
popular  agitation;  in  the  states  now  to  be  discussed  the  reforms 
were  more  directly  the  result  of  scientific  discussion.  This  is 
especially  true  of  the  Netherlands,  where  the  tax  laws  in  question 
were  due  to  N.  G.  Pierson,  the  author  of  the  ablest  Dutch  treatise 
on  economics  and  finance.  Mr.  Pierson  was  at  one  time  a 
university  professor,  and  was  for  many  years  the  president  of 
the  Bank  of  the  Netherlands.  For  several  decades  he  had  been 
devoting  himself  to  the  consideration  of  fiscal  problems,  and  when 
in  1891  he  was  made  Minister  of  Finance,  he  immediately  set 
about  the  task  of  bringing  the  tax  system  more  into  accord  with 
the  demands  of  modem  theory.  In  his  budget  for  1892  he 
sounded  the  keynote  of  the  new  program — a  more  equitable 
distri})ution  of  the  burden  of  taxation — claiming  that  the  poorer 
classes  were  taxed  too  much,  and  the  wealthy  too  little.  The 
problem  was  how  to  restore  an  equilibrium. 

The  Dutch  revenue  system  was  composed  in  large  part  of 
indirect  taxes.  Import  duties,  it  is  true,  were  very  light,  but 
the  internal  revenue  or  excise  taxes  were  still  burdensome.  The 
direct  taxes  comprised,  as  in  France  and  some  other  countries, 
a  land  tax,  a  business  tax,  and  a  ''personal  tax"  calculated  ac- 
cording to  house  rent.  The  business  tax  had  grown  to  be  very 
unequal,  being  based  on  rough  outward  signs;  and  the  personal 
tax,  which  took  the  same  proportion  from  large  and  small 

*  "The  end  sought  to  be  attained  by  the  whole  scheme  is  to  compel  con- 
tribution to  the  requirements  of  the  state  according  to  the  ability  of  those 
who  are  called  upon  to  contribute  thereto."  "Statement  by  the  Commis- 
sioner of  Taxes  in  New  Zealand,"  N.  Z.  Official  Year  Book  for  1894t  P-  ^* 
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rentals,  proved  to  be  a  serious  drain  on  the  poorer  classes. 
Whole  sections  of  the  population,  moreover,  were  virtually 
exempt.    Mr.  Pierson  therefore  proposed  a  four-fold  reform: — 

(1)  The  abolition  or  decrease  of  the  more  vexatious  excise 
duties;  (2)  the  enlargement  of  the  business  tax  into  a  general 
income  tax;  (3)  the  reconstruction  of  the  personal  tax  through 
the  introduction  of  a  progressive  scale  and  through  other 
changes;  (4)  a  reform  of  local  taxation  so  that  the  local  and 
general  taxes  together  might  form  a  harmonious  whole.  Of 
these  reforms  onJy^the  first  two  were  accomplished,  when  the 
ministry  was  overthrown  on  aa  entirely  different  point.  Yet 
even  these  partial  reforms  represent  a  distinct  step  in  advance 
and  deserve  our  attention.^ 

The  first  step  was  the  reduction  in  the  excise  duties.  In  1892 
the  excise  on  soap  was  abolished,  and  that  on  salt  was  reduced 
from  nine  to  three  florins  per  hundred  kilogrammes.  The  vexa- 
tious registration  duty  on  the  transfer  of  land  was  lowered  from 
6.27  to  2.15  per  cent,  or  in  the  case  of  a  second  transfer  within 
the  same  year  from  1.09  to  0.40  per  cent.  With  the  exception 
of  a  minor  tax  on  meat,  there  were  then  left  only  the  duties  on 
spirits  and  on  sugar,  which  were  retained  as  in  other  countries 
as  essential  features  of  the  tax  system.  This  reform  in  itself 
proved  to  be  a  distinct  relief  to  the  poorer  classes. 

Of  more  importance  were  the  changes  made  in  the  direct  taxes. 
The  business  tax,  akin  to  the  French  patenteSf  had  become  in 
many  ways  inadequate  and  unjust,  and  was  now  to  be  replaced 
by  a  tax  on  the  actual,  rather  than  on  the  assumed,  income  and 
was  furthermore  to  be  extended  so  as  to  reach  income  from  other 
sources  than  from  business.  Pierson  deemed  it  wise  to  separate 
this  tax  into  two  parts,  one  of  which  should  apply  to  the  income 
from  property  alone,  while  the  other  should  include  all  other 
incomes.  In  the  first  case,  however,  it  was  thought  best  to 
make  the  tax  in  large  part  one  on  the  property  itself,  rather  than 
on  the  income  from  property.  The  earlier  law  thus  provided 
for  what  is  termed  the  property  tax.^ 

The  question  that  immediately  presents  itself  is:  Why  should 

1  The  best  account  of  the  changes,  of  the  discussion  in  parliament  and 
of  the  previous  attempts  at  tax  reform,  will  be  found  in  an  elaborate 
article  by  G.  M.  Boissevain,  *'Die  neueste  Steuerreform  in  den  Nieder- 
landen/'  in  Finanz-Archiv,  vol.  xi.,  pp.  419-746.  This  also  contains  the 
text,  of  the  laws  themselves. 

2  Act  of  Sept.  27,  1892. 
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there  be  a  separate  property  tax?  The  answer  is:  largely  for 
administrative  purposes.  The  administration  of  the  tax  would 
thereby  be  put  into  the  hands  of  officials  already  familiar  with 
the  land  and  inheritance  taxes,  while  the  income  tax  would  natu- 
rally fall  to  the  officials  acquainted  with  the  business  tax; 
secondly,  the  local  authorities  might  desire  to  add  a  percentage 
to  the  property  tax  rather  than  to  the  income  tax;  thirdly,  it 
would  be  the  most  convenient  method  of  providing  for  a  different 
or  higher  taxation  of  income  derived  from  property  than  of  in- 
come derived  from  labor.  In  addition  to  these  points  the  rather 
doubtful  argument  was  advanced  that  the  same  amount  of 
capital  affords  different  rates  of  income  according  to  the  varying 
security  of  the  principal,  and  that  the  poor  man  who  cannot 
afford  to  make  much  of  a  choice  generally  prefers  securities 
with  higher  rates  of  interest;  to  tax  income  instead  of  capital 
would  thus  be  to  favor  the  rich  man.  Finally,  in  answer  to  the 
objection  that  a  non-dividend-yielding  security  would  also  be 
taxed,  it  was  urged  that  this  could  not  be  avoided  even  under 
an  income  tax;  for  if  the  capital  value  of  a  security  should  fall 
in  any  one  year  more  than  the  amount  of  the  interest  or  of  the 
ordinary  dividend,  the  income  tax  would  be  paid  not  from 
income,  but  from  capital. 

Dubious  as  some  of  these  reasons  were,  they  found  favor  with 
parliament.  Even  in  the  property  tax,  however,  the  principle 
of  income  was  not  wholly  abandoned;  for  in  the  case  of  real  es- 
tate the  capital  value  was  fixed  at  twenty  times  the  annual  rev- 
enue, unless  the  owner  elects  to  be  assessed  according  to  selling 
value.  It  may  be  said  in  passing  that  the  property  tax  applies 
only  to  individuals,  not  to  corporations;  and  that  furniture, 
objects  of  art,  scientific  apparatus,  life  insurance  policies  and 
a  few  other  categories  ^  are  not  yet  included  in  taxable  property. 

A  point  of  considerable  importance  is  that  the  old  land  tax 
is  levied  in  addition  to  the  property  tax.  The  landowners 
had  for  many  years  blocked  the  way  to  any  change  in  the  sys- 
tem by  asserting  that  to  tax  their  land  by  the  land  tax  and 
again  by  the  property  tax  would  involve  gross  double  taxation. 
Mr.  Pierson,  however,  "had  long  ago  espoused  the  capitalization 
theory  of  the  land  tax,  and  had  maintained  that  an  exclusive 
tax  on  land  becomes  a  kind  of  rent-charge,  depressing  the  sell- 

*  Such  as  articles  of  food;  the  right  to  pensions  or  annuities;  property  of 
which  the  usufruct  is  enjoyed  by  some  one  else;  debts,  wages  and  other 
income  which  is  yet  due. 
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ing  value  of  the  land  by  a  sum  equal  to  the  capitalization  of 
the  tax.  The  new  purchaser,  he  argued,  makes  an  allowance 
for  the  tax  in  the  purchase  price,  and  buys  to  that  extent  an 
exemption  from  future  taxation.  Since,  therefore,  all  other 
owners  of  property  were  to  be  taxed  for  the  first  time,  it  would 
be  unjust  to  exempt  the  landowners  from  the  property  tax. 
The  land  tax  is  a  rent-charge;  the  property  tax  is  a  real  tax. 
The  situation  was  deemed  to  be  the  same  as  in  England,  where 
the  land  tax  exists  side  by  side  with  the  income  tax  on  land. 

Were  this  chapter  anything  more  than  a  bare  summary 
of  recent  legislation,  it  might  be  shown  that  there  was  a  partial 
fallacy  in  Mr.  Pierson's  reasoning.  For  the  theory  of  amortiza- 
tion, as  it  is  called,  holds  good  only  on  the  assumption  that 
the  land  tax  is  exclusive;  while,  as  a  matter  of  fact,  even  under 
the  old  Dutch  system,  there  was  also  a  tax  on  business  or  busi- 
ness property.  Be  that  as  it  may,  Mr.  Pierson's  argument 
prevailed;  but  several  concessions  were  made  to  the  landed 
interest.  The  rate  of  the  land  tax  was  reduced  from  seven  to 
six  per  cent;  the  transfer  duties  on  land  were  abolished;  the 
official  assessment  of  land  for  the  property  tax  was  purposely 
kept  somewhat  below  the  actual  value;  and  land  used  for  agri- 
culture, by  a  legal  fiction  to  be  stated  in  a  moment,  was  exempted 
from  the  income  tax.  In  these  several  ways  it  was  sought  to 
remove  the  imputation  of  double  taxation.  It  may  be  ques- 
tioned, however,  whether  this  object  was  entirely  attained. 

The  fundamental  feature  of  the  new  system  is  the  co- 
ordination of  the  property  tax  with  a  complementary  income 
tax,  for  the  purpose  of  reaching  through  a  combination  of  the 
rates  the  entire  taxable  faculty  of  the  individual.  The  official 
name  of  the  income  tax  is  "tax  on  income  from  occupations 
and  other  incomes,"  ^  although  it  is  generally  called  the  business 
tax.  The  tax  is  levied  on  all  "gains  and  wages,"  which  are  de- 
fined to  include  "the  amount  of  all  net  revenues  from  business, 
trade,  manual  labor,  occupation  or  enterprise  from  temporary 
work  or  activity  of  any  kind,  from  contractual  or  non-contractual 
profits,  whether  in  cash  or  in  securities."  The  law  applies 
to  corporations  as  well  as  to  individuals,  while  the  property 
tax  applies  only  to  individuals;  but  if  the  corporation  pays 
the  income  tax,  individual  security  holders  are  exempted.  In 
order  to  obviate  the  double  taxation  which  would  result  from 
taxing  business  capital  through  the  property  tax  and  business 

^  Belasting  op  bedrijfs-  en  andere  inkomsten.    Act  of  Oct.  2,  1803. 
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profits  through  the  income  tax,  recourse  is  had  to  an  expedient 
so  familiar  in  Switzerland  and  also  practised  in  Massachusetts. 
The  property  tax  is  presumed  to  reach  an  income  of  four  per 
cent;  hence  the  income  tax  is  payable  in  almost  all  cases  only 
on  the  surplus  profits  above  four  per  cent.  In  this  way  the 
property  and  the  income  taxes  together  are  deemed  to  reach 
the  whole  income.^  In  the  case  of  capital  invested  in  land,  the 
income  is  declared  to  be  legally  equivalent  to  four  per  cent. 
Agricultural  capital  is  hence  exempt  from  the  income  tax,  as 
it  had  previously  been  free  from  the  business  tax,  although  the 
land  is  liable  to  both  the  property  and  the  land  tax. 

In  respect  of  the  rate  of  taxation  the  new  Dutch  laws  recog- 
nize the  principle  of  differentiation  as  well  as  of  progression. 
To  differentiate  the  rate  by  taxing  incomes  from  propt^rty 
more  heavily  than  incomes  from  labor  was,  as  we  know,  one 
of  the  avowed  reasons  for  the  enactment  of  the  two  separate 
laws,  and  did  not  meet  with  much  opposition.  But  when  the 
project  of  graduating  the  tax  was  introduced,  the  discussion, 
as  in  all  such  cases,  grouped  itself  about  two  main  points. 
On  the  one  hand  the  partisans  of  a  strict  proportional  rate 
maintained  that  progression  means  socialism  and  confiscation; 
on  the  other  hand  the  extremists  declared  their  belief  in  the 
socio-political  theory  of  taxation,  according  to  which  pro- 
gressive taxation  should  be  utilized  as  an  engine  to  remove 
inequalities  in  fortune.  Pierson  took  the  middle  ground,  de- 
claring his  opposition  to  both  these  theories  and  maintaining 
that  a  moderate  progression  was  a  logical  conclusion  from  the 
theory  of  faculty  in  taxation.  "Progressive  taxation,*'  as  he 
put  it,  "must  never  be  a  principle  (as  the  socialists  would  have 
it),  but  only  the  application  of  a  principle." 

The  practical  arrangement  was  as  follows:  Property  under 
13,000  florins  is  entirely  exempt;  from  13  to  14,000  the  tax  is 
fl.  2;  from  14  to  15,000  it  is  fl.  4.  If  the  property  exceeds  fl. 
15,000  but  is-^less  than  fl.  200,000,  the  tax  is  1.25  per  mill  for 
the  surplus  over  fl.  10,000.  Property  of  fl.  200,000  would 
therefore  be  taxed  fl.  237 J^.  For  every  fl.  1 ,000  above  fl.  200,000 
there  is  an  additional  tax  of  fl.  2.  In  other  words,  there  is  a 
deduction  in  all  cases  for  a  certain  part  of  the  property  (fl. 
10,000);  there  is  a  complete  exemption  for  a  minimum  of  sub- 
sistence (fl.  13,000),  and  an  abatement  for  a  somewhat  larger 

^For  a  fuller  discussion  of  this  arrangement  from  the  st-andpoint  of 
theory,  see  supra,  p.  102  and  pp.  274-276. 
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amount  (fl.  15,000) ;  and  finally  there  is  a  slightly  progressive 
rate.  For  if  income  on  property  is  reckoned  as  four  per  cent, 
the  property  tax  of  1.25  per  mill  (on  sums  below  fl.  200,000) 
equals  an  income  tax  of  three  and  one-eighth  per  cent;  while 
a  property  tax  of  two  per  mill  (on  simis  above  fl.  200,000) 
equals  an  income  tax  of  five  per  cent.  Owing  to  the  deduction 
of  fl.  10,000  as  well  as  to  the  complete  exemption  of  fl.  13,000 
and  the  abatements  for  fl.  13,000  and  fl.  14,000,  the  property 
tax  computed  as  an  income  tax  would  vary  from  zero  to  almost 
five  per  cent.     This  will  be  seen  from  the  following  table: — 

Pbopebtt.  Tax.  Amount      Pebcektaoe 

fl.  fl.  PER  Mill,      or  Income. 

12,000  0  0  0 

13,000  2  0.15  0.37 

14,000  4  0.29  0.72 

15,000  6.25  0.41  1.02 

20,000  12.50  0.62  1.55 

25,000  18.75  0.75  1.87 

50,000  50.00  1.00  2.50 

100,000  112.50  1.12  2.80 

150,000  175.00  1.17  2.92 

200,000  237.50  1.19  2.97 

210,000  257.50  1.23  3.07 

220,000  277.50  1.26  3.15 

250,000  337.50  1.35  3.37 

600,000  837.50  1.67  4.19 

1,000,000  1,837.50  1.84  4.59 

3,000,000  5,837.50  1.95  4.86 

5,000,000  9,837.50  1.97  4.92 

10,000,000  19,837.50  1.98  4.96 

20,000,000  39,837.50  1.99  4.98 

In  the  income  tax  it  was  proposed  to  observe  the  same  prin- 
ciple of  graduation,  but  the  rate  was  to  be  less.  Since  fl.  200,000 
is  equivalent  to  fl.  8,000  income,  the  original  plan  was  to  tax 
incomes  from  labor  above  a  certain  minimum  two  per  cent 
up  to  fl.  8,000,  and  three  and  one-fifth  per  cent  above  that, 
instead  of  the  three  and  one-eighth  per  cent  and  five  per  cent 
rates  of  the  property  tax.  That  is,  incomes  from  labor  were 
to  be  taxed  three-eighths  less  than  incomes  from  property. 
It  was  decided,  however,  to  make  the  minimum  of  subsistence 
higher  in  the  income  tax  than  in  the  property  tax,  partly  because 
of  the  existence  of  indirect  taxes,  partly  for  other  reasons. 
The  consequence  was  the  necessity  of  two  schedules  in  the 
income  tax,  one  for  incomes  from  labor  alone,  and  one  for 
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taxpayers  already  subjected  to  the  property  tax.  In  the  former 
case  the  tax  is  levied  only  on  the  surplus  above  fl.  650;  but  as 
the  property  tax  is  levied  only  on  the  surplus  above  fl.  10,000 
(which  corresponds  to  an  income  of  fl.  400),  the  tax  on  incomes 
from  property  is  levied  on  the  surplus  above  fl.  250  (or  the 
difference  between  fl.  650  and  fl.  400).  The  higher  rate,  there- 
fore, begins  in  this  case  not  with  fl.  8,000  (as  in  the  case  of  labor 
incomes),  but  with  fl.  8,200.  This  would  result  in  the  following 
schedules,  which,  although  seemingly  complicated,  are  the 
results  of  simple  computations: — 


SCHEDULK  A. 

Incomes  from  Labor. 
Income.      Tax  (in  florins). 

650  to  700 

700  " 

750 

800 

850 

900 

950 
1000 
1050 
1100 
1150 
1200 
1250 
1300 
1350 
1400 
1450 
1500 
1600 


Schedule  B  (for  those  liable  also  to  the  Property  Tax). 
When  Property  amounts  to  When  Property  varies 

fl.  13.000  or  fl.  14.000.      between  fl.  15.000  and  fl.  200.000. 

Inoome.  Tax  (in  florins). 


1 

750      2 
800      2.75 
850      3.50 
900      4.25 
950      5 
1000      5.75 
1050      6.50 
1100      7.25 
1150      8 
1200      8.75 
1250      9.50 
1300     10.25 
1350     11 
1400    11.75 
1450     12.50 
1500    13.25 
1600    14 
8200    14+ 
2  per  cent  c  n  surplus 
over  fl.  1500. 

Over  fl.  8200,  fl.  148 
+3.20  per  cent  on  sur- 
plus over  fl.  8200. 


Income.     Tax  (in  florins). 

250  to    300      2 
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350 

400 

450 

500 

550 

600 

650 

700 

750 

800 

850 

900 

950 
1000 
1050 
1150 
1050 
2  florins  for   every 
hundred    florins    on 
surplus  over  fl.  1050. 
But  if  the  income, 
together  with  4  per 
cent  on  the  taxable 
property,  exceeds  fl. 
8150,  a"^  tax  of  1.20 
per  cent  is  payable 
on  the  excess. 


300 

350 

400 

450 

500 

550 

600 

650 

700 

750 

800 

850 

900 

950 
1000 
1050 
Over 
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2.75 

3.50 

4.25 

5 

5.75 

6.50 

7.25 

8 

8.75 

9.50 

10.25 

11 

11.75 

12.50 

13.25 

14 

14+ 


250  to  300 
300  "  350 


350 
400 
450 
500 
550 
600 
650 
700 
750 
800 
850 
900 
950 
1000 
1050 
1100 
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400 
450 
500 
550 
600 
650 
700 
750 
800 
850 
900 
950 
1000 
1050 
1100 


1.25 

2 

2.75 

3.75 

4.25 

5 

5.75 

6.50 

7.25 

8 

8.75 

9.50 

10.25 

11 

11.75 

12.50 

13.25 

14 

14+ 


1200 
Over  1100 
2  florins  for  every  hun- 
dred florins  on  surplus 
over  fl.  1 100. 

But  if  the  income, 

together   with    4    per 

cent    on    the    taxable 

property,    exceeds    fl. 

8200,  a  tax  of  1.20  per 

cent  is  payable  on  the 

excess. 

When  property  exceeds  fl.  200,000,  the  tax  is 

3.20  on  every  hundred  florins  income  over  fl. 

200. 
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It  may  be  said,  in  passing,  that  there  are  two  additional 
schedules  in  the  income  tax;  corporations  being  taxed  in  all 
cases  two  and  one-half  per  cent,  and  foreign  travelling  sales- 
men paying  a  fixed  tax  of  fl.  15.  Of  the  administrative  features 
of  the  laws  the  chief  point  is  that  the  returns  both  of  property 
and  of  income  rest  on  the  principle  of  self-assessment,  supple- 
mented by  careful  official  scrutiny. 

After  the  passage  of  these  two  acts  Pierson  prepared  to 
undertake  the  reform  of  the  personal  tax  and  of  the  local  revenue 
system.  He  had  gone  so  far  as  to  contemplate  the  introduction 
of  the  progressive  scale  into  the  tax  on  house  rentals;  but  before 
the  bill  could  be  discussed  and  before  his  wider  plans  for  other 
changes  were  completed,  he  was  compelled  to  resign  for  reasons 
entirely  disconnected  with  these  financial  problems. 

The  reform  of  the  Dutch  tax  system  was  thus  only  partial; 
but  enough  was  accomplished  to  entitle  Pierson  to  a  high 
place  in  the  ranks  of  fiscal  reformers.  The  exaggerated  burdens 
on  the  lower  classes  were  lessened,  the  tax  on  incomes  was 
generalized  and  equalized ,  and  the  principles  of  progression 
and  of  differentiation  were  introduced;  in  short,  a  notable  step 
was  taken  toward  the  realization  of  the  doctrine  of  faculty. 
Although  open  to  criticism  in  some  of  its  details,  the  change 
represents  undeniable  progress. 

IV.  Prussia 

While  England,  Holland  and  New  Zealand  were  occupied 
chiefly  with  the  reform  of  general  state  taxation,  Prussia  was 
fortunate  enough  to  take  one  step  further  and  to  address  her- 
self to  the  solution  of  a  problem  which  the  reformers  in  other 
countries  declare  to  be  their  next  point  of  attack.  The  reform 
of  local  taxation,  and  the  establishment  of  proper  relations 
between  the  general  and  the  local  revenue  systems  constitute 
problems  which  to-day  confront  all  countries;  for  no  really 
harmonious  system  of  taxation  can  ever  be  attained  until  the 
claims  of  conflicting  or  overlapping  jurisdictions  are  satis- 
factorily adjusted.  In  federal  states  like  Germany,  Switzerland 
and  the  United  States  the  matter  is  complicated  by  the  demands 
of  the  central  government;  but  in  all  countries  the  fiscal  rela- 
tions between  the  state  and  the  local  spheres  of  government 
are  more  or  less  confused  and  unsatisfactory.  The  immense 
increase  in  local  needs  has  everywhere  so  pushed  this  problem 
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into  the  foreground  that  the  solution  inaugurated  in  Prussia  is 
a  matter  of  far  more  than  mere  local  importance. 

In  order  to  understand  the  situation,  it  is  necessary  to  dwell 
for  a  moment  on  the  Prussian  tax  system.  In  Prussia,  as  well 
as  in  the  other  German  states  and  in  most  of  the  remaining 
countries  of  the  continent,  the  state  system  had  been  based  on 
the  principle  of  taxing  product.  The  old  general  property  tax 
long  since  disappeared  and  was  replaced  by  a  system  which 
attempted  to  reach  the  constituent  elements  of  produce.  In- 
stead of  taxing  a  man  personally  on  his  property,  the  plan  was 
to  tax  the  various  sources  of  revenue  themselves.  The  thing, 
and  not  the  person,  was  primarily  responsible;  and  therefore 
the  new  taxes  received  the  name  of  real  taxes,  as  compared  with 
the  former  personal  taxes.^  These  taxes  on  product  {Erirag- 
steiiern)  as  they  are  called  in  Prussia,  or  real  taxes  (impdts  r^h) 
as  they  are  called  in  France,  everywhere  included  taxes  on  the 
product  of  land,  of  buildings  and  of  business.  In  addition  to 
these,  one  or  two  other  taxes  were  sometimes  utilized,  to 
round  out  the  system.  What  was  omitted  in  the  three  taxes 
above  was  the  product  of  money  lent  at  interest  and  the  produce 
of  labor.  Some  of  the  German  states  therefore,  desiring  to  l)e 
logical  at  all  costs,  added  a  tax  on  interest  {KapUalrentensieuer) 
and  a  tax  on  wages  (Lohn-  und  Besoldungsteuer).  In  most 
cases,  however,  the  wages  tax  was  omitted  because  the  lalx)rer 
already  bore  more  than  his  share,  and  the  tax  on  interest  wa^s 
replaced  by  a  more  general  tax  which  endeavored  in  some  way 
to  reach  the  individual  condition  of  the  taxpayer.  Thus  in 
France  shortly  after  the  Revolution  the  "  personal  and  movable  " 
tax  was  introduced,  which  tried  to  reach  a  man's  individual 
condition  through  his  expenditures;  ^  while  in  Prussia  the  three 
taxes  mentioned  above  were  supplemented  by  a  class  tax,  which 
was  to  reach  the  taxpayer  in  some  rough  proportion  to  his 
revenue. 

In  the  course  of  time,  however,  it  came  to  be  recognized 
that  product  was  for  many  reasons  too  rough  a  test  of  faculty; 
and  the  tendency,  recent  evidence  of  which  has  been  seen  above, 

*  This  nomenclature  must,  of  course,  not  be  confused  with  that  Bometimcs 
employed  in  America,  where  real  taxes  mean  taxes  on  realty,  and  pereonal 
taxes  denote  taxes  on  personalty. 

*  In  France,  it  is  true,  there  is  an  additional  tax,  "the  door  and  window 
tax."  But  all  Frencih  writers  confess  that  it  is  retained  simply  because  o' 
the  difficulty  of  finding  anything  acceptable  to  take  its  place. 
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was  to  replace  product  by  income.  Thus,  the  class  tax  in 
Prussia  was  somewhat  modified  as  early  as  1821  in  the  direction 
of  an  income  tax,  until  after  successive  changes  in  1851  and  1873 
it  became  a  complete  general  income  tax  in  1891.  The  land, 
house  and  business  taxes  were  nevertheless  retained.  This 
mixture  of  taxes  on  product  and  on  income  was  recognized  as 
illogical,  but  was  defended  on  the  ground  that  the  government 
could  not  yet  dispense  with  the  former.  At  the  same  time  the 
business  tax  was  radically  reformed,  so  as  to  afford  a  far  more 
accurate  criterion  of  real  business  income.  Finally,  the  same 
year,  1891,  saw  the  recasting  of  the  old  probate  duties  into  an 
inheritance  tax,  which  especially  with  the  amendments  of  1895 
became  a  modem  collateral  inheritance  tax  with  rates  graduated 
from  one  to  eight  per  cent  according  to  relationship.  The  reform 
of  the  taxes  on  income,  business  and  inheritances,  while  exceed- 
ingly important,  will  be  passed  over  here,  partly  because  the 
laws  were  enacted  several  years  earlier  and  have  been  treated  as 
separate  measures  elsewhere,^  and  partly  because  the  principles 
involved  are  about  the  same  as  those  alluded  to  in  the  reform  of 
Dutch  taxation.  Above  all,  the  real  significance  of  the  recent 
Prussian  legislation  lies  in  a  different  domain. 

The  Prussian  legislator,  in  desiring  to  reform  the  whole  tax 
system,  was  confronted  by  several  tasks.  In  the  first  place, 
in  order  to  realize  the  principle  of  the  taxation  of  persons  rather 
than  of  product,  it  was  necessary  to  supplement  the  income  tax 
by  some  other,  so  that  their  joint  jneld  would  render  it  possible 
to  dispense  with  the  taxes  on  product;  secondly,  it  was  nec- 
essary, as  in  Holland  and  elsewhere,  to  provide  for  a  differen- 
tiation as  well  as  for  a  progression  of  taxation;  thirdly,  since 
local  needs  differ  from  general  needs,  a  distinction  had  to  l)e 
drawn  between  the  sources  of  local  and  general  revenue.  Sep- 
arate taxes  thus  had  to  be  assigned  to  each  sphere  of  govern- 
ment activity. 

Let  us  see  how  these  several  tasks  were  accomplished.  Just 
as  the  English  reforms  were  largely  the  work  of  Harcourt, 

*  For  the  income  tax  cf.  Scligman,  The  Income  Tax,  1911,  pp.  250-258. 
For  the  business  tax,  cf.  J.  A.  Hill,  "The  Prussian  Business  Tax,"  Quar- 
terly Journal  of  Economics^  viii.,  p.  77.  The  most  elaborate  treatment  of 
the  subject  is  to  be  found  in  two  articles  by  Professor  A.  Wagner,  "Die 
Reform  derdirekten  Staatsbesteuerung  in  Preussen  im  Jahre  1891,"  Finanz- 
ArchiVf  viii.,  pp.  551-810,  and  xi.,  pp.  1-76.  Cf.  the  articles  by  Jastrow, 
"Studien  zur  preusaischen  Einkommensteuer,"  in  Jahrbucher  fUr  National- 
dkanomie  und  Statistikf  Iviii.,  pp.  634,  839,  and  lix.,  p.  75. 
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and  as  the  Dutch  reforms  were  due  to  Pierson,  so  in  Prussia  the 
chief  credit  must  be  given  to  the  finance  minister,  Dr.  Miquel, 
although  he  was  here  simply  walking  in  the  path  cleared  for  him 
•by  the  foremost  economists.^ 

When  the  income-tax  law  of  1891  was  discussed,  the  hope 
was  expressed  that  its  yield  might  be  suflBcient  to  enable  the 
state  to  dispense  with  the  taxes  on  product;  for  notwithstand- 
ing the  labored  argimients  of  some  writers,  the  simultaneous 
existence  of  income  and  of  produce  taxes  was  recognized  as 
illogical.  Even  though  the  principle  of  progression  was  applied 
to  the  income  tax,  it  was  thought  that  the  yield  would  fall  far 
short  of  the  desired  amount.  Since  an  increase  of  the  rate  above 
the  four  per  cent  fixed  in  the  law  as  a  maximum  was  impossible, 
an  earnest  effort  was  made  to  expand  the  existing  collateral 
inheritance  tax  into  a  direct  inheritance  tax.  This  plan,  however, 
came  to  naught;  and  nothing  remained,  therefore,  but  to  con- 
tinue the  old  taxes  on  product. 

The  agitation,  nevertheless,  went  on  and  was  helped  along  by 
what  was  conceded  to  be  a  defect  in  the  income  tax.  Although 
the  principle  of  progression  had  been  introduced,  no  provision 
had  been  made  for  a  differentiation  of  the  rate.  Income  from 
labor  was  taxed  at  the  same  rate  as  income  from  property. 
Dr.  Miquel  therefore  proposed  to  introduce  a  supplementary 
property  tax,  hoping  in  this  way  to  achieve  both  of  the  desired 
results.  Since  this  property  tax,  like  all  nominal  property 
taxes,  would  really  be  paid  out  of  the  income  of  the  property,  it 
was  thought  that  it  would  act  as  an  additional  tax  on  income  in 
so  far  as  the  income  was  derived  from  property.  Incomes  from 
labor  would  pay  only  the  income  tax;  incomes  from  property 
would  pay  both  income  tax  and  property  tax.    Thus  a  practical 

^  The  leading  German  articles  on  the  topics  are  as  follows:  J.  Jastrow, 
**  Die  Vermijgensteaer  imd  ihre  EinfUgung  in  das  preussischc  Steuersystem," 
JahrhUcher  filr  Nationalokonomie  urid  Statistikj  lix.,  p.  161;  R.  Friedberg, 
**Zur  Reform  der  Gemeindebesteuerung  in  Preiissen,"  iWrf.,  pp.  321-341 ;  F. 
Adickes,  "Ueber  die  weitere  Entwickelung  des  Gemdnde-SteuerwescM 
auf  Grund  des  preussischen  Kommunalabgabengcsetzes  vom  14  Juli,  1893," 
in  Zeilschrift  fur  die  gesammte  Staaiswissenschaft,  li.,  pp.  410-452,  583-6o8. 
The  best  treatment  of  the  whole  topic,  including  a  history  of  the  earlier 
system,  a  description  of  the  government  bills,  and  the  discussions  in  Parlia- 
ment, as  well  as  the  text  of  the  law  itself  with  commentaries,  is  to  be  found 
in  F.  Adickes,  Das  KornmunalahgabengeseU  vom  t/f  Juli  1893,  fur  den  prak- 
tischen  Gehrauch  mil  einer  geschichtlichen  Eirdeitung  wnd  Erlduterungen 
versehen,  Berlin,  1894,  8vo,  396  pp. 
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difTerentiation  would  be  introduced.  This  supplementary  tax, 
moreover,  would  be  levied  on  the  property  owner  and  would  be 
a  substantial  addition  to  the  personal  taxes,  rendering  it  pos- 
sible for  the  state  to  dispense  with  the  taxes  on  product. 

This  reasoning  prevailed,  and  resulted  in  the  enactment  of 
the  law  of  1893,  which  was,  however,  not  to  go  into  force  until 
April  1,  1895.^  The  law  provided  for  a  "supplementary  tax" 
of  five-tenths,  or  one-half  of  one,  per  mill  on  all  property. 
Exemption  was  granted  to  all  property  of  less  than  6,000  marks; 
to  all  persons  whose  income  does  not  exceed  900  marks,  pro- 
vided their  property  does  not  exceed  20,000  marks;  and  to 
women  wage  earners  and  minor  orphans  whose  income  does  not 
exceed  1,200  marks,  and  whose  property  does  not  exceed  20,000 
marks. 

What  is  more  important  is  the  change  that  was  now  made 
possible  in  the  local  revenue  system,  and  in  its  relation  to  the 
state  system. 

The  German  local  revenue  system  was  exceedingly  unsat- 
isfactory. In  most  of  the  towns  indirect  taxes  on  consumption 
played  a  considerable  r61e;  in  some  places  indirect  taxes  on 
transfers  yielded  a  substantial  sum.  But  so  far  as  direct  taxes 
are  concerned,  we  find  everywhere  that  the  towns  simply  added 
a  percentage  to  the  state  taxes,  which  in  most  cases  would  be 
taxes  on  product,  like  the  land,  house,  business,  interest,  and 
wages  taxes.  Where  state  income  taxes  existed,  a  local  percent- 
age was  also  added,  so  that  the  amount  of  income  taxes  alone 
paid  by  a  townsman  often  exceeded  eight  or  ten  per  cent.  Only 
in  four  towns,  among  them  Berlin  and  Frankfort,  were  there  any 
taxes  on  rentals.  In  Prussia  the  matter  was  still  further  com- 
plicated by  the  so-called  Lex  Huene  of  1885,  which  provided 
that  a  certain  share  of  the  imperial  duties  on  agricultural 
products  should  go  to  the  local  divisions  instead  of  to  the  state. 

^  ErgHnzungssteuergesetz  von  14  Juli,  1893.  The  tax  is  arranged  in 
classes  so  that  the  one-half  mill  rate  applies  only  to  the  lowest  figures  in 
each  class. 

Property.  Tax. 

Thus  6,000  to  8,000  marks  pay  3  marks. 
10,000  to  12,000  "  "  5  " 
20,000  to  22,000  "  "  10  " 
40,000  to  44,000  "  "  20  " 
60,000  to  70,000  "  "  30  " 
From  70,000  to  200,000  m.  the  tax  increases  5  marks  for  each  10,000  ddl 
Above  2()0,000  m.  the  tax  increases  10  marks  for  each  20,000  m. 
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The  shortcomings  of  this  whole  system  were  so  obvious  and 
became  so  intolerable  that  Prussia  boldly  attempted  to  abolish 
them  at  one  stroke.  The  fundamental  principles  that  emerged 
in  the  discussion  of  the  subject  during  the  session  1892-93  may 
be  sunmiarized  as  follows: 

The  relation  of  the  individual  to  the  local  community  is 
somewhat  different  from  his  relation  to  the  state  at  large. 
The  town  is  to  a  certain  extent  an  association  of  business  in- 
terests. While  therefore  the  obligation  of  the  citizen  to  con- 
tribute to  the  general  burdens  should  be  regulated  by  the 
principle  of  faculty  or  ability,  it  is  eminently  proper  that  in  the 
case  of  the  local  bodies  more  attention  should  be  paid  to  the 
principle  of  benefits.  In  the  local  divisions,  an  extension  should 
be  given  to  the  principle  underlying  what  in  the  United  States 
are  called  special  assessments  and  fees.  An  argument  of  some- 
what the  same  nature — a  discussion  of  its  precise  terms  would 
carry  us  too  far  astray — ^led  to  the  demand  for  the  real  estate 
tax  as  one  of  the  chief  sources  of  local  revenue.  A  tax  on  real 
estate  is  a  real  tax,  a  tax  on  product;  it  is  not  a  personal  tax. 
Moreover,  the  real  estate  tax  is  an  especially  good  local  tax, 
partly  because  the  l^enefits  of  local  expenditure  accrue  primarily 
to  real  estate  and  thus  increase  the  faculty  of  the  owner;  partly 
because  making  it  a  local  tax  would  at  once  remove  from  the 
public  arena  the  unseemly  disputes  about  inequality  of  rates 
and  about  equalization,  with  which  the  public  is  scarcely  less 
familiar  abroad  than  in  America. 

On  the  other  hand,  the  income  tax  is  unsuitable  for  a  local 
tax,  chiefly  because  amid  modem  complications  income  can- 
not well  be  localized.  The  sphere  of  local  indirect  taxes,  also, 
should  be  restricted,  because  local  taxes  on  consumption  are 
apt  to  press  with  undue  severity  on  the  poorer  classes.  But 
since  other  classes,  as  well  as  real  estate  owners,  share  the 
duty  of  contributing  to  local  burdens,  the  real  estate  tax  should 
be  supplemented  by  a  business  tax,  in  the  shape  of  a  real  tax, 
rather  than  of  a  personal  tax.  Thus  the  conclusion  is  easily 
reached :  personal  taxes  in  the  shape  of  an  income  tax  and  of  a 
supplementary  property  tax  for  the  state  government;  real 
taxes,  like  the  land  tax,  the  house  tax  and  the  business  taxes 
for  the  local  bodies.  If  we  join  to  this  a  diminution  in  the 
local  indirect  taxes,  and  an  increase  of  special  assessments 
and  of  fees,  we  shall  have  a  system  which  is  logically  defensible 
and  practically  workable. 
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In  accordance  with  these  ideas  were  passed  the  three  great 
laws  of  July  14,  1893.  The  first  law,  which  has  already  been 
mentioned,  provided  for  the  supplementary  property  tax. 
The  second  law  ^  abolished  as  sources  of  state  revenue  the  real 
taxes — that  is,  the  land  tax,  the  house  tax,  the  business  tax 
and  the  old  tax  on  mines,  the  first  three  being  handed  over 
to  the  communes  or  local  bodies,  and  some  minor  changes 
being  made  in  the  business  tax  with  the  same  end  in  view. 
This  law,  like  the  others,  was  not  to  go  into  effect  until 
April  1,  1895;  partly  in  order  to  leave  time  for  the  arrangement 
of  the  local  system,  partly  in  order  to  enable  the  state  income 
tax  to  be  perfected  so  that  its  increased  yield  would  more  than 
compensate  for  the  loss  of  the  taxes  on  product.  Finally, 
the  third  law  ^  regulated  the  sources  of  local  revenue. 

According  to  this  law,  the  local  bodies  are  not  only  per- 
mitted, but  directed,  to  impose  fees  and  special  assessments 
in  cases  where  the  local  action  results  in  a  special  measurable 
benefit  to  the  individual;  and  the  extent  of  these  charges  is 
definitely  regulated.  Indirect  taxes  are  not  forbidden,  but  it 
is  provided  that  no  new  or  increased  taxes  may  be  imposed 
on  meat,  corn  or  bread,  potatoes  or  the  articles  of  common 
consumption.  Direct  taxes  may  be  imposed  on  real  estate 
and  on  business.  In  special  cases  a  local  income  tax  may  be 
levied  as  an  addition  to  the  state  income  tax;  but  a  maximum 
is  fixed  and  permission  is  given  to  substitute  in  its  stead  taxes 
on  expenditure,  which  must  be  so  arranged  as  not  to  impose 
on  the  poor  a  heavier  burden  than  on  the  rich.  In  no  case 
may  a  local  general  property  tax  be  imposed,  nor  may  the 
existing  taxes  on  rentals  be  increased.  The  statute  does  not 
aflfect  in  any  way  the  rights  of  the  local  bodies  to  revenue 
from  industrial  enterprises  or  municipal  monopolies,  with 
the  one  exception  that  the  charges  must  be  sufficient  to  pro- 
vide a  revenue  at  least  equal  to  the  interest  on  the  outlay  and 
a  yearly  addition  to  the  sinking  fund.  The  law  closes  with 
some  minor  provisions  applicable  to  county  or  provincial 
revenues. 

Into  the  details  of  these  laws  it  is  manifestly  impossible  to 

^  Gesetz  wegen  Aufhebung  direkter  Staatssteuem.  This  is  printed  in 
Finam-ArchiVy  x.,  pp.  795-^1. 

*  Preussisches  KommunalabgabenResetz.  This  has  been  published  in 
FinanZ'Archiv,  x»,  pp.  318-341.  The  best  (xlition  is  the  one  of  Adickes, 
mentioned  above,  with  commentary  and  notes. 
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go.  Were  there  space,  it  would  be  fruitful  to  call  attention 
to  some  errors  in  the  general  theory  and  to  some  mistakes 
in  the  practical  arrangements.  Thus  the  abolition,  rather 
than  the  improvement,  of  the  rentals  tax;  the  retention  of 
the  indirect  taxes;  the  failure  to  provide  for  a  state  inheritance 
tax;  and  the  inadequate  working  out  of  the  principles  of  the 
corporation  tax  constitute  undeniable  blemishes.  Above  all 
there  was  an  unfortunate  limitation  upon  the  increase  of  the 
"real"  taxes.  It  was  enacted  that  for  every  increase  in  the 
rate  of  the  income  tax  on  the  part  of  the  localities,  there  must 
be  at  least  a  similar  increase  (but  at  most  not  more  than  one- 
half  as  much  again)  In  the  rate  of  the  real  taxes  or  taxes  on 
product — the  taxes  on  land,  buildings  and  business.  If  the 
taxes  on  product,  however,  are  augmented  so  as  to  reach  one 
hundred  and  fifty  per  cent  of  the  old  rates,  further  increases 
are  permitted  at  the  rate  of  two  per  cent  in  the  income  tax 
for  each  one  per  cent  in  the  taxes  on  product  until  the  latter 
reach  two  hundred  per  cent  of  the  old  rate.  Exceptions  to 
this  rule  are  permitted  only  by  governmental  sanction.  The 
result  has  been  that  it  has  become  impossible  to  raise  the  real 
estate  tax  in  the  towns  without  increasing  the  rate  of  the  in- 
come tax  to  inordinate  heights.  As  a  consequence  the  German 
cities,  which  everywhere  raise  far  less  revenue  from  real  estate 
than  do  the  American  cities,  have  sometimes  been  seriously 
embarrassed  in  securing  adequate  revenue.  This  is  undoubtedly 
the  chief  defect  in  the  law. 

All  these  defects,  however,  sink  into  insignificance  when  com- 
pared with  the  one  great  boon — the  acceptance,  even  in  an 
imperfect  way,  of  the  principle  of  the  segregation  of  source 
as  between  local  and  state  revenues.  For  this  all  reformers 
have  been  contending  the  world  over — in  France  as  in  Austra- 
lia, in  Italy  as  in  America.  To  have  successfully  accomplished 
this  result  and  to  have  brought  it  into  harmony  with  the  doc- 
trine of  faculty,  is  an  achievement  of  sufficient  importance  to 
entitle  Dr.  Miquel  to  a  high  place  in  the  ranks  of  fiscal  reformers. 
The  year  1895  will  mark  an  epoch  not  only  in  Prussian^  but 
also  in  international  fiaiance. 

After  this  survey  it  is  needless  to  point  out  the  lessons  appli- 
cable to  the  United  States.  The  economic  conditions  of  the 
civilized  world  are  everywhere  fast  becoming  the  same;  and 
upon  the  changes  in  economic  conditions  depend  the  changes 
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in  financial  systems.  In  old  Europe  as  well  as  in  young  Aus- 
tralia the  same  tendency  is  unmistakable — the  trend  to  greater 
justice  in  taxation.  When  four  widely  distant  countries  re- 
form their  systems  almost  simultaneously,  and  upon  the  same 
general  lines,  the  inference  is  irresistible  that  the  causes  of  the 
movement  are  of  far  more  than  mere  local  significance.  To 
shut  our  eyes  to  this  world-wide  movement  would  be  supreme 
folly;  to  profit  by  its  lessons  and  to  bring  our  own  system  into 
line  with  the  demands  of  modem  science  and  of  modem  con- 
ditions will  be  no  less  wise  than  it  is  inevitable. 


CHAPTER  XVII 

RECENT   REFORMS   IN    TAXATION.      II.   THE    REFORMS 

OF  1909-1910 

Nothing,  perhaps,  in  the  history  of  taxation  is  more  striking 
than  the  appearance  of  successive  waves  of  reform.  In  the 
preceding  chapter  we  have  studied  the  movements  which 
culminated  at  almost  the  same  time  in  various  countries, 
some  of  them  widely  separated  from  each  other.  A  decade 
and  a  half  later  we  find  another  reform  movement  which  swept 
over  some  of  the  identical  countries  treated  of  above,  and 
which,  although  in  some  respects  proceeding  still  further  on 
the  old  lines,  yet  in  other  ways  struck  out  in  a  new  direction. 
The  years  1909-1910  are  marked  by  significant  changes  in  the 
fiscal  systems  of  England,  Germany  and  Australia,  and  in  the 
same  year  came  the  adoption,  after  several  decades'  struggle, 
of  the  income  tax  bill  by  the  lower  house  in  France.^ 

I.  Great  Britain 

The  first  place  in  the  history  of  the  reform  movement  is  oc- 
cupied by  Great  Britain  in  the  famous  Lloyd  George  budget. 
This,  while  making  in  some  respects  a  new  departure  in  fiscal 
policy,  is  nevertheless  to  be  considered  in  the  main  as  a  logical 
development  of  a  movement  initiated  some  time  ago. 

The  agitation  for  augmented  revenues  in  Great  Britain  has 
been  precipitated,  as  is  well  known,  by  the  great  increase  in 
expenditures,  due  partly  to  the  prodigious  addition  to  the  naval 
estimates  and  partly  to  the  new  social  legislation  on  old-age 
pensions  and  national  insurance.  Moreover,  it  is  everywhere 
conceded  that  England  is  on  the  brink  of  still  greater  expendi- 
tures. For  while  it  may  indeed  be  expected  that  the  mad  race 
for  increased  naval  armaments  will  before  long  reach  its  term, 
it  is  not  unlikely  that  the  insurance  schemes  constitute  only  the 

*  For  a  study  of  this  phase  of  the  subject  which  is  not  treated  of  here 
because  the  reform  has  not  yet  been  finally  accomplished,  see  Seligman. 
The  hicome  TaXy  New  York,  1911,  part  I.,  book  2,  chap.  2. 
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first  of  a  series  that  will  call  for  increasingly  vast  outlays.  Even 
if  England  should  adopt  the  policy  of  so-called  tariff  reform, 
it  is  improbable  that  the  whole  or  even  the  greater  part  of  its 
increased  expenditure  will  be  met  by  import  duties. 

Until  the  repeal  of  the  corn  laws,  the  national  revenues  of 
England,  like  those  of  almost  all  other  great  nations,  were  de- 
rived almost  exclusively  from  indirect  taxes.  Beginning  shortly 
before  the  middle  of  the  century,  the  tendency  in  England,  as 
elsewhere,  has  been  toward  reliance,  in  an  ever  greater  degree, 
upon  direct  taxes.  First  the  income  tax  was  introduced,  al- 
though timidly  and  only  as  a  temporary  measure.  Gradually 
its  administration  was  improved  and  its  yield  increased,  until 
by  the  end  of  the  seventies  it  was  recognized  as  a  permanent 
part  of  the  tax  system.  In  the  nineties  the  death  duties  or  in- 
heritance taxes  were  remodelled,  and  have  since  been  playing 
an  increasingly  important  r61e  in  the  budget.  And  now,  finally, 
the  various  forms  of  land  revenue  were  to  be  added  to  the  list 
of  direct  taxes. 

It  would  be  a  mistake,  however,  to  assume  that  an  over- 
emphasis was  put  upon  direct  taxes.  On  the  contrary,  a  con- 
siderable part  of  the  additional  revenue  in  the  new  budget  was 
to  come  from  indirect  taxes.  In  fact,  so  far  as  its  fiscal  policy 
is  concerned,  the  Liberal  party  cannot  be  said  to  be  opposed 
to  the  use  of  indirect  taxes;  it  is  conmiitted  rather  to  the  prin- 
ciple that,  in  order  to  meet  the  growing  needs  of  government, 
recourse  must  be  had  to  direct  as  well  as  to  indirect  taxes. 
The  English  policy  is  to  hold  the  balance  even,  not,  as  is  often 
hastily  assumed,  to  dispense  with  indirect  taxes.  Thus,  if  we 
take  the  period  from  1895  to  1908 — that  is,  from  Harcourt's 
budget  reform  up  to  the  year  preceding  the  Lloyd  George 
budget — ^we  find  that  of  the  increase  in  revenues  of  44  million 
pounds  20  million  pounds  came  from  indirect  taxes  and  24  million 
pounds  from  direct  (as  appears  from  the  table  on  the  next  page). 
Moreover,  when  attention  is  directed  to  the  reduction  of  indirect 
taxes  in  the  budgets  of  1906  and  1908,  it  is  sometimes  forgotten 
that  equal  reductions  were  made  in  the  direct  taxes.  ^    From 

*  In  an  article  by  J.  Watson  Gricc  in  the  American  Economic  Review,  vol. 
i.  (1911),  p.  490  et  aeq.y  an  incorrect  impression  is  left  on  the  reader's  mind 
as  to  this  point.  All  the  remissions  of  indirect  taxes  mentioned  by  Mr. 
Grice,  like  those  on  coal,  sugar  and  tea,  were  simply  remissions  of  new  or 
additional  taxes,  imposed  during  the  war  period,  and  were  more  than  coun- 
terbalanced by  the  reduction  of  the  rate  of  the  income  tax. 
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1903,  which  was  the  highwater  mark  of  the  new  budgets,  to  1908, 
the  remissions  of  taxation  were  nearly  the  same  in  each  of  the 
two  classes. 


Revenue  (in  millions  of  pounds) 


TEAR 

INDIRECT  TAXES 

DIRECT  TAXES 

CUSTOMS 

BXCISES 

STAMPS 

TOTAL 

INCOMB 
TAXES 

E8TATK 
DDTIBS 

TOTAL 

XocfO  .... 

1903  .... 
1908.  .   .  . 

20 
35 
32 

30 
37 
36 

6 
8 
8 

56 
80 
76 

16 
39 
32 

11 

18 
19 

27 
57 
51 

It  was  quite  natural,  therefore,  that  when,  in  1909,  Lloyd 
George  foimd  a  little  over  14  millions  needed  to  carry  out  his 
program,  he  decided  that  somewhat  more  than  one-half  of  the 
deficit  should  be  raised  from  indirect  taxes:  from  increased 
customs  duties  and  excises  on  liquors  and  tobacco,  together 
with  additional  stamp  duties,  especially  on  securities,  a  gradu- 
ated tax  on  motor  cars  and  a  new  tax  on  petrol.  To  be  precise, 
the  additional  indirect  taxes  were  to  yield  £7,360,000  as  against 
£6,850,000  from  additional  direct  taxes.  ^ 


*  The  items  are  as  follows: 
Liquor  licenses  .  £2,600,000 

Tobacco 1,900,000 

Spirits 1,600,000 

Stamps 650,000 

Petrol 340,000 

Motor-car  licenses  .       260,000 


Income  tax  . 
Estate  duties 
Land  value  duties 


.  £3,500,000 

.    2,850,000 

500,000 


£7,350,000 


£6,850,000 


The  chief  alterations  in  the  indirect  taxes  were  as  follows: 
Customs  duties: 

Spirits:      old  duty,  lis,  id.  per  gal.    increased  to 

additional  duty,  3«.  9d, 

Beer:         old  duty,         '  £1-125. 

additional  duty,  1«. 

Tobacco:  old  duty,  3s. 

additional  duty,  8d, 


bbl. 
lb. 


n 
It 

4< 


18ff.  1(2. 
58.  \d. 
£1-17«.  6rf. 
U.2d, 
As.  Ad 
1«. 
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Incidentally  it  may  be  remarked  that  the  law  of  1909  re- 
pealed the  old  prohibition  against  cultivating  tobacco  in  Great 
Britain  (the  repeal  had  already  been  applied  in  Ireland  in 
1908),  which  had  been  introduced  over  two  and  one-half  cen- 
turies ago  in  order  to  foster  the  growth  of  tobacco  in  the  American 
colonies  and  to  secure  the  tobacco  revenue  entirely  from  customs. 
Henceforth  the  tobacco  revenue  in  Great  Britain  is  to  come  not 
only  from  customs  duties  but  also  from  an  internal  license  of 
five  shillings  and  the  excise. 

Bearing  in  mind,  then,  the  important  part  which  the  increase 
of  indirect  taxes  plays  in  the  new  scheme,  it  remains  none  the 
less  true  that  the  chief  interest  of  the  budget  lies  in  the  direct 
taxes,  that  is,  the  income  tax,  the  inheritance  tax  and  the  new 
land  taxes. 

First,  as  to  the  income  tax.  There  are,  as  is  well  known, 
two  different  kinds  of  income  taxation.  The  one  is  the  Prussian 
system  of  the  so-called  "lump-sum"  income  tax,  where  a  man  is 
compelled  to  make  a  return  of  his  entire  income.  The  other 
is  the  stoppage-at-source  system,  where  the  income  is  classified 
into  a  number  of  categories,  and  an  attempt  is  made  to  have  the 
tax  paid,  not  by  the  person  who  receives  the  income,  but  by  the 
person  who  pays  or  advances  the  income  to  the  recipient.  This 
is  the  system  which  the  English  have  adopted,  and  which  they 


Excise: 

Spirits: 

old  duty,                     ll8.        per  gal.    increased  to          14s.  9d. 

Tobacco: 

new  duty,                     Ss.  6d.  per  lb.            up       to            48.  Sd. 

Motor 

new  graduated 

cars: 

duty,                 £2-  2a.        for  6H  h.  p.   "        "     £42 

for  over  60  h.  p. 

Petrol: 

new  duty,                          3d.  per  gal. 

Liquor  licenses: 

Wholesale  dealers  in  spirits :£10-10«.  increased  to    £15-1.5«. 

Wholesale  dealers  in  beer:  £  3-  6a.  "        "     £10-108. 

Retail  dealers:  duties  increased  according  to  a  percentage  of  the  annual 
value  of  the  licensed  premises. 

Stamp  duties: 

The  duties  on  conveyances  and  sales,  on  leases  (except  the  penny  duty) 
and  on  marketable  securities  were  doubled.  On  contracts  the  old  rates  of 
Id,  and  Is.  were  increased  to  Qd.,  rising  to  £1  on  contracts  of  over  £20,000. 
The  best  account  of  the  new  excises,  stamps  and  liquor  licenses  will  be 
found  in  J.  Wylie,  Liquor  License  DutieSy  Death  DutieSj  Income  Duties^ 
Stamps f  Customs  and  Excises,  under  Parts  II.  to  VIII.  of  the  Finance  {1909- 
10)  Act,  with  explanatory  Notes  and  References,  Rules  and  Regulations, 
etc.  (London,  1910). 
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consider  far  superior  to  the  Prussian.  Under  it  the  total  amount 
of  a  man's  income  is  not  divulged,  except  in  the  case  of  in- 
comes under  £700,  where  certain  abatements  are  permitted. 
But  the  English  system,  largely  because  of  these  arrangements, 
has  always  involved,  at  least  on  all  incomes  over  the  normal 
amount  of  £700,  a  simple  proportional  tax  and,  until  1907,  an 
undifferentiated  tax  as  well. 

The  interesting  feature  of  the  new  provisions  is  that  England 
is  henceforth  to  enforce  both  the  differentiation  and  the  gradua- 
tion of  the  income  tax.  In  other  words,  not  only  is  a  distinction 
made  whereby  unearned  incomes  are  taxed  at  a  higher  rate 
than  earned  incomes,^  but  the  beginnings  of  a  real  progressive 
taxation  are  introduced  by  the  adoption  of  the  so-caJled  super- 
tax. That  is  to  say,  whenever  the  total  income  exceeds  £5,000, 
an  additional  duty  of  6d.  in  the  pound  (over  and  above  the 
normal  rate  of  Is.  2d,)  is  charged  for  every  pound  of  the  amount 
by  which  the  total  income  exceeds  £3,000.  Moreover,  on  the 
smaller  incomes,  in  addition  to  the  abatements  that  were  al- 
ready in  force,  it  is  provided  that  in  the  case  of  all  incomes 
under  £500  a  reduction  of  £10  in  the  tax  shall  be  made  for  each 
child.  Thus  at  both  ends  of  the  scale  modifications  of  the  in- 
come tax  are  provided  which  look  to  a  greater  approximation 
to  the  principle  of  ability  to  pay. 

The  importance  of  the  change  lies  chiefly  in  the  application 
of  the  doctrine  of  progression.  In  order,  however,  to  make 
this  possible,  it  has  become  necessary  to  abandon,  so  far  as  the 
larger  incomes  are  concerned,  the  old  principle  of  the  stop- 
page-at-source  and  to  replace  it  by  that  of  the  lump>-sum  tax. 
That  is  to  say,  the  proportional  part  of  the  income  tax  will 
still  be  levied  as  formerly,  according  to  the  stoppage-at-source 
scheme,  but  the  super-tax  will  have  to  be  assessed  according  to 
the  lum|>-sum  principle.  Although  some  doubts  were  expressed 
as  to  the  administrative  practicability  of  the  new  plan,  it  has 
thus  far  worked  without  much  friction.  The  number  of  super- 
taxpayers  during  the  first  full  year  of  the  operation  of  the 
law  was  between  ten  and  eleven  thousand,  with  an  aggregate 

*  In  1907,  when  the  general  rate  of  the  income  tax  was  Is.,  earned  incomes 
up  to  £2,000  were  charged  only  9d.  The  Finance  Act  of  1909-10,  which 
fixed  the  normal  rate  at  Is.  2(L,  left  unearned  incomes  up  to  £2,000  at  9d. 
and  a.S8<»ssed  unearnetl  incomes  l)etween  £2,000  and  £3,000. at  Is.  For  full 
details  of  what  is  nu^ant  by  earned  income  under  these  laws,  see  Seligman, 
The  Income  Tax  (1910),  pp.  202-205. 
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income  of  almost  130  million  pounds  upon  which  the  super-tax 
was  about  two  and  one-half  millions.^  It  is  worthy  of  note  that 
the  income-tax  project  adopted  by  the  lower  house  in  France 
pursues  the  same  double  plan. 

While  the  progressive  feature  was  only  hesitatingly  intro- 
duced into  the  income  tax,  it  has  been  applied  to  the  inheritance 
tax  since  1804.  An  interesting  feature  of  the  new  budget  is  the 
great  expansion  in  the  scale  of  graduation.  A  decided  step  in 
this  direction  had  already  been  taken  in  1007,  when  the  rates 
of  the  duty  on  estates  over  £150,000  were  increased,  so  that 
estates  of  a  million  pounds  paid  ten  instead  of  seven  and  one- 
half  per  cent,  and  the  maximum  rate,  on  estates  over  three 
million  pounds,  was  raised  from  eight  to  fifteen  per  cent.^ 
According  to  the  new  scheme  the  estate  duty,  which  begins 
at  the  rate  of  one  per  cent  on  estates  from  £100  to  £500,  now 
runs  up,  in  a  steep  graduation,  until  it  reaches  ten  'per  cent  on 
estates  between  £150,000  to  £200,000  and  fifteen  per  cent  on 
estates  over  £1,000,000.^  In  considering  these  figures  it  must 
be  remembered  that  in  addition  to  the  estate  duty,  whicrh  ap- 
plies to  the  whole  of  the  estate,  there  are  also  the  legacy  and 
succession  duties,  which  apply  to  separate  shares  of  the  estate, 
and  which  correspond  to  what  are  called  in  America  collateral 
inheritance  taxes.  These,  which  are  graduated  according  to 
relationship,  run  up  to  ten  per  cent.     The  result  is  that  the 

*  Owing  to  the  contest  over  the  budget  the  returns  for  the  year  1909-10 
did  not  come  in  until  the  following  year.  For  details  see  the  Fifty-fourth 
Report  of  the  Commissioners  of  Inland  Revenue  (1911),  pp.  99,  100. 

*  For  the  exact  figures  of  the  law  of  1907  see  Seligman,  Progressive  Taxa- 
tion (2d  ed.,  1908),  p.  45. 


*  The  exact  scale  is  as  follows: 
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English  inheritance  tax  under  its  present  form  is  graduated 
up  to  the  point  of  twenty-five  per  cent — ^figures  which  are  as 
high  as  those  found  in  any  other  part  of  the  world  and  which, 
so  far  as  the  direct  inheritance  tax  is  concerned,  exceed  any- 
thing that  is  to  be  found  in  the  United  States. 

Important  as  were  these  changes  in  the. income  tax  and  the 
death  duties,  the  most  significant  feature  of  the  budget— and  the 
true  cause  of  the  resistance  by  the  House  of  Lords  which  led 
to  the  epoch-making  constitutional  changes  of  the  following 
year — ^was  the  introduction  of  the  new  land  taxes. 

II.  The  British  Land  Taxes 

Since  the  gradual  breakdown  of  the  old  English  land  tax  and 
its  conversion  in  1798  into  a  redeemable  rent  charge,  land  in 
England  had  not  been  subject  to  any  special  taxation.  The 
local  rates  were  indeed  levied  on  real  estate,  and  the  profits  of 
land  were  subject  to  the  income  tax;  but,  both  in  the  local 
rates  and  in  the  income  tax,  land  was  taxed  only  when  it  yielded 
an  actual  revenue,  and  whenever  land  was  not  rented  or  did 
not  yield  an  actual  money  income  it  was  not  taxed  at  all.  In  a 
country  like  England,  where  there  are  so  many  large  estates 
utilized  for  purposes  of  pleasure  or  other  non-lucrative  ends, 
or  held  for  speculation,  this  had  become  a  source  of  great  em- 
barrassment. Moreover,  even  as  to  the  land  that  is  rented, 
the  English  system  differs  from  that  of  the  United  States  in 
two  important  respects. 

In  the  first  place,  in  the  United  States  land  in  the  outskirts 
of  the  towns  is  subject  to  special  assessments  for  local  improve- 
ments. When  the  value  of  the  land  is  enhanced  by  the  open- 
ing or  grading  of  streets,  a  portion  of  the  enhancement  of 
value  is  taken  by  the  government,  which  in  a  sense  creates  it. 
In  England,  with  rare  exceptions  in  recent  years,  this  practice 
is  unknown.  The  British  landowner  enjoys  the  increment  of 
value,  and  the  burden  of  the  expenditure  is  borne  by  the  gen- 
eral ratepayer. 

In  the  second  place,  land  in  the  United  States  is  taxable  at 
its  selling  value;  and,  if  the  land  rises  in  value  as  population 
increases,  the  landowner  must  still  bear  his  proportion  of  the 
local  burdens,  even  though  the  land  remains  vacant  or  is  used 
for  agricultural  purposes.  While  some  American  towns  are 
indeed  in  the  habit  of  assessing  vacant  lots  with  conaiderabld 
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tenderness,  others  pursue  a  different  practice,  and  in  every  case 
it  is  an  easy  matter  for  an  aroused  public  sentiment  to  make  the 
practice  conform  to  the  law,  and  thus  to  increase  the  burdens 
of  the  land  pari  passu  with  the  rise  of  land  values.  In  Great 
Britain,  on  the  other  hand,  lands  are  taxable  according  to 
rental  value.  If  ttiey  are  vacant  they  are,  as  we  have  seen,  fre- 
quently not  taxed  at  all.  If  they  are  rented  for  agricultural 
purposes,  however,  their  rental  value  is  manifestly  far  lower 
than  would  be  the  case  if  the  land  were  used  for  buildings. 
Consequently,  even  if  they  are  subject  to  the  local  rates,  they 
pay  a  pitifully  small  amount  compared  to  their  real  ability  to 
pay;  and  the  growing  prosperity  of  the  town  results  only  in 
benefits  to  the  landowner  without  subjecting  him  to  any  corre- 
sponding burdens. 

Thus  from  every  point  of  view  the  owxers  of  unimproved 
land  in  Great  Britain  constituted  a  favored  class.  They  were 
not  subject  to  special  assessments,  they  were  not  taxed  when  the 
land  was  unrented,  and  they  were  undertaxed  if  the  land  was 
rented.  In  all  these  respects  they  were  in  a  position  very  dif- 
ferent from  that  of  the  American  landowners.  The  situation 
in  Great  Britain  was  anomalous.  The  new  land  taxes  were 
designed  to  put  an  end  to  this  situation. 

As  far  back  as  1901  a  royal  commission  on  local  taxation  had 
suggested  a  local  tax  on  site  values;  and  in  1904  and  again  in 
1905  a  bill  to  this  effect  had  reached  a  third  reading  in  the 
House  of  Commons.  In  Scotland  the  movement  had  been 
even  more  decided.  As  soon  as  the  Liberal  party  came  into 
power  in  1906  a  general  land-value  tax  bill  applicable  to  Scot- 
land was  passed  in  second  reading,  by  a  large  majority.  It  was 
then  referred  to  a  committee,  and  on  their  recommendation  it 
was  withdrawn  in  favor  of  a  local  valuation  bill.  This  Scotch 
land-valuation  bill  passed  the  House  by  a  large  majority  in  1907, 
but  was  rejected  by  the  Lords.  The  same  thing  happened  in 
1908.  In  1909  both  schemes,  the  English  and  the  Scotch,  were 
finally  taken  up  by  the  government  and  considerably  extended, 
not  only  applying  the  principle  to  Great  Britain  as  a  whole, 
but  also  including  several  additional  kinds  of  land  taxes.  With 
the  political  struggle  which  resulted  in  the  complete  triumph 
of  the  Commons  we  have  not  to  deal  here.  The  important  point 
was  the  final  acceptance  by  the  country  of  the  principle  of  the 
land  taxes. 

The  new  land  taxes  were  four  in  number:  the  undeveloped- 
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land  duty,  the  increment-value  duty,  the  reversion  duty  and  the 
mineral-rights  duty.^ 

The  undeveloped-land  duty  is  a  tax  of  one  halfpenny  on  the 
pound  on  the  site  value  of  undeveloped  land.  Land  is  declared 
to  be  undeveloped  if  it  has  not  been  developed  by  the  erection 
of  dwelling  houses  or  glasshouses  or  greenhouses  or  buildings 
for  the  purpose  of  any  business,  trade  or  industry  other  than 
agriculture,  or  is  not  otherwise  ased  bona  fide  for  any  such 
business.  Although  the  rate  of  this  tax  is  very  low,  it  was 
feared  that  the  scheme  might  prove  to  be  an  entering  wedge  for 
future  increased  taxation;  and  this  apprehension  explains  the 
strong  opposition  which  the  proposal  excited.  As  the  bill  went 
through  the  House  it  was  considerably  altered.  As  it  reached 
the  Lords  and  was  enacted  into  law,  it  provided  that  the  tax 
should  not  be  applied  to  any  land  where  the  site  value  did  not 
exceed  £50  per  acre.  This  at  once  exempted  most  of  the 
agricultural  land.  It  was  also  provided  that,  in  the  case  of 
agricultural  land  where  the  site  value  exceeds  £50  per  acre,  the 
tax  should  be  chargeable  only  on  the  amount  by  which  the  site 
value  exceeds  the  value  of  the  land  for  agricultural  purposes. 
No  duty,  moreover,  is  assessed  on  small  holdings,  that  is,  on 
agricultural  land  occupied  and  cultivated  by  the  owner,  pro- 
vided that  the  total  value  of  all  land  owned  by  him  does  not 
exceed  £500.  Ownership  under  this  clause  includes  leases  of 
fifty  years  or  more.  Other  exemptions  are  made  in  the  case 
of  parks,  gardens,  open  spaces  to  which  the  public  have  access 
as  of  right  or  to  which  the  public  enjoy  reasonable  access,  land 
used  for  games  or  recreations  when  such  use  is  not  of  a  purely 
temporary  character,  and  in  general  any  land  where  the  com- 
missioners think  that  it  is  desirable  for  social  purposes  to  keep 
the  land  free  from  buildings.  Furthermore,  no  duty  is  charged 
on  the  site  value  of  one  acre  of  land,  whatever  its  use,  occupied 
with  a  dwelling  house,  nor  on  the  site  value  of  five  acres  of 
garden  or  pleasure  grounds  occupied  with  a  dwelling  house, 
provided  that  the  site  value  in  question  does  not  exceed  twenty 
times  the  annual  value  of  the  land  and  house  as  assessed  to  the 
income  tax.    Again,  it  is  to  be  noticed  that  when  money  has 

*  The  best  account  of  these  can  be  found  in  J.  Wylie,  The  Duties  on  Land 
Values  and  Mineral  Rights  under  part  I  of  the  Finance  (1909-10)  Act,  \rith 
Introduction,  Notes  and  Apjx^ulices,  etc.  (London,  1910).  Cf.  also  a  briof 
but  excellent  account  in  the  Fifty-fourth  Report  of  the  Commissioners  cif 
Itdand  Rviruuc  (,191 1;.  p.  149  W  seq. 
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been  expended  within  ten  ^  years  on  roads,  sewers,  etc.,  with  a 
view  to  the  development  of  land  included  in  a  scheme  of  land 
development,  the  land  is  to  be  deemed  developed  to  the  extent 
of  one  acre  for  every  £100  of  such  expenditure,  and  to  that 
extent  therefore  exempted  from  duty.  Finally,  when  the 
increased-value  duty  mentioned  in  the  next  paragraph  has  been 
paid  on  any  undeveloped  land,  the  site  value  is  to  be  reduced 
by  a  sum  equal  to  five  times  the  amount  of  such  duty. 

In  the  second  place,  we  come  to  what  is  perhaps  the  most 
interesting  part  of  the  entire  scheme,  the  increment-value  duty. 
This  tax  is  payable  when  land  changes  hands  under  certain 
conditions;  that  is,  it  is  levied  on  the  following  occasions: 
(1)  the  sale  of  any  land  or  interest  therein;  (2)  its  lease  for  a 
period  of  more  than  fourteen  years;  (3)  its  passing  to  a  new 
owner  by  reason  of  death;  ^  (4)  in  the  case  of  land  which  is  held 
by  anybody  corporate  or  incorporate,  and  which  therefore  does 
not  change  hands,  the  tax  is  levied  every  fifteen  years,  with  the 
privilege  on  the  part  of  the  owner  of  paying  in  fifteen  yearly 
instalments.  On  each  of  these  four  occasions  the  site  value  of 
the  land  is  determined,  and  the  excess,  if  any,  of  the  site  value 
thus  ascertained  (commonly  called  the  occasion  site  value)  over 
the  original  site  value  constitutes  the  increment  value.  An  in- 
crement value  of  ten  per  cent  is  not  taxable;  but  on  the  excess 
of  all  increments  of  value  over  ten  per  cent  a  tax  is  imposed  at  the 
rate  of  twenty  per  cent.  In  other  words,  the  tax  amounts  to  a 
fifth  of  any  periodical  increase  in  value  over  ten  per  cent. 
"The  original  site  value *'  is  the  site  value  as  of  April  30,  1909; 
and  on  each  successive  "occasion,''  when  the  site  value  is  com- 
pared with  its  original  value,  credit  is  to  be  allowed  for  the  duty 
paid  on  previous  occasions.  The  balance,  called  the  "duty 
unsatisfied,"  is  therefore  really  a  tax  on  the  entire  increment 
since  the  last  settlement.  In  case  of  a  fee  simple  of  land,  the 
calculation  is  easy;  but  where  the  interest  is  less  than  the  fee 
simple,  the  duty  collectible  is  proportionately  reduced,  the  bal- 
ance ultimately  going  to  the  exchequer  as  occasions  which 
affect  the  other  interests  in  the  land  may  arise. 

*  This  period  was  increased  to  twenty  years  by  the  Revenue  Act  of  1911. 

*  An  interest  expectant  on  the  termination  of  a  life  or  lives  is  not  an  in- 
terest in  land  within  the  meaning  of  the  law.  When  a  life  tenant  dies,  the 
full  tax  is  payable;  but  when  the  land  is  subject  to  a  settlement,  the  duty 
may  be  charged  on  the  land  by  the  persons  liable  to  pay.  Moreover,  in- 
crement-value duty  on  death  is  not  payable  more  than  once  during  the 
continuance  of  the  settlement. 
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In  order  to  provide  for  any  possible  hardship  arising  from  a 
depreciation  in  the  value  of  the  land,  it  is  provided  that  when 
land  has  been  sold  or  leased  within  twenty  years  preceding 
April  30,  1909,  there  may  be  substituted  for  the  original  site 
value  one  based  on  the  consideration  for  the  sale  or  the  sum 
secured  by  mortgage.  The  Revenue  Act  of  1911  still  further 
extends  this  concession  and  permits  a  substitute  site  value 
based  on  the  purchase  price  paid  by  the  owner  of  the  land  or 
of  any  interest  therein  at  any  period  during  his  lifetime,  pro- 
vided he  is  still  the  owner  at  the  date  of  application. 

The  exemptions  from  increment-value  duty  include:  (1)  agri- 
cultural land,  while  that  land  has  no  higher  value  than  its  market 
value  at  the  time  for  agricultural  purposes  only;  (2)  small  houses 
and  properties  which  have  been  in  the  occupation  of  the  o^^^le^ 
for  twelve  months,  provided  that  he  does  not  own  more  than 
fifty  acres  in  all  and  that  the  land  does  not  exceed  seventy-five 
pounds  an  acre;  (3)  land  held  by  a  body  corporate  or  incorpo- 
rate and  used  for  games  or  recreation;  (4)  the  lease  of  tenements 
or  flats  in  an  apartment  house.  The  tax  is  paid  by  stamps,  as 
a  stamp  duty;  and  in  case  of  sales  or  leases  a  stamped  instru- 
ment must  be  presented  showing  that  the  tax  has  been  paid 
or  that  it  is  not  payable.  In  the  case  of  transfers  arising  from 
death,  the  increment-value  duty  is  to  be  collected  in  accord- 
ance with  the  provisions  governing  the  payment  of  the  estate 
duty. 

The  third  of  the  land  taxes  is  the  so-called  reversion  duty, 
which  is  payable  at  the  termination  of  any  lease  of  land.  It  is 
a  tax  of  ten  per  cent  on  the  value  of  the  benefit  accruing  to  the 
lessor  by  reason  of  the  termination  of  the  lease.  The  value  of 
the  benefit  is  ascertained  by  taking  the  total  value  of  the  land 
at  the  time  the  lease  terminates,  less  such  amount  as  is  attribu- 
table to  work  done  or  capital  invested  by  the  lessor,  and  deduct- 
ing from  the  balance  the  value  of  the  land  at  the  time  the  lease 
was  originally  made,  as  ascertained  on  the  basis  of  the  consider- 
ation for  the  lease.  The  reversion  duty  is  not  charged  on  agri- 
cultural land  nor  on  leases  imder  twenty-one  years  nor  when 
the  reversion  has  been  purchased  before  1909,  and  the  lease 
terminates  within  forty  years  of  the  purchase  date  otherwise 
than  by  agreement  between  lessor  and  lessee.  The  duty  is 
payable  by  the  lessor,  who  is  required,  on  the  termination  of 
the  lease,  to  give  particulars  of  the  land  and  his  estimate  of  the 
benefit  accruing.    Provision  is  also  made  that  reversion  duty 
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and  increment-value  duty  shall  not  both  be  paid  on  the  same 
increase  of  value. 

In  the  fourth  place,  the  new  law  provides  for  a  so-called 
mineral-rights  duty,  which  is  a  tax  of  five  per  cent  on  the  rental 
value  of  all  rights  to  work  minerals  and  of  all  mineral  way 
leaves.^  From  the  taxable  minerals,  however,  clay,  brick,  earth, 
sand,  chalk,  limestone  and  gravel  are  excepted.  The  tax  is 
assessed  on  the  proprietor  or  immediate  lessor,  and  if  the  latter 
is  himself  a  lessee  he  is  entitled  to  recover  by  deducting  the 
tax  from  the  rent  paid. 

In  the  case  of  mineral  lands  neither  undeveloped-land  duty 
nor  reversion  duty  is  payable.  So  far  as  increment-value  duty 
is  concerned,  minerals  are  not  subject  to  the  tax  so  long  as  they 
remain  imworked.  If,  however,  they  begin  to  be  worked  after 
1909,  increment-value  duty  becomes  payable  in  any  year  in 
which  the  output  of  the  mine,  as  reflected  by  the  royalties  paid 
in  the  year,  exceeds  eight  per  cent  of  the  capital  value  of  the 
minerals.  In  computing  this  increment  value,  an  allowance  is 
made  for  any  portion  of  the  rental  value  which  represents  a  re- 
turn for  sums  expended  within  fifteen  years  by  the  lessor  in 
boring  or  otherwise  proving  the  minerals.  When  increment- 
value  duty  is  paid  on  minerals,  the  amount  of  the  tax  is  de- 
ducted from  the  mineral-rights  duty  chargeable  in  that  year. 

A  general  provision  applying  to  all  the  land  taxes  is  that, 
when  any  betterment  charges  (or  what  in  America  are  called 
special  assessments)  have  been  levied,  allowance  is  to  be  made 
therefor  by  deducting  such  charge  from  the  increment  value 
of  the  land,  in  the  case  of  increment-value  duty;  from  the  site 
value  of  the  land,  in  the  case  of  undeveloped-land  duty;  and 
from  the  value  of  the  benefit  accruing  to  the  lessor,  in  the  case 
of  reversion  duty. 

With  reference  to  all  these  four  land  taxes,  it  will  be  recog- 
nized that  their  successful  operation  depends  upon  an  exact  valu- 
ation of  the  land.  The  requisite  survey  and  valuation  are  pro- 
vided for  on  a  most  comprehensive  scale,  their  purpose  being  to 
determine  the  value  of  all  land  in  the  United  Kingdom  as  it 
existed  on  April  30,  1909.    The  definitions  of  the  terms  used  in 

*  A  mineral  way  leave  is  defined  as  "any  way  of  leave,  air  leave,  water 
leave,  or  right  to  use  a  shaft  granted  to  or  enjoyed  by  a  working  lessee, 
whether  above  or  underground,  for  the  purpose  of  access  to  or  the  convey- 
ance of  the  minerals  or  the  ventilation  or  drainage  of  his  mine  or  otherwise 
in  connection  ^ith  the  working  of  the  minerals." 
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the  law,  such  as  gross  value,  total  value,  and  site  value,  are  rather 
elaborate.^  The  magnitude  of  the  task  involved  in  making 
the  valuation  appears  from  the  fact  that  the  number  of  heredita- 
ments in  the  United  Kingdom  amounts  to  about  eleven  millions. 
When  the  valuation  books  and  maps  are  completed,  they  will 
form  a  record  second  only  to  the  famous  Domesday  book  of 
the  eleventh  century.  The  government  has  already  set  to 
work,  and  we  are  told  that  in  the  course  of  this  survey  there 
has  been  found  an  estate  which  has  remained  in  the  hands  of 
the  same  family  from  the  time  of  William  the  Conqueror  to 
the  present  day.^  A  good  beginning  has  been  made  in  the 
process  of  valuation,  although  it  will  take  some  years  before  it 
is  completed.  The  government  estimates  the  cost  at  about  two 
million  pounds,  and  the  time  required  for  completing  the  valua- 
tion at  about  five  years.  In  the  meantime,  naturally,  the  fiscal 
result  of  the  new  land  taxes  will  be  inconsiderable;  in  fact,  the 
slight  importance  attached  to  the  fiscal  side  of  the  new  taxes 
was  among  the  cleverest  moves  of  the  government  in  its  contest 

*  A  summary  made  by  the  oflSce  of  internal  revenue  is  as  follows: 

Gross  value  is  the  market  value  of  the  land  in  its  existing  condition,  all 
burdens  and  restrictions  (other  than  rates  or  taxes)  being  neglected. 

Full  site  value  is  gross  value  less  the  difference  between  the  gross  value  and 
the  value  of  the  cleared  site. 

Total  value  is  gross  value  less  the  depreciation  due  to  any  burdens  or 
restrictions  which  have  the  effect  of  permanently  dinunishing  the  value 
of  the  land. 

Assessable  site  tnilue  is  total  value  less  (a)  the  difference  between  gross 
value  and  full  site  value;  (6)  any  enhanced  value  due  to  expenditure  on 
development,  appropriation  for  public  purposes  or  redemption  of  perma- 
nent burdens,  e/c,  on  the  part  of  persons  interested  in  the  land;  (c)  the  ex- 
pense of  clearing  the  site,  where  this  is  necessary  for  the  purpose  of  realizing 
the  full  site  value. 

Speaking  generally,  therefore,  gross  value  and  full  site  value  represent 
respectively  the  value  of  the  site  covered  and  the  site  cleared  without 
roferonoe  to  bunlens  or  restrictions.  Total  value  corresponds  approx- 
imately to  market  value.  Assessable  site  value  represents  the  price  which 
the  cleared  site  would  fetch  if  the  permanent  burdens  remained  and  none  of 
the  outlay  incurre<i  by  the  owner  in  developing  or  otherwise  improving  the 
site  hati  been  expended.  Cf.  Fifty-fourth  Report  of  the  Commissioners  of 
His  Majesty's  Inland  Revenue  (1911),  p.  150. 

In  the  case  of  minerals  the  valuation  is  expected  to  show  the  total  valuf, 
i.e.  the  market  value  of  the  minerals  in  their  existing  condition,  and  the 
capital  value,  i.e.  the  total  value  less  the  value  attributable  to  any  work 
executed  or  expenst*  incurred  in  bringing  them  into  working.  The  capital 
value  of  minerals  is  therefore  analogous  to  the  site  value  of  land. 

-  The  details  of  both  valuations,  separated  by  almost  nine  centuries,  arc 
printed  in  the  appendix  to  the  report  cited  in  the  preceding  note. 
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with  the  landed  mterest,  for  it  prevented  the  landowners  from 
raising  the  cry  of  hardship.  At  the  same  time,  the  new  taxes 
are  expected  ultimately  to  yield  a  substantial  revenue;  some 
competent  authorities  estimate  it  as  likely  to  amount,  at  the 
present  rate,  to  between  five  and  six  million  sterling  annually. 
It  was  originally  proposed  to  devote  one-half  of  the  proceeds  to 
the  relief  of  local  taxation.  This  plan,  however,  was  abandoned 
before  the  law  was  enacted,  and  the  consideration  of  the  point 
was  deferred  until  the  time  when  the  entire  relations,  at  present 
so  unsatisfactory,  between  local  and  general  finance  may  be 
properly  adjusted.^ 

From  this  brief  survey  of  the  provisions  of  the  budget  it  will 
be  recognized  that  England  is  putting  herself  at  the  head  of  those 
nations  which  are  seeking  to  realize  the  importance  of  the  newer 
considerations  in  the  theory  of  taxable  capacity.  In  some  re- 
spects the  reform  is  not  so  drastic  as  it  might  at  first  appear;  for 
in  that  part  of  the  budget  which  aroused  the  greatest  opposition, 
namely,  the  undeveloped-land  duty,  England,  as  is  pointed  out 
above,  had  been  lagging  behind  some  other  countries.  The  intro- 
duction of  a  tax  on  the  capital  value  of  land,  irrespective  of  its 
rental  value,  merely  puts  England  in  a  position  which  has  long 
since  been  achieved,  for  example,  by  the  United  States.  In  the 
matter  of  the  unearned-increment  duty,  also,  England  had  been 
preceded  by  several  of  the  German  towns.  But  taking  it  as  a 
whole,  the  English  system  is  in  advance  of  that  found  in  any 
other  leading  country.  For  it  applies  to  the  income  tax  both 
the  principle  of  differentiation  and  that  of  graduation,  of  which 
only  the  one  or  the  other  is  found  in  other  countries;  and  it 
introduces  into  the  inheritance  tax  a  scale  of  progression  more 
drastic  than  it  has  thus  far  been  found  possible  to  secure  even 
in  Germany. 

It  will  be  seen,  therefore,  that  England  is  attempting  to  real- 
ize the  more  modem  social  ideals  in  taxation.  In  the  first  place, 
so  far  as  the  great  mass  of  indirect  taxes  are  concerned,  England 
not  only  retains  but  increases  those  particular  indirect  taxes 
whose  social  effects  may  be  considered  on  the  whole  relatively 
innocuous.  It  does  not  attempt  to  revert  to  the  discarded  sys- 
tem of  the  past,  but  confines  itself  virtually  to  the  three  great 
categories  of  spirits,  tobacco  and  stamp  taxation.  It  thus 
spreads  over  the  community  as  a  whole  the  burdens  of  a  system 

*  As  to  the  present  situation,  s2q  J.  Wjitson  Grice,  National  and  Local 
Finance  (London,  1910),  and  Sydney  Webb,  Grants  in  Aid  (London,  1910). 
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of  taxes  which  tends  to  decrease  the  weight  of  the  direct  taxes. 
Secondly,  in  the  case  of  the  direct  taxes,  England  is  approaching 
the  realization  of  the  social  ideals  contained  in  the  modem  theory 
of  faculty  or  ability  to  pay.  For  the  modem  conception  of 
ability  to  pay  includes  far  more  than  the  sacrifice  theory  as 
formulated  by  John  Stuart  Mill.  The  sacrifice  theorj'^  looks 
primarily  at  the  disposition  of  a  man's  wealth;  the  newer  idea 
is  that  of  privilege,  which  looks  at  the  acquisition  of  the  wealth. 
The  older  doctrine  was  a  consumption  doctrine;  the  newer 
doctrine  is  a  production  doctrine.  The  modem  theory  of  abil- 
ity to  pay  is  a  compound  of  both  elements.  The  sacrifice 
theory  is  seen  in  the  various  applications  of  the  idea  of  progres- 
sion or  graduation  of  taxation.  The  privilege  theory  is  seen 
primarily  in  the  system  of  differentiation  as  applied  to  the  in- 
come tax  and  in  the  increment-value  duty. 

The  English  budget,  therefore,  is  not  to  be  regarded  as  a 
triumph  for  the  single  taxers.  It  accepts  indeed  a  small  part  of 
the  single-tax  reasoning,  but  it  refuses  to  be  bound  by  its  narrow 
limitations.  It  adopts  the  idea  of  privilege,  which  the  single 
taxers  have  done  such  good  work  in  spreading,  but  it  declines  to 
confine  itself  to  the  particular  form  of  privilege,  the  abolition  of 
which  is  so  dear  to  them.  The  English  budget  not  only  general- 
izes the  conception  of  privilege,  but  combines  with  it  that  of 
sacrifice;  and  the  result  is  a  scheme  of  taxation  which  is,  on  the 
whole,  in  advance  of  that  existing  anywhere  else  in  the  civilized 
world  and  which,  in  some  of  its  elements  at  least,  may  well 
serve  as  a  model  for  the  United  States. 

The  forces  which  are  responsible  for  Lloyd  George's  budget 
are  gradually  leavening  the  life  of  all  modem  civilized  societies; 
and  the  translation  into  the  fiscal  sphere  of  these  social  forces 
cannot  much  longer  be  delayed,  whether  in  America  or  on  the 
European  continent.  The  new  English  laws  are,  at  bottom,  the 
fiscal  expression  of  a  great  social  development. 

III.  Germany 

As  in  all  Federal  states,  the  fiscal  problem  in  Germany  is 
three-fold,  dealing  respectively  with  national,  state  and  local 
finance.  The  reforms  of  1891-93,  which  have  been  described 
in  the  preceding  chapter,  were  concerned  primarily  with  state 
and  local  finance.  The  reforms  of  1909-10  deal  more  particu- 
larly with  federal  finance.  But  the  problems  of  federal  finance 
are  so  closely  interwoven  with  those  of  state  and  local  finance 
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that  in  order  to  obtain  a  clear  understanding  it  is  necessary  to 
consider  them  together. 

The  characteristic  features  of  the  Prussian  reforms  of  1891-93, 
recounted  in  the  preceding  chapter,  were  the  replacement  of  the 
old  state  taxes  on  produce  by  a  modernized  income  tax,  and 
the  addition  to  the  income  tax  of  a  light  supplementary  property 
tax.  This  property  tax  was  designed  to  secure  a  differentiation 
of  the  income  tax  by  imposing  a  somewhat  heavier  burden  upon 
income  from  property  than  upon  those  incomes  which  in  Eng- 
land, are  described  as  earned.  The  movement  so  successfully 
inaugurated  by  Prussia  gradually  spread  throughout  the  empire. 
Bavaria,  which  was  the  last  of  the  large  German  states  to  adopt 
the  income  tax,  took  this  step  in  1910,  and  the  same  year  marked 
the  adoption  of  the  supplementary  property  tax  in  the  smaller 
states  of  Sachsen-Meiningen  and  Sachsen-Weimar.^  At  the 
beginning  of  1912  the  general  income  tax  existed  in  all  the 
twenty-five  German  states,  except  the  two  Mecklenburgs,  while 
the  supplementary  property  tax  had  been  introduced  in  nine 
states,  including  Prussia,  Saxony,  Hessia  and  six  of  the  smaller 
commonwealths. 

Side  by  side  with  this  general  movement  came,  although  a 
little  later,  the  gradual  adoption  of  a  system  of  state  inheritance 
taxes.  The  law  of  1891  in  Prussia  had  indeed  reformed  the 
older  system  of  probate  fees,  and  had  introduced  a  Jight  tax  on 
collateral  inheritances  with  rates  graduated  from  one  to  eight 
per  cent,  according  to  the  degree  of  relationship.  It  was  not 
until  1899  that  Baden  introduced  a  very  slightly  progressive 
direct-inheritance  tax.  From  this  time  on,  until  1906,  when  the 
imperial  government  intervened,  many  of  the  German  states 
levied  direct-inheritance  taxes,  with  progressive  scales  that 
gradually  became  steeper  and  steeper.  Thus  in  general  it  may 
be  said  that,  in  view  of  this  double  movement  toward  income 
and  inheritance  taxes,  the  German  reform  of  state  taxation  was 
proceeding  along  the  lines  of  faculty  or  ability  to  pay. 

When,  however,  we  come  to  consider  federal  taxation,  the 
story  is  a  very  different  one.  The  reform  of  1909  cannot  be 
understood  without  giving  a  short  review  of  federal  finance. 

*  An  account  of  the  development  in  the  separate  stat-es  to  the  end  of  the 
year  1909  is  to  be  found  in  Seligman,  The  Income  Tax,  part  I.,  book  2,  chap- 
ter 1,  of  paragraph  6.  In  the  same  chapter  will  also  be  found  a  detailed  ac- 
count of  the  minor  changes  introduced  into  the  Prussian  income  tax  by  the 
laws  of  1906  and  1909. 
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Prior  to  the  establishment  of  German  political  imity,  customs 
duties  had  been  collected  for  the  conmion  account  of  the  German 
Customs  Union.  In  1867,  when  the  North  German  Federation 
was  organized,  and  in  1871,  when  the  German  Empire  was 
established,  these  duties  and  the  other  common  receipts  of  the 
Customs  Union  were  assigned  to  the  federation,  respectively  to 
the  empire;  and  it  was  provided  that  until  the  federal  govern- 
ment should  levy  independent  taxes  of  its  own,  the  federal 
expenses  should  be  met  by  contributions  from  the  various 
states.  These  contributions,  analogous  to  the  American  req- 
uisitions during  the  period  of  the  first  constitution  from  1781 
to  1789,  are  known  as  Mairicular-Beitrdge.  During  the  sev- 
enties, although  **  extraordinary "  income  to  the  amount  of 
nearly  3,000  million  marks  was  drawn  from  the  French  war  in- 
demnity, it  was  found  necessary  to  collect  such  contributions 
from  the  states:  from  1872  to  1878  inclusive  they  averaged 
nearly  65  million  marks  annually. 

After  1879,  however,  in  consequence  of  the  higher  customs 
duties  established  in  that  year,  the  direct  receipts  of  the  empire 
became  greater  than  its  expenditures.  The  state  contributions 
to  the  empire,  which  were  now  obviously  imnecessary,  were 
nevertheless  retained,  largely  for  political  reasons;  and  the 
following  somewhat  complicated  arrangement  was  established: 
the  surplus  .of  all  revenues  from  imports  and  from  the  federal 
excise  on  tobacco,  in  excess  of  130  million  marks,  was  assigned 
or  allotted  to  the  separate  states;  the  state  contributions 
needed  to  balance  the  imperial  budget  were  charged  against 
the  several  states  and  set  off  against  their  respective  allotments 
(as  both  allotments  and  contributions  were  distributed  per  capita 
of  the  population,  the  set-off  was  perfect);  and  any  surplus 
of  allotments  over  contributions  was  paid  to  the  states.  Con- 
tributions charged  against  the  states  under  this  arrangement 
were,  a  little  later  on,  called  "covered"  contributions,  because 
exactly  covered  by  the  allotments;  while  any  additional  contri- 
butions over  and  above  the  allotments  received  the  name  of  "un- 
covered "  contributions.  But  for  years,  as  just  explained,  all  the 
contributions  were  covered  contributions.  It  was  really  a  mat- 
ter of  bookkeeping,  as  no  Beitrdge  were  actually  paid  by  the 
states  after  1879,  the  states  receiving  in  cash  the  balances  of 
their  allotments  over  their  contributions.  During  the  ensuing 
years  these  balances  grew,  because  certain  surpluses  of  other 
federal  taxes  (stamp  taxes  and  taxes  on  spirits)  were  also  as- 
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signed  to  the  states.  It  should  be  noted  that  all  the  federal 
taxes  that  had  been  imposed  up  to  1891  were  indirect  taxes. 

During  the  last  two  decades  of  the  century  the  states  thus 
received,  through  federal  grants,  more  than  was  charged  to  them 
in  the* way  of  contributions;  and  from  1896  to  1900  laws  were 
passed  from  year  to  year  regulating  certain  details  of  the  sur- 
plus allotment  to  the  various  states.  By  the  end  of  the  century, 
however,  a  change  took  place.  The  increasing  expenditures 
of  the  empire,  especially  for  armaments,  changed  the  surpluses 
into  deficits,  and  the  various  states  had  now  again  to  make 
uncovered  contributions  or  actual  Beitrdge  to  the  empire. 
Moreover,  the  system  of  federal  grants  to  the  states  began  to 
introduce  considerable  confusion  into  the  state  budgets,  as 
the  states  could  never  tell  beforehand  exactly  how  much  was 
coming  to  them.  Accordingly,  in  1904,  the  system  of  federal 
grants  was  abolished,  so  far  as  the  surpluses  from  customs  and 
the  tobacco  tax  were  concerned,  leaving  only  some  of  the  stamp 
taxes  and  the  spirits  tax  subject  to  the  old  arrangement. 

In  the  year  1906  the  increasing  needs  of  the  imperial  govern- 
ment led  to  the  adoption  of  a  number  of  new  federal  taxes,  so 
that  the  system  henceforth  included,  in  addition  to  the  customs 
duties,  internal  taxes  on  tobacco,  sugar,  salt,  champagne,  beer, 
playing  cards  and  spirituous  liquors  and  stamp  taxes  on  securi- 
ties, sales,  lotteries,  railroad  freight  receipts  and  passenger  tickets. 
An  important  feature  of  the  law  of  1906  was  the  introduction 
of  a  federal  inheritance  tax,  from  which  direct  descendants  were 
exempt.  The  rates  varied  from  four  to  ten  per  cent,  according  to 
the  degree  of  relationship;  and  in  the  case  of  inheritances  of  over 
20,000  marks  additions  to  the  respective  rates  were  imposed, 
rising,  in  the  case  of  inheritances  over  one  million  marks,  to  two 
and  one-half  times  the  original  rate.  The  tax  was  to  be  levied, 
however,  by  the  separate  states,  subject  to  the  federal  law  gov- 
erning double  taxation,  and  subject  also  to  supervision  on  the 
part  of  the  imperial  authorities.  Two-thirds  of  the  yield  of  the 
inheritance  tax  was  to  go  to  the  empire,  one-third  to  the  separate 
states,  which  now  were  to  abandon  their  own  inheritance  taxes. 
It  was,  however,  provided  that  for  a  few  years,  each  state  should 
be  guaranteed  against  any  loss  of  revenue  from  the  readjust- 
ment. So  far  as  the  indirect  taxes  were  concerned,  the  old 
system  of  federal  grants  to  the  states  was  retained  only  in  the 
case  of  spirituous  liquors  and  the  stamp  taxes  on  securities,  sales 
and  lotteries.    The  law  of  1906  also  provided  for  a  postpone- 
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ment  {Stundung)  in  the  payment  by  the  states  of  their  con- 
tributions, whenever  the  excess  of  these  contributions  over 
the  federal  grants  should  amount  to  more  than  40  pf.  per  head 
of  population. 

The  immense  outlays  for  the  navy,  however,  caused  such  a 
deficit  in  the  imperial  finances  and  promised  to  be  such  a  burden 
on  the  states,  through  calls  for  contributions,  that  it  became 
necessary  to  readjust  the  whole  system.^  It  was  generally 
recognized  that  an  additional  independent  federal  revenue 
of  500  million  marks  a  year  had  become  imperative.  It  was 
also  conceded  that  the  greater  part  of  this  addition  must  come 
from  indirect  taxes,  the  government  itself  proposing  that 
400  of  the  500  millions  should  be  derived  from  this  source. 
As  regards  the  remaining  100  millions,  the  government  sug- 
gested an  imperial  inheritance  tax,  to  be  extended  to  direct  de- 
scendants, and  with  rates  on  other  relatives  considerably  higher 
than  under  the  existing  law.  The  exact  proposal  was  to  add 
to  the  existing  inheritance  tax,  which  was  payable  on  the  indi- 
vidual shares,  a  tax  on  the  whole  estate,  like  the  English  estate 
duty,  with  rates  ranging  from  one-half  of  one  per  cent,  to  three 
per  cent.  The  project  included  the  interesting  provision  that 
where  the  estate  had  previously  passed  within  five  years  the  tax 
should  not  again  be  levied,  and  that  when  the  estate  had  previ- 
ously passed  within  ten  years  only  one-half  of  the  rates  should 
be  imposed.  It  was  also  proposed  to  secure  for  the  federal  gov- 
ernment some  revenue  from  the  increment-value  land  iixxes, 
which,  as  we  shall  see,  had  been  rapidly  developing  throughout 
Germany. 

The  government  proposals  were  met  by  counter-proposals  on 
the  part  of  the  large  landed  proprietors,  who  vigorously  objected 
to  the  new  estate  duty.  A  heated  discussion  ensued,  accom- 
panied by  a  deluge  of  literature.- 

*  For  a  good  statement  of  the  situation  see  Professor  Adolf  Wagner's 
Die  Reichsfinariznol  und  die  Pflichicn  des  deiUschen  Volks  mit  seiner  politi- 
schen  Pnrteien.  Ein  Mahnworl  eines  alien  Mannes.  Berlin,  1908.  Pro- 
fessor Wagner  suggested  that  a  part  of  the  needed  revenue  should  come 
from  an  imperial  income  tax. 

*The  best  account  of  the  government  proposals  is  contained  in  Die 
Reichsfinanzreform:  Ein  F-ahreTy  consisting  of  essays  by  prominent  publi- 
cists, and  published  by  the  Vereinigung  zur  Forderling  der  Reiohafinanirp- 
form,  2  vols.  Berlin,  1909.  Many  other  books  or  pamphlets,  all  with  the 
same  general  title  Die  Reichsfinanzreform ^  or  Zur  Reischafifianzreform,  were 
published  by  professors,  officials,  prominent  business  men,  etc.  Among  the 
most  important  were  those  of  Minister  Sydow,  Graf  zu  Reventlow,  Dr. 
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The  government  was  ultimately  compelled  to  abandon  the 
proposed  taxes  on  wine,  gas  lighting  and  advertisements,  to 
reduce  the  increase  of  the  beer  tax  by  about  one-half,  and  to 
give  up  the  project  of  an  inheritance  tax.  This  last  fact  led 
to  the  resignation  of  the  imperial  chancellor.  The  law,  or 
properly  speaking  the  laws,  of  1909,  as  finally  adopted,  provided 
for  three  classes  of  measures:  the  raising  of  the  requisite  addi- 
tional revenue;  the  settlement  of  the  fiscal  relations  between 
the  empire  and  the  states;  and  the  adoption,  in  principle  at 
least,  of  an  imj^rial  tax  on  the  so-called  unearned  increment  of 
land.    Let  us  consider  each  of  these  in  turn. 

The  most  important  point  about  the  provision  for  the  addi- 
tional revenue  is  that  the  needed  increase,  namely,  500  millions, 
was  derived  entirely  from  the  new  or  augmented  indirect  taxes, 
with  the  exception  that  25  millions  were  to  be  secured  by  a 
slight  addition  to  the  Matriculur-Beitrdgey  and  by  the  turning 
over  to  the  empire  of  three-fourths,  instead  of  two-thirds,  of 
the  existing  inheritance  tax.  In  detail  the  sources  of  the  addi- 
tional revenue  and  the  amounts  derived  from  each  source  were 
as  follows: 

MILUON  HILUON 

TAXES  MARKS  TAXES  llABKS 

Boer 100         Securities 22}  ^ 

Spirits 80  Electric  and  other  lamps . .  20 

Tobacco  and  cigarettes ...  43         Railroad  tickets 20 

Transfers  of  real  estate ...  40  Tickets    and    receipts    of 

Tea  and  coffee  imports .. .  37  bank    deposits     (stamp 

Sugar 35  tax) 10 

Dividends     and     interest  Sparkling  wine 5 

(TcUonsteuer) 27H     Minor  stamp  taxes 10 

Matches 25  


Total  from  taxes 475 

Increase  of  state  contributions  and  of  proportion  of  inheritance 
tax 25 


Total  additional  revenue. . .  500 

Bendixen  and  Professors  Wagner,  Schmoller,  Lamprecht,  Brentano,  Schanz 
and  von  Heckel.  A  complete  list  of  this  literature  will  be  found  at  the  end 
of  volume  ii.  of  the  publication  mentioned  at  the  beginning  of  this  note. 
Cf.  also  Fritz  Schumann,  "Die  Reichsfinanzreform,"  in  Finanz-Archiv, 
vol.  27  (1910),  pp.  201-245,  followed  by  a  reprint  of  the  successive  laws 
themselves  on  pp.  24G-ii93.  See  also  Ix?nachmann,  Die  Reichsfinauzn/ornif 
Berlin,  1909;  and  A.  Hesse,  "Die  Reichsfinanzgesetze  von  1909,"  in  Con- 
rad's JarbucheTy  vol.  38  (1909),  p.  721  el  sea. 
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All  these  were  either  new  taxes  or  additions  to  old  taxes, 
with  the  exception  of  the  taxes  on  sugar  and  railroad  tickets. 
As  to  sugar,  a  previous  law  (1908)  had  provided  that  the  existing 
tax  should  be  lowered,  beginning  in  1909,  from  fourteen  to  ten 
marks  per  100  kilograms, — an  estimated  reduction  of  about 
thirty-five  million  marks.  The  new  law  of  1909  provided  that 
this  reduction  should  not  go  into  effect  until  1914,  thus  retaining 
a  revenue  of  thirty-five  millions.  In  the  same  way  it  had  been 
originally  decided  to  drop  the  tax  on  railroad  tickets;  but  the 
new  law  continued  this  tax  and  thus  retained  twenty  millions 
of  revenue. 

Of  the  new  or  additional  taxes,  the  most  important  was  that  on 
beer.  The  imperial  beer  tax  had  not  l)een  applicable  to  Bavaria, 
Wurtemburg  or  Baden,  which  had  reserved  the  right  of  levy- 
ing independent  taxes  on  beer.  The  law  of  1909  not  only 
applied  to  the  whole  empire  but  considerably  increased  the 
tax.  The  old  rate  of  1.70  marks  per  hectoliter,  changed  in 
1906  to  vary  from  1.68  to  2.50  marks,  was  now  raised  to  4.30 
marks. 

In  the  case  of  spirituous  liquors,  the  government  first  en- 
deavored to  introduce  a  fiscal  monopoly,  reverting  to  a  scheme 
that  had  been  originally  introduced  in  1886.  When  the  monop- 
oly project  was  defeated,  it  was  found  desirable  not  only  to 
increase  but  to  simplify  the  existing  taxes.  The  South  Ger- 
man states  had  been  subject  to  the  imperial  taxes  on  spirits 
since  1887,  but  there  had  grown  up  a  whole  code  of  taxes  on 
raw  material,  on  process  and  on  product  (Mai^chbottichsteuer, 
Branniwein'Malerialskuer,  Brennsteiier  and  Verhrauchsahgabe). 
Of  all  these  taxes  only  one,  namely,  the  tax  on  the  product 
itself  {Verhrauchsahgabe)  was  retained,  but  it  was  now  materially 
increased  from  50-70  marks  per  hectoliter  to  105-125  marks, 
according  as  it  was  within  or  without  the  "contingent.'*  ^   The 

*  This  "contingent"  arrangement  is  very  complicated.  When  the  spirita 
tax  was  increased  in  1887  to  70  marks  per  hectoliter  of  pure  alcohol,  it  was 
expected  that  the  price  would  fall  because  of  the  falling  off  in  the  demand. 
In  order,  therefore,  to  compensate  the  distillers,  the  tax  was  reduced  to 
50  marks  for  a  part  of  the  domestic  demand,  and  the  spirits  subject  to  this 
lower  tax  were  called  the  "contingent  spirits."  It  was  expected  that  the 
price  of  the  whole  output  would  conform  to  the  higher  tax  of  70  marks  on 
the  non-contingent  part  of  the  supply,  and  that  therefore  the  domestic 
distilior  would  get  a  bounty  of  20  marks  on  the  corresponding  part.  Thw 
bounty  wjis  the  so-called  "love  contribution"  (Li^besabgabe) .  It  was 
further  supi>ose<i  that  if  there  should  be  such  a  change  in  the  domestic 
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tax  was  also  graduated  according  to  the  size  of  the  distilleries 
and  a  distinction  was  made  between  agricultural  and  industrial 
distilleries. 

In  the  case  of  tobacco,  the  old  taxes  on  leaf,  were  increased, 
for  the  uncured  leaf  from  36  to  45  marks,  and  for  the  cured  leaf 
from  45  to  57  marks,  with  the  provision  that  in  case  of  very 
small  fields  a  tax  on  the  area  of  the  land  (four  and  one-half  pf. 
for  every  square  metre)  should  be  substituted.  In  the  case  of  cig- 
arettes the  tax  was  increased  so  as  to  vary  from  two  to  fifteen 
marks  per  thousand,  with  separate  taxes  on  cigarette  paper  and 
cigarette  tobacco.  Finally,  the  import  duties  on  tobacco  were 
considerably  increased. 

The  attempt  to  levy  a  general  tax  on  all  wine  came  to  a  disas- 
trous end.  All  that  could  be  done  was  to  increase  the  tax  on 
sparkling  wine  which  had  been  imposed  in  1902  at  the  rate  of 
from  10  to  50  pf.  per  bottle,  so  that  from  now  on  the  upper  limit 
of  the  tax  was  three  marks  per  bottle.  Of  the  other  taxes,  the 
stamp  tax  on  securities  was  raised  from  the  old  rate  (six-tenths 
of  one  per  cent  to  three  per  cent)  to  two  to  five  per  cent;  and  the 
stamp  tax  on  transfers  of  real  estate  was  increased  from  one- 
third  to  two-thirds  of  one  per  cent,  to  continue  until  a  tax  on 
land  increment  value  should  be  introduced.  In  addition  to  these 
increases  in  the  old  taxes,  new  taxes  were  laid  on  petroleum, 
six  to  ten  marks  per  100  kilograms;  on  electric  lamps,  5  pf,  to 
one  mark  per  lamp;  on  matches,  one  to  five  pf,  per  box;  on 

demand  that  none  of  the  70  marks  tax  on  spirits  should  be  needed,  the 
price  would  then  fall  and  the  bounty  disappear. 

As  a  matter  of  fact  there  always  remained  a  difference  of  20  marks  in  the 
price  between  the  contingent  and  the  non-contingent  spirits;  and  since 
two  million  hectoliters  were  used,  the  bounty  amounted  to  40  million 
marks,  the  so-called  Vierzig  Millionen  Geschendc.  But,  as  the  demand  fell 
off,  the  price  did  likewise,  so  that  the  distillers  really  made  no  more  than 
before. 

The  details  of  the  '^Contingentierung"  were  changed  from  time  to  time. 
In  18S7  the  contingent  was  fixed  at  four  and  one-half  liters  per  head  of 
population  every  five  years.  But  this  turned  out  to  be  unsatisfactory 
because  the  demand  for  liquor  stood  in  no  relation  to  population.  There- 
fore the  per  capita  calculation,  which  varied  the  contingent  according  to  the 
amount  of  alcohol  produced,  was  modified  according  to  changes  in  the 
process  of  manufacture,  the  amount  of  land  employed,  the  size  of  business, 
etc.  In  1902  further  modifications  were  made.  By  the  new  law  of  1909 
the  total  contingent  was  fixed  for  two  years  at  2,309,212  liters  of  pure 
alcohol,  being  apportioned  to  each  state  according  to  a  scries  of  compli- 
cated rules. 
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checks,  ten  pf.;  and  on  dividends  and  interest  (the  so-called 
Talonstever),^  one  per  cent. 

It  will  be  seen  that  Germany  has  gone  much  further  than 
Great  Britain  in  its  reliance  on  indirect  taxes.  It  can  hardlv 
be  doubted  that  Germany  overshot  the  mark  in  refusing  to 
accept  the  inheritance-tax  project.  Indeed  it  is  not  at  all 
improbable  that  before  long  the  original  scheme  will  reappear. 
But  even  with  the  possible  adoption  of  the  inheritance  tax,  it  is 
obvious  that  the  great  mass  of  the  additional  revenue  will 
still  come  from  indirect  taxes. 

The  second  point  in  the  new  German  law  was  the  settlement 
of  the  contribution  question.  It  will  be  remembered^  that 
just  before  the  new  law  went  into  effect  there  were  no  less  than 
three  kinds  of  Matricular-Beitrdge:  first,  the  "postponed  "  con- 
tributions referred  to  above;  second,  the  contributions  covered 
by  the  return  grants  from  the  empire  to  the  state;  and  third, 
the  uncovered  contributions,  amounting  to  forty  pf,  per  head.' 
The  postponed  contributions  were  now  abolished,  and  the  out- 
standing amount  of  144  million  marks  was  assumed  by  the 
empire,  to  be  funded  into  imperial  debt.  As  to  the  second 
category,  it  was  provided  that  there  should  henceforth  be  only 
one  class  of  imperial  grants  {Ueberweisungen),  namely,  those 
consisting  of  the  net  yield  of  the  tax  on  spirits  mentioned  above. 
Finally,  the  uncovered  contributions  were  increased  to  eighty 
pf.  per  head.  Since,  however,  the  individual  states  were  hence- 
forth to  retain  only  one-fourth  instead  of  one-third  of  the  in- 
heritance tax,  it  was  provided  that  if  the  excess  of  contributions 
over  grants  amounted  to  more  than  a  sum  fixed  for  the  first  year 
at  48,512  million  marks,  and  changing  thereafter  accordmg  to 
the  per  capita  provision  just  mentioned  the  surplus  should  Ix) 
defrayed  at  first  out  of  a  loan  and  then,  after  April,  1911,  out  of 
imperial  funds.  ^ 

The  third  important  point  in  the  new  legislation  was  the 
adoption,  in  principle  at  least,  of  an  imperial  tax  on  the  imeamed 

^  The  Talonsteuer  was  imposed  on  Gewinn-ArUeUacheine  and  Zinihogtn 
(coupon  sheets).  The  "talon"  is  that  part  of  the  coupon  which  entitles 
the  bearer  to  a  series  of  new  coupons  when  the  coupons  are  exhausted  before 
the  due  date  of  the  bond. 

*  Cf.  sxipra^  page  498. 
'  Cf.  supra  ^  p.  500. 

*  The  excess  of  such  contributions  over  imperial  grants  which  had  re- 
niainiHl  at  about  24  million  marks  from  1902  to  1906  rose  to  88  millions  in 
1907,  to  150  millions  in  1908  and  to  232  millions  in  1909. 
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increment  of  land.    This  matter  is  so  important  as  to  deserve  a 
separate  section. 

IV.  The  German  Tax  on  Unearned  Increment 

When  this  matter  came  up  for  discussion  in  parliament  it 
was  soon  recognized  that  more  time  would  be  needed  to  work 
out  the  details  of  an  adequate  law.  It  was  therefore  decided 
to  accept  only  the  principle  of  the  tax  and  to  postpone  the 
enactment  of  the  law  until  1911,  filling  up  the  gap  in  the  budg- 
et by  a  temporary  stamp  tax  on  sales  of  real  estate.  It  was 
found  desirable,  however,  for  various  reasons,  to  expedite  the 
preparation  of  the  bill,  which  was  finally  enacted  into  law  Feb- 
ruary 14th,  1910. 

Hitherto,  with  few  exceptions,  increment-value  taxes  on 
land  had  been  levied  only  by  municipalities.^    The  tax  was 

^  A  good  account  of  these  taxes  will  be  found  in  the  report  by  Bernard 
Mallet,  "The  Taxation  of  Increment  Value  in  Frankfort  and  other  German 
States,"  in  the  blue  book  entitled  Taxation  of  Land^  etc.  Papers  hearing  on 
Ijaiid  Taxes  and  on  Income  Tax^  etc.^  in  certain  Foreign  Countries^  and  on  the 
Working  of  Taxation  of  Site  Values  in  certain  States  of  the  United  States  and  in 
British  Colonies^  together  with  Extracts  relative  to  Land  Taxation  from  Re- 
ports of  Royal  Cotnmissions  and  Parliamentary  Committees.  (Cd.  4750) 
London  (1909).  Accounts  of  the  earlier  development  will  be  found  in 
11.  Brunhuber,  "Taxation  of  Unearned  Increment  in  Germany,"  in  Qimr- 
terly  Journal  of  Economics^  vol.  xxii.  (1907),  pp.  83-106;  and  in  R.  C.  Brooks, 
"The  New  Unearned  Increment  Taxes  in  Germany,"  in  Yale  Review,  vol. 
16(1907),  pp.  236-261. 

In  Germany  the  fullest  account  will  be  found  in  the  successive  numbers 
of  the  quarterly  periodical,  Jahrbuch  der  Rodenreformy  edited  by  A.  Dam- 
aschke.  Cf.  especially  the  article  by  Professor  Adolf  Wagner,  **Zur  RectU- 
fertigung  der  Wertzuwachssteiier,  in  vol.  ii.  (1906).  Among  the  earlier  works 
the  most  important  are  Adolf  Weber,  Ueber  Bodenrente  und  Bodenspekula- 
tion  in  dermodemen  Stadt  (Ixjipzig,  1904);  II.  Brunhuber,  Die  Wertzutvachs- 
steuer  in  Praxis  und  Textrie  (Jena,  1905) ;  Wesselski,  Die  Beteiligung  der  Stadt- 
verwaltung  am  Boden-Wertzuwachs  (Berlin,  1905);  Pabst,  Die  Idee  einer 
Besteuerung  der  Konjxmctur-Gewinne  an  Grundstiicken  und  Gebduden  (Berlin, 
1906);  Baumeister  und  Jiiger,  Die  Wertzuivachssteuer  (Berlin,  1906);  J.  V. 
Bredt,  Der  Wertzuwachs  an  Grundstiicken  und  seine  Besteuerung  in  Preussen 
(Berlin,  1907);  K.  Kumpmann,  Die  Wertzuuxichssteuer  (Tubingen,  1907); 
J.  H.  Epstein,  Zur  Verteidigung  der  Zuuxichssteuer  (Berlin,  1907);  M. 
Diefke,  Die  Wertzuwachssteuer  (Berlin,  1908).  Perhaps  the  best  of  all 
these  earher  works  is  that  of  D.  Boldt,  Die  Wertzuwachssteuer  (3d  edition, 
Dortmund,  1909).  Among  the  later  works  arc  those  of  Keller,  Die  Be- 
steuerung der  Gebdude  und  BausteUen  inshesondere  Wertzuwachssteuem  (Ber- 
lin, 1910);  H.  Weissenbom,  Die  Bejiteuerung  nach  dem  Wertzuwachs  (Berlin, 
19iO);  and  J.  S.  Steiger,  Die  Wertzuwachssteuer  iji  Deutschland  und  der 
Schweiz  (Zurich,  1910);  Cf.  also  Fabrizio  Xatoli,  Uimposta  suW  incremento 
di  valore  del  suolo  urhano  (Palermo,  1908) 
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first  imposed  in  the  German  colony  of  Kiauehau  in  1898.  When 
the  German  government  took  over  that  possession  the  Admiral 
in  charge,  von  Diederich,  was  much  concerned  over  the  diffi- 
culties that  had  developed  in  some  of  the  Asiatic  colonies,  and 
especially  in  the  cities  opened  to  the  world's  trade  by  China  in 
1895,  where  a  few  speculators  had  bought  up  much  of  the 
land  for  ridiculously  small  sums  and  then  held  it  for  sale  to 
Europeans  at  very  high  prices.  The  German  government  was 
about  to  make  large  outlays  in  constructing  harbors,  erect- 
ing government  buildings  and  building  railroad  stations  and 
factories.  The  admiral,  foreseeing  a  great  rise  in  land  values 
thought  that  it  would  be  desirable  for  the  government  to  pur- 
chase a  large  part  of  the  land  and  then  sell  it  to  intending  pur- 
chasers as  might  be  needed.  With  this  object  in  view,  he  issued, 
on  the  very  day  of  occupancy,  November  14,  1897,  a  proc- 
lamation forbidding  any  transfer  of  land  without  the  author- 
ization of  the  government.  As  the  immediate  purchase  by 
the  government  turned  out,  however,  to  be  impracticable, 
the  admiral  contented  himself  with  obtaining  from  the  native 
holders,  by  offering  them  a  remission  of  a  certain  part  of  the 
annual  land  tax,  an  option  on  the  land  at  prices  existing  at 
the  time  of  occupation.  As  the  land,  however,  even  if  not  in 
possession  of  the  government,  was  sure  to  increase  in  value 
almost  entirely  because  of  the  prospective  outlay  by  the  gov- 
ernment, an  official  memorial  of  April,  1898,  suggested  that  no 
future  transfer  of  land  should  be  permitted  without  the  authori- 
zation of  the  government,  which  should  also  participate  in  the 
profits.  The  ideas  of  the  memorial  were  carried  out  in  the 
famous  land  ordinance  of  1898.  This  provided  that  whenever 
any  plot  of  land  in  the  colony  was  sold,  one-third  of  the  in- 
crease in  its  value,  after  deducting  any  improvements  in  or  on 
the  land  made  by  the  owner,  should  be  paid  to  the  government; 
and  that  in  case  the  land  was  not  sold,  it  should  be  valued 
every  twenty-five  years  and  one-third  of  any  increase  in  the 
value  be  similarly  paid  to  the  government.  The  first  was  called 
the  direct  increment  tax  (direkte  Zuwachssteuer),  the  second, 
the  indirect  increment  tax.^ 

*  The  "  Landordnunp"  of  Kiauehau  is  printed  in  full  in  the  first  number 
of  the  Jahrbuch  der  Bodenreform,  190.5,  p.  66.  A  thorough  study  of  the 
entire  matter  is  made  by  Dr.  W.  Schrammler  in  two  articles:  "Die  Land- 
politik  im  Kiautschougebict,"  and  **Di(*  Steiier-politik  im  Kiautschouge- 
biet,"  in  the  same  periodical,  vol.  x\ni.  (1911),  pp.  1-62,  and  vol.  viii.  (1912), 
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Neither  the  official  who  was  primarily  responsible  for  the 
plan  nor  the  admiral  who  put  it  in  force  was  acquainted  with 
the  theories  of  either  John  Stuart  Mill  or  Henry  Cfcorge. 
The  measure  was  a  purely  practical  one,  and  was  designed 
not  so  much  to  secure  fiscal  results  as  to  prevent  speculation 
on  the  part  of  the  Chinese  and  the  acquisition  of  the  best  land 
by  private  individuals.  In  fact,  the  yield  of  the  tax  was  negli- 
gible, the  greatest  revenue,  secured  in  1901-02  amounting  to 
only  $2,004.  On  the  other  hand,  since  the  land  was  sold  only 
to  those  who  guaranteed  to  build  at  once,  the  speculator  was 
effectually  discouraged. 

The  Kiauchau  experiment  at  once  attracted  the  attention 
of  the  land  reformers  in  Germany.  The  German  Land  Reform 
League  petitioned  the  government  to'  extend  the  principle  to 
the  other  German  colonies.^  At  the  Colonial  Congress  of 
1902  in  Berlin  the  success  of  the  scheme  was  emphasized,  and 
as  a  result  the  possibility  of  applying  the  plan  within  Germany 
itself  began  to  be  discussed  in  the  press. 

The  situation  in  Germany  was  peculiar.  The  cities  were 
growing  with  a  rapidity  exceeded  perhaps  nowhere  in  the 
world,  and  there  was  accordingly  great  opportunity  for  specula- 
tive activity.  The  German  tax  system,  moreover,  played  pecul- 
iarly into  the  hands  of  the  speculators.  Li  the  first  place, 
although  a  few  cities  practise  the  system  of  special  assessments 
{Beitrage),  they  are  in  most  cases  levied,  not  as  in  the  United 
States  when  the  improvements  are  made,  but  only  when  the 
building  is  erected.  There  is  thus  every  inducement  to  keep 
the  land  idle  as  long  as  possible.  Secondly,  the  land  tax  is 
not  assessed  on  the  selling  value  of  the  land,  as  in  the  United 
States,  but  on  its  assumed  produce  or  yield.  Moreover,  the 
calculation  of  the  estimated  yield  of  the  land  used  for  agricul- 
tural purposes  is  revised  only  at  long  intervals,  in  Prussia,  e.g, 
every  fifteen  years.  As,  therefore,  the  towns  rapidly  encroach 
upon  the  agricultural  suburbs,  the  land  continues  for  a  long 
time  to  be  assessed,  notwithstanding  its  enormous  rise  in  value, 
according  to  its  assumed  produce  as  so-called  "potato  land." 
The  result,  of  course,  is  to  offer  every  inducement  to  the  specu- 
lator to  keep  land  out  of  use.     As  a  consequence,  German 

pp.  1-68.    Here  will  also  be  found  a  reprint  of  the  memorial  or  Denkschrift 
iiber  Land  und  Stetierwesen. 

*  The  German  Land  Reform  Ix?agiie  issued  Zur  Landfrage  in  den  Kolan- 
ieUf  1899;  and  Kamerun  oder  KiautschoUf  1900 
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towns,  especially  those  of  moderate  size,  have  been  confronted 
by  a  housing  problem  {Wohnungsnot),  such  as  is  found  nowhere 
else  in  the  civilized  world.  For  in  England  the  cities  have 
not  grown  at  quite  so  rapid  a  pace,  and  in  the  United  States 
the  practice  of  assessing  the  real  property  tax,  on  the  basis  of 
actual  selling  value  coupled  with  the  system  of  special  assess- 
ments, which  imposes  a  heavy  l)urden  on  the  land  before  the 
building  improvements  are  made,  effectually  prevents  the 
German  abuses.  In  Germany,  therefore,  since  the  beginning  of 
the  twentieth  century  a  great  literature  has  arisen  on  the  housing 
problem  as  connected  with  the  fiscal  question.^ 

The  reform  movement  assumed  two  forms.  The  first  was 
to  introduce  a  tax  on  the  selling  value  of  real  estate  {Steuer- 
nach  dem  gemeinen  Wert  or  Besitzsteuer)  j  either  in  place  of  the 
existing  tax  on  assumed  produce  or  in  addition  to  it.  In  a  few 
cities  such  a  tax  has  now  been  introduced,  although  at  a  far 
lower  rate  than  is  customary  in  American  cities  and  with 
correspondingly  less  effect  in  removing  the  evils  of  the  situa- 
tion. 

The  second  phase  of  the  reform  was  the  introduction  of 
a  tax  on  unearned  increment,  based  on  the  Kiauchau  experiment 
discussed  above.  The  first  city  to  introduce  the  increment- value 
tax  was  Frankfort  a.  M.  which  initiated  the  system  in  1904.  In 
the  following  year  Cologne  and  Gelsenkirchen,  and  in  1906  Ek)rt- 
mund  and  Essen  adopted  the  scheme.  From  that  time  on, 
the  movement  spread  rapidly  throughout  Germany:  by  April, 
1910,  the  increment-value  tax  was  found  in  about  4,500 
cities  and  to\Mis,  including  alx)ut  one-fourth  of  the  entire 
population  of  the  German  empire.  The  tax  varied  in  its 
details  from  place  to  place,  but  the  fundamental  principles 
were  everywhere  similar.  As  these  separate  taxes  have  now 
all  been  abolished,  it  ^vill  suffice  to  call  att<jntion  to  their  chief 
features. 

*  Compare  Paul  Voigt,  Grundrente  und  Wohnungsjrage  in  Berlin  und 
seijien  Vororteri  (Jena,  1901);  Adolf  Weber,  Ueber  Bodenrente  und  Boden- 
spekulation  in  der  modernen  Stadt  (Leipzig,  1904);  Fuchs,  Zur  Wohnungs- 
frage  (Leipzig,  1904);  R.  Eberstadt,  Die  Spekidaiion  im  neuzeitlichen  Stdd- 
tebau  (Jena,  1907);  and  Haridhuch  des  Wohnungs  wcsens  und  der  Wohnung9' 
frage  (Jena,  1911);  K.  von  Mangoldt,  Die  stcUitische  Bodcnfrage  (Gbttingen; 
1907);  ().  Gutzeit,  Die  Bodenreform  (I^eipzig,  1907);  J.  von  Bredt,  Die 
National-Oekonomie  des  Boden  (IJerlin,  1908);  Adolf  Weber.  Boden  und 
Wohnnng  (Leipzig,  1908);  and  W.  Gemund.  Bodenfraqe  und  Bodenpolitik 
(Berlin,  1911). 
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The  increased  value  on  which  the  tax  was  appUed  was  gen- 
erally interpreted  to  mean  the  difference  between  the  last  pur- 
chase price  and  the  present  selling  price.  Allowance  wa.^  almost 
universally  made  for  expenditures  incurred  in  the  improvement 
of  the  land  and  for  the  cost  of  new  buildings  or  rebuilding. 
Allowance  was  also  usually  made  for  a  sum  equivalent  to  the 
stamp  tax,  the  transfer  tax  and  other  fees  connected  with  the 
change  of  ownership.  A  further  sum  was  usually  allowed  rep- 
resenting the  interest  (not  compounded)  from  the  time  of  the  last 
sale  to  the  present  transfer.  In  some  places  these  sums,  es- 
pecially the  cost  of  improvements,  were  subtracted  from  the 
selling  price,  while  in  others  they  were  added  to  the  purchase 
price.  In  some  places  again,  where  certain  parcels  of  an  entire 
tract  owned  by  a  single  individual  had  been  sold  at  a  loss, 
allowance  was  made  therefor,  provided  that  the  losing  sales  oc- 
curred at  the  same  time  as  those  that  were  profitable,  or  within 
a  limited  period  previous  thereto.  In  most  cases,  again,  slight 
increases  of  value  were  exempted.  The  tax  applied  in  general 
only  to  increments  of  value  exceeding  ten  per  cent;  sometimes, 
however,  it  began  only  at  twenty  per  cent,  and  in  Frankfort  only 
at  thirty  per  cent.  The  rates  were  almost  always  progressive, 
but  the  minima  and  maxima  varied  greatly.  Thus  in  Ham- 
burg the  rates  were  graduated  from  one  to  twelve  and  one-half 
per  cent,  while  in  Cologne  they  rose  from  ten  to  twenty-five 
per  cent.  In  Gelsenkirchen  the  maximum  was  thirty  per  cent. 
The  scale  of  progression,  moreover,  varied  considerably,  from  one 
per  cent  for  each  ten-per-cent  increase  of  value,  as  in  Cologne, 
up  to  ten  per  cent  for  each  five-per-cent  increase  in  value  in 
some  other  cities.  The  maximum  limits  varied  still  more 
widely:  in  Paderborn,  for  instance,  the  highest  rate  (fifteen 
per  cent)  was  imposed  in  case  of  an  incretuse  of  value  of  over 
seventy-five  per  cent,  while  in  other  towns  the  increase  of 
value  taken  into  account  in  determining  the  rate  was  con- 
siderably higher,  rising  in  some  cases  to  two  hundred  per  cent. 
The  highest  tax  imposed  anjnvhere  was  thirty  per  cent  where 
the  increase  of  value  was  over  one  himdred  and  fifty-five  per 
cent. 

Owing  to  the  short  time  that  these  local  taxes  had  been  in 
force  the  fiscal  results  were  not  pronounced.  But  the  taxes 
approved  themselves  on  the  whole  to  the  authorities  and  the 
system  was  l^eginning  to  spread  even  to  the  state  governments. 
A  bill  for  a  state  increment -value  tax  was  introduced  in  Bavaria 
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in  1909,  and  in  January,  1910,  the  first  state  increment-value 
tax  was  established  in  Lippe-Detmold.^ 

The  project  of  an  imperial  tax  on  increment  value  was  first 
suggested  by  Dr.  Wilms,  mayor  of  Posen,  in  a  speech  in  the 
Prussian  House  of  Lords  on  March  28, 1908.  The  scheme  was 
at  once  taken  up;  a  few  weeks  later  it  enlisted  the  support 
of  Professor  Adolf  Wagner  in  a  speech  at  a  convention  of  land 
reformers.  A  heated  discussion  thereupon  ensued  throughout 
the  coimtry.  The  project  was  vigorously  opposed  by  the  various 
local  interests  that  had  now  come  to  consider  the  imeamed 
increment  as  a  valuable  object  of  local  taxation.  The  advocates 
of  the  scheme  had,  however,  no  diflSculty  in  showing  that  if 
site  values  were  the  result  of  the  numbers  and  prosperity  of 
the  population,  the  empire  as  a  whole  also  contributed  to  this 
prosperity  and  to  these  numbers;  and  that  in  reality  no  legiti- 
mate stopping  place  between  locality  and  empire  existed. 
The  most  that  the  supporters  of  the  project  conceded  was  that 
the  localities  had  an  undoubted  right  to  a  large  share  of  the 
proceeds.^ 

The  movement  in  favor  of  the  scheme  became  so  strong 
that  in  May,  1904,  the  finance  committee  of  the  Reichstag 
resolved  to  ask  the  government  to  introduce  without  delay  a 
bill  for  an  imperial  unearned  increment  tax.  Secretary  Sydow 
stated,  however,  that  he  must  first  submit  the  whole  project 
to  the  opinion  of  experts.  The  judgment  of  these  officials  was 
on  the  whole  adverse,  and  a  memorial  was  submitted  in  opposi- 
tion.^ Notwithstanding  this  adverse  judgment,  a  bill  was  in- 
troduced and  passed  in  a  second  reading  on  June  23d.  A  few 
weeks  later,  however,  it  was  decided  to  postpone  the  enactment 

*  Cf.  "Die  erste  staatliche  Zuwachssteuer,"  in  Jahrbitch der  Bodenreform, 
vol.  vi.  (1910),  pp.  49-57. 

*  The  most  important  of  the  works  in  favor  of  the  scheme  were:  Dr. 
Wilms,  Die  Reichs-Zuwachssteuer  (1909);  A.  Pbhlman-Hohenaspe,  Der 
erste  SchriU  zu  gesumlen  Finanzen  (Leipzig,  1909);  A.  Damaschke,  Zum 
Kampfe  um  die  Reichs-Zuwachssteuer  (Berlin,  1910).  Cf.  also  a  series  of 
seven  articles  written  from  the  point  of  view  of  each  of  the  various,  economic 
interest,  such  as  agriculture,  industry,  conmiercc,  building  trades,  ctc.y  in  the 
Jahrbuch  der  Bodenreform  vol.  vi.  (1910),  pp.  161-229.  The  chief  arguments 
in  opposition  were  expressed  by  Dr.  Strutz,  Betrachlungen  zwr  Rekhs' 
Zuwachssteuer  (Berlin,  1910);  and  Karl  Diehl,  "Zur  Kritik  der  Reich»- 
Zuwachssteuer,"  in  Conrad's  JahrbUcher,  vol.  40  (1910),  p.  289  et  seq. 

*  This  Denkschrift  hetreffend  die  reichsgesetzliche  Einfuhrung  einer  Werlr 
Zuwachssteuer  fiir  Immohitien  is  printed  in  the  Jahrbuch  der  Bodenr^onn, 
vol.  V.  (1909),  pp.  192-203. 
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of  the  law,  and  for  the  time  being  a  stamp  tax  was  substituted. 
Nevertheless,  the  law  contained  a  clause  that  an  imperial  un- 
earned increment  tax,  designed  to  yield  twenty  millions  of 
marks,  should  be  introduced,  if  practicable,  by  April,  1911,  and 
surely  not  later  than  April,  1912. 

The  prospect  of  an  imperial  tax  evoked  all  manner  of 
schemes  on  the  part  of  the  landowners,  designed  to  frustrate 
or  to  evade  the  projected  legislation.  This,  together  with  the 
urgency  of  the  fiscal  situation,  decided  the  government  to  ex- 
pedite matters,  and  a  bill  was  introduced  in  April,  1910.  It  was 
referred  to  a  committee  and,  after  considerable  discussion  be- 
came law  in  February,  1911,  but  with  retroactive  force  to  De- 
cember 31,  1910.1 

The  new  imperial  tax  replaces  all  the  former  state  and  munici- 
pal taxes  of  the  same  kind.  The  law  provides  that,  in  the  case  of 
the  transfer  of  any  property  interest  in  real  estate,  a  tax  shall  be 
levied  on  the  increase  of  value  which  occurs  without  the  activity 
of  the  owner.  In  this  statement  two  points  are  to  be  noticed: 
the  tax  is  imposed  not  simply  on  land  values,  as  in  England,  but 
on  real  estate,  thus  raising  the  question  of  how  improvements  on 
land  are  to  be  treated.  In  the  second  place,  the  words  "with- 
out the  activity  of  the  owner  "  raise  the  question  how  far  the 
increase  of  values  is  due,  on  the  one  hand,  to  the  growth  of  the 
conmiunity  or,  on  the  other,  to  the  efforts  of  the  landholder.   The 

^The  original  bill  with  the  amendments  of  the  Commission,  and  of  the 
first  and  second  reading,  is  printed  in  the  Jahrbuch  fur  Bod^nrefarm,  vol. 
vi.  (1910),  p.  114  et  seq.  The  law  can  most  conveniently  be  consulted  in 
Finam-ArdiiVj  vol.  xxviii.  (1911),  p.  817  el  seq.  Cf.  also  the  Jahrbuch  fur 
Bodenreform,  vol.  vii.  (1911),  pp.  02-85.  The  annotated  law  has  been 
published  in  various  annotated  editions.  The  best  perhaps,  is  Dr.  H.  Koppe, 
Das  Zuwachssieuer-Gesetz  von  Feb.  14t  191 1,  mil  den  Ausfuhrungs-Bestim- 
mungendesBundesrats  PreussenSy  Bayerns  undSachsens  (Munich  and  Beriin, 
1911).  Good  discussions  of  the  new  Jaw  are  those  of  Dr.  G.  Strutz,  "Die 
Reichs-Zuwachssteuer  vom  sozial-politisK'hen  Standpunkte,"  in  Braun's 
Annalen  fUr  Sozial  Poliiik  und  Gesetzgebungy  vol.  1  (1911),  no.  1;  and  of 
M.  Weyermann,  "Die  Reichszuwachssteuer  vom  sozialpolitischen  Gesicht- 
spunkte,"  in  SchmoUer's  Jahrbuch  fur  GeseUgcbung  Veruxdtung  und 
Volkswirtschaft,  vol.  36  (1912),  pp.  283-303.  Cf.  also  Professor  Gustav 
Cohn,  "The  Taxation  of  Unearned  Increment  in  Germany,"  in  The  British 
Economic  Journal^  vol.  xxi.  (1911),  p.  212  et  seq.;  and  R.  C.  Brooks,  "The 
German  Imperial  Tax  on  the  Unearned  Increment,"  in  Quarterly  Journal 
of  EconomicSj  vol.  xxv.  (1911),  p.  682  et  seq.,  with  a  translation  of  the  law 
on  pp.  751-765.  In  E.  Peisker,  Reicfunvertzuwnchssteuer.  Das  geltende 
Recht  und  die  Ziele  seiner  Reform,  Berlin,  1912,  will  be  found  a  twelve  page 
bibliography  of  the  topic. 
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small  interests  of  the  lower  middle  classes  are  exempted:  the  tax 
does  not  apply  to  any  interest  in  real  estate  of  less  than  20,000 
marks  in  the  ease  of  improved  property,  or  of  less  than  5,000 
marks  in  the  case  of  vacant  land;  provided  always,  that  neither 
the  owner  nor  his  wife  had  more  than  2,000  marks  income  in 
the  preceding  year,  and  provided  also  that  neither  of  them  was 
engaged  in  the  real-estate  business.    Other  exemptions  include 
associations  for  building  purposes,  for  colonization  and  the 
like,  provided  that  their  profits  are  limited  to  four  per  cent.    Cer- 
tain transactions,  moreover,  are  not  liable  to  tax,  such  as 
transfers  by  inheritance,  under  certain  conditions  or  by  marriage 
settlement,  or  for  the  purpose  of  agricultural  improvements, 
such  as  the  redrawing  of  boundary  lines  among  scattered  strips 
of  real  estate  {Flurvereinigung  and  Undegung).     In  order  to 
meet  a  common  method  of  evading  the  tax,  it  is  provided  that 
any  transfer  of  securities  of  a  corporation  whose  assets  consist 
of  real  estate  should  be  considered  a  transfer  of  the  land  itself. 
The  increment  of  value  subject  to  tax  is  defined  as  the  differ- 
ence between  the  purchase  price  and  the  selling  price.    To  the 
last  purchase  price,  however,  the  following  additions  are  to  be 
made:  (1)  Four  per  cent  as  representing  the  original  cost  of 
acquisition.     If  it  can  be  proved  that  the  transfer  fees  were 
more  than  this  sum  the  actual  cost  may  be  substituted.    (2)  The 
amount  of  special  assessments  for  opening  streets,  constructing 
sewers,  etc.,  together  with  interest  at  four  per  cent  for  not  more 
than  fifteen  years.    (3)  If  the  purchase  took  place  through  the 
foreclosure  of  a  mortgage,  the  amount  of  the  mortgage  is  to 
be  added  to  the  equity.    (4)  All  outlays  for  permanent  im- 
provements, together  with  five  per  cent  on  such  outla}'^  or, 
where  the  owners  are  engaged  in  the  building  industry,  fifteen  per 
cent  of  such  outlay.    (5)  An  additional  amount  equal  to  two  and 
one-half  per  cent  in  the  case  of  certain  small  properties.^ 

^  This  complicated  item  is  clearly  explained  on  p.  694  of  the  essay  of 
Brooks  mentioned  above.  "If  the  original  purchase  price  and  the  penna- 
nent  improvements  taken  together,  show  the  property  to  have  cost  lew 
than  100  marks  an  are  ($964  per  acre),  or  three  times  as  much  in  the  case  of 
vineyard  land,  an  amount  equal  to  2J^  per  cent  per  annum  from  the  time 
of  the  purchase  in  the  case  of  purchase  price,  and  from  the  time  of  making 
improvements  in  their  case  shall  be  added.  In  the  case  of  land  which,  on 
the  same  basis,  represents  a  higher  value  per  are,  there  shall  be  added  on 
such  excess,  if  unimproved,  2  per  cent  per  annum;  if  improved,  IJ^  percent. 
If  the  period  of  ownership  has  been  less  than  five  years,  and  the  land  has 
remained  unimproved,  these  additions  are  reduced  one-half"  (Joe  cit.f 
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It  was  in  connection  with  the  question  of  improvements  that 
the  chief  discussion  took  place.  In  some  of  the  municipal  taxes, 
as  we  have  seen,  the  cost  of  improvements  was  subtracted  from 
the  selling  price,  while  in  others  it  was  added  to  the  purchase 
price.  In  many  cases  this  did  not  make  much  difference,  but 
in  the  new  imperial  tax  the  rates,  as  we  shall  see  in  a  moment, 
are  based  on  the  percentages  of  the  unearned  increment  to  the 
purchase  price  of  the  property  plus  the  cost  of  permanent 
improvements  and  the  other  additions.  It  is  obvious  that  if 
the  value  of  the  improvements  is  added  to  the  cost  price,  the 
percentage  of  increment,  and  therefore  the  tax  rate,  will  be  much 
less  than  would  otherwise  be  the  case.  In  the  original  draft  of  the 
bill  the  value  of  permanent  improvements  was  subtracted  from 
the  selling  price  instead  of  being  added  to  the  purchase  price. 
The  advocates  of  this  provision  supported  it  on  the  ground 
that  the  increase  of  value  was  almost  always  due  to  a  change  in 
the  value  of  land  rather  than  in  the  value  of  improvements. 
Moreover,  it  must  be  remembered  that  the  German  law  pays 
no  attention  to  depreciation  in  the  value  of  buildings.  It  is 
perfectly  conceivable  that  where  a  fairly  good  house  is  sold  a  long 
time  after  its  purchase,  when  it  has  become  greatly  in  need  of 
repair,  the  increase  in  the  value  of  the  land  might  be  swallowed 
up  by  the  decrease  in  the  value  of  the  house.  In  such  a  case  to 
permit  the  owner  to  add  the  value  of  the  improvement  to  the 
cost  price  is  virtually  to  exempt  him  from  the  tax,  notwithstand- 
ing the  rise  in  land  values.  Nevertheless,  in  the  contest  that 
ensued,  the  landowners  succeeded  in  securing  a  change  in  the 
bill,  and  the  law,  as  adopted,  permits  the  owner  to  ipclude  the 
cost  of  improvements  in  estimating  the  purchase  price.  This, 
it  is  obvious,  greatly  diminishes  the  rigor  of  the  tax. 

From  the  selling  price,  on  the  other  hand,  it  is  permissible 
to  deduct  first  the  costs  of  the  sale,  including  fees;  second,  a 
compensation  for  any  diminution  of  value  that  may  occur  after 
Jan.  10,  1911;  and  third,  the  amount  by  which  the  annual 
yield  on  the  land,  for  a  period  of  not  more  than  fifteen  years, 
falls  short  of  three  per  cent  on  the  original  purchase  price,  includ- 
ing the  improvements.     This  practically  frees  the  holder  of 

p.  694).  The  object  of  these  provisions  is  three-fold;  first,  to  favor  agricul- 
tural land,  and  especially  vineyard  land,  where  the  value  of  the  land  is  in 
part  due  to  the  efforts  of  the  cultivator;  second,  to  increase  the  tax  on  land 
that  is  no  longer  used  for  agricultural  purposes  and  is  "ripe  "  for  building; 
third,  to  compensate  the  landholders  for  a  rise  of  values  which  may  be  in 
part  due  to  a  decrease  in  the  purchasing  power  of  money. 
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vacant  land  from  any  tax  unless  the  annual  increment  of  value 
is  more  than  four  or  five  per  cent. 

An  important  section  of  the  law  provides  that  if  the  last 
transfer  took  place  more  than  forty  years  previously,  the  value 
of  the  property  at  a  period  of  forty  years  before  the  transfer  is 
to  be  taken  as  the  purchase  price,  unless  it  can  be  shown  that  the 
property  commanded  a  higher  value  before  that  period.  Fur- 
thermore, if  the  last  transfer  took  place  before  the  year  1885  its 
value  at  that  date  is  to  be  taken  as  the  purchase  price. 

The  rate  of  the  tax  depends,  as  stated  above,  on  the  percentage 
of  the  unearned  increment  to  the  purchase  price  of  the  property 
plus  the  cost  of  permanent  improvements  and  the  other  legal 
additions.  Where  the  increment  of  value  is  ten  per  cent  or  less, 
the  tax  is  ten  per  cent  of  the  increment.  The  rate  increases  one 
per  cent  for  every  additional  twenty  per  cent  of  increment 
until  on  increments  of  170  to  190  per  cent  it  reaches  a  rate  of 
nineteen  per  cent.  Thereafter  the  rate  increases  one  per  cent 
for  every  additional  ten  per  cent  of  increment  of  value  until  it 
reaches  a  rate  of  thirty  per  cent  on  all  increments  of  value  of 
290  per  cent.  A  diminution  of  one  per  cent  on  the  tax,  however, 
is  permitted  for  every  year  since  the  last  sale;  and  where  the 
last  sale  took  place  before  January  1,  1900,  this  diminution  is 
allowed  at  the  rate  of  one  and  one-haK  per  cent  annually  up  to 
January  1,  1911.  This  makes  the  maximum  rate  diminish  with 
the  length  of  ownership,  so  that  if,  for  instance,  thirty  years 
intervened  between  the  purchase  and  the  sale,  the  tax  rates 
would  be  graded  from  seven  to  twenty-one  per  cent  instead 
of  from  ten  to  thirty  per  cent. 

The  tax  is  to  be  assessed  by  the  state  authorities  in  each 
commonwealth,  but  under  the  general  supervision  of  the  impe- 
rial officials.  Of  the  proceeds  fifty  per  cent  goes  to  the  empire 
and  forty  per  cent  to  the  locality,  the  remaining  ten  per  cent 
being  reserved  by  each  state  to  cover  the  cost  of  collection.  The 
localities,  however,  are  permitted  to  levy  additions  to  the 
tax,  with  two  restrictions:  they  may  not  impose  more  than 
double  their  own  share,  and  the  total  tax  imposed  in  any  in- 
dividual case  may  not  exceed  thirty  per  cent  of  the  increment 
value. 

Contrasting  the  German  law  with  its  English  analogue,  we 
notice  not  onlj'^  its  great  compHcation,  but  the  presence,  in  the 
endeavor  to  be  just  to  all  interests,  of  many  awkward  provisions. 
The  difTeronces  may  be  summarized  as  follows:  the  tax  is  not 
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one  on  pure  land  values;  second,  no  allowance  is  made  for  depre- 
ciation in  the  value  of  improvements;  third,  the  concessions  to 
the  landowners  mentioned  above  will  seriously  reduce  the  fiscal 
importance  of  the  tax;  and  fourth,  many  of  the  provisions  are 
so  complex  that  they  will  undoubtedly  create  difficulty.  With 
all  its  defects,  however,  the  law  is  a  striking  example  of  progress 
in  the  conception  of  fiscal  justice,  and  an  evidence  of  the  in- 
fluence of  modern  changes  in  economic  conditions  on  the  forms 
of  taxation. 

If  we  compare  the  German  reforms  as  a  whole  with  those  in 
Great  Britain  w^e  notice  some  striking  analogies  accompanied 
by  no  less  striking  dissimilarities.  Both  countries  have  relied 
for  their  increasing  revenues  to  a  large  extent  on  indirect  taxes. 
Both  countries  have  developed  and  perfected  their  income 
tax.  Both  have  introduced  somewhat  similar  land  taxes.  On 
the  other  hand,  while  .England  has  further  developed  its  in- 
heritance tax,  the  German  effort  in  the  same  direction  was 
frustrated.  Per  contra^  however,  the  adjustment  of  the  relations 
between  local  and  central  finance  has  made  more  progress  in 
Germany  than  in  England.  In  the  case  of  indirect  taxes,  the 
existing  British  system  is  on  the  whole  superior  to  the  German, 
both  as  regards  financial  results  and  by  virtue  of  its  limita- 
tion to  imposts  that  are  in  the  main  innocuous  from  the  point 
of  view  of  business.  The  British  income  tax,  again,  not  only 
compares  favorably  with  the  German  system  in  simplicity  of 
administration  and  in  fiscal  results,  but  is  more  nearly  in  accord- 
ance with  the  modem  theories  of  ability  to  pay.  In  the  matter  of 
inheritance  taxation  Great  Britain  is  far  in  advance  of  Germany. 
The  British  land  taxes,  finally,  are  more  comprehensive  than  the 
German,  and  the  increment-value  tax  in  particular  is  both  more 
simple  and  more  in  agreement  with  correct  theory.  It  is  only 
in  the  single  point  of  adjustment  between  local  and  imperial 
taxation  or,  as  in  Germany  between  local,  state  and  imperial 
taxation  that  the  British  system  is  inferior  to  the  German. 
Taking  it  all  in  all,  therefore,  it  may  be  said  that  while  the  recent 
German  reforms  constitute  an  undeniable  step  in  advance, 
many  further  steps  must  be  taken  before  the  German  fiscal 
system  can  be  declared  to  be  on  a  level  with  the  English.  It  is 
not  at  all  improbable  that  the  coming  years  have  in  store  for 
Germany  an  improvement  in  the  methods  of  the  income  tax 
and  the  adoption  of  a  revised  and  modernized  inheritance 
tax. 
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V.  Australasia 

The  recent  tax  reforms  in  Australia  and  in  New  Zealand  have 
effected  no  dramatic  changes  like  those  of  1909-10  in  England 
and  Germany.  The  movement  in  the  antipodes  has  been  a 
continuous  progress  on  the  lines  discussed  in  the  case  of  New 
Zealand  in  the  last  chapter.  The  year  1910,  however,  is  marked 
not  only  by  the  extension  to  the  Commonwealth  of  Australia  of 
certain  taxes  previously  reserved  for  the  separate  states,  but 
also  by  some  significant  changes  in  the  laws  of  the  states  them- 
selves. The  Australasian  movement  may  be  discussed  under  four 
heads:  (1)  the  land  taxes  in  the  states  and  the  commonwealth; 
(2)  the  exemption  of  improvements  in  the  localities;  (3)  the 
spread  of  the  income  tax;  and  (4)  the  relation  between  local  and 
general  finance. 

The  land  taxes  in  Australasia  were  originally  imposed  partly 
for  revenue  purposes,  but  chiefly  in  order  to  discourage  the 
formation  of  large  landed  estates.^  The  earliest  law  of  this 
kind  was  enacted  in  Victoria  in  1877.  It  provided  for  a  tax  on 
rural  lands  over  640  acres  in  extent  and  over  £2,500  in  value. 
It  was  followed  by  the  South  Australian  law  of  1884,  with  the 
introduction  of  the  progressive  principle  in  1890.*    In  both 

^  The  best  account  of  the  Australasian  land  taxes  will  be  found  in  The 
Financial  Yearbook  of  the  Commonwealth  of  AiLstraliaj  1901-10,  by  G.  H. 
Knibbs  (Melbourne,  1911);  especially  in  sees.  \i.,  xix.  and  xx.;  and  in  the 
New  Zealand  Official  Yearbook,  1911,  by  M.  Frazer,  Wellington,  1911.  The 
British  Blue  Books  on  the  land  taxes  of  Australia  and  New  2^.aland,  pub- 
lished in  1906-07,  were  reprinted  with  additions  in  1909,  under  the  title  Tax- 
ation  of  Landy  etc.  Papers  bearing  on  land  taxes  and  on  income  taxes,  etc.^  in 
certain  foreign  countries,  and  on  the  working  of  taxation  of  site  values  in  certain 
cities  of  the  United  States  and  in  British  colonies,  together  with  extracts  relative 
to  land  taxation  and  land  valuation  from  reports  of  Royal  Commissions  and 
Parliamentary  Committees.  Cd.  4750.  A  synopsis  of  the  Australian  systems 
up  to  1908  will  be  found  in  Seligman,  Progressive  Taxation,  2d  ed.,  1908, 
p.  94  et  seq.  Cf.  also  W.  Peinber  Reeves,  State  Experiments  in  Australia  and 
New  Zealand,  1902,  vol.  i.,  pp.  251-268,  and  a  later  article  by  the  same 
author,  "Land  Taxes  in  Australaaa,"  Economic  Journal,  vol.  xxi.  (1911), 
p.  513  e^  seq.  This  article  sums  up  his  conclusions  published  in  the  Blue 
Book  mentioned  above. 

2  In  Victoria  the  rate  was  1^^  per  cent  of  the  capital  value  of  the  land. 
The  land  was,  however,  valued  on  a  pastoral  basis,  according  to  sheep- 
raising  capacity,  at  from  £1  to  £4  per  acre.  This,  of  course,  meant  an  in- 
significant tax.  In  South  Australia  the  law  of  1890,  still  in  force,  imposes  a 
tax  of  one  halfpenny  in  the  pound  on  the  unimproved  value  of  land  and 
over  £240  in  value,  with  an  additional  halfpenny  per  pound  for  any  excess 
over  £5,000,  and  with  20  per  cent  additional  for  absentees,  who  are  defined 
as  those  who  have  been  away  from  the  stat«  for  more  than  one  year. 
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these  cases,  however,  the  taxes  were  light  and  produced  no 
appreciable  effect  on  the  size  of  the  estates.  In  the  other  Aus- 
tralian state  in  which  the  system  was  introduced — namely,  New 
South  Wales,  the  object  was  primarily  fiscal,  the  law  of  1895 
imposing  a  tax  of  one  per  cent  on  all  unimproved  land. 

In  New  Zealand  a  more  vigorous  policy  was  inaugurated 
as  early  as  1891,  as  has  Been  explained  in  the  last  chapter. 
It  will  be  remembered  that  the  law  adopted  in  that  year  pro- 
vided for  a  tax  of  one  penny  in  the  pound  on  all  land  with  an 
exemption  of  improvements  up  to  £3,000;  and  in  the  case  of 
land  of  the  value  of  at  least  £5,000  an  additional  graduated 
tax  on  the  value  of  the  land,  exclusive  of  improvements  and 
without  deduction  for  mortgages,  the  rate  rising  in  fourteen 
classes  until  it  reached  l^d.  in  the  pound  (changed  to  2d,  in 
the  pound  in  1893),  when  the  land  was  worth  £210,000.  This 
made  the  maximum  rate  on  the  largest  estates  3d.  in  the  pound. 

This  graduated  land  tax,  however,  proved  ineffective  from 
both  the  fiscal  and  social  point  of  view.  Its  yield  had  in- 
creased only  from  £71,000  in  1893  to  £79,000  in  1903,  not^ 
withstanding  a  considerable  rise  in  the  value  of  land.  The 
effect  of  the  law  in  cutting  up  large  estates  was  correspondingly 
slight;  it  was,  indeed,  almost  imperceptible. 

It  was  consequently  decided  to  increase  the  scale  of  gradua- 
tion; and  in  1903  an  additional  tax  over  and  above  the  ordinary 
penny  rate  was  imposed  on  unimproved  land,  the  rate  being 
graduated  from  one-sixteenth  of  a  penny  on  land  values  of 
from  £5,000-7,000  and  reaching  3d.  (one  and  one-fourth  per 
cent)  on  land  values  of  £210,000,  with  fifty  per  cent  additional 
for  absentees.  This  change,  together  with  an  improvement 
in  the  machinery  of  assessment  increased  the  yield  in  the  next 
three  years  (up  to  1906)  about  thirty  per  cent.^ 

1  The  exact  figures  as  presented  in  the  New  Zealand  Official  Year  Book, 
1910,  p.  662,  are  as  follows): 


TEAR 


1900-01. 

1901-02. 

1902-03. 

1903-04. 

1904r^5 

1905-06 


ORDINARY 
LAND   TAX 


£222,353 
233,545 
217,307 
232,774 
254,726 
277,144 


GRADUATED 
LAND  TAX 

£    71,406 

78,214 
77,832 
98,681 
94,703 
104,949 


ABSENTEES 
TAX 

£  825 

1,076 
923 
3,536 
3,425 
3,663 
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But  while  the  fiscal  Results  were  gratifying,  the  government 
was  not  satisfied  with  the  effect  of  the  law  in  breaking  up 
large  estates.  The  statistics  show  that  while  there  had  been, 
up  to  1906,  a  diminution  in  the  estates  of  over  fifty  thousand 
acres,  and  a  somewhat  smaller  decrease  in  the  number  of  es- 
tates between  twenty  and  fifty  thousand  acres,  there  had  been 
virtually  no  falling  off  in  estates  between  ten  and  twenty  thou- 
sand acres  and  an  actual  increase  in  those  between  five  and 
ten  thousand  acres.^ 

On  the  other  hand,  the  increase  in  the  number  of  the  very 
small  plots  was  largely  due  to  laws  independent  of  the  tax 
system,  especially  the  scheme  inaugurated  in  1892,  whereby 
the  government  purchased  large  estates  in  order  to  lease  them 
in  small  sections  to  intending  farmers,  as  well  as  the  plan  by 
virtue  of  which  a  group  of  settlers  might  form  a  land  settle- 
ment association,  purchase  an  estate  by  means  of  debentures 
issued  through  a  public  trustee  under  the  guaranty  of  the 
government  and  then  subdivide  it  into  plots  of  not  more  than 
500  acres. 

Accordingly  in  1907  the  government  decided  to  increase 
substantially  the  rate  of  the  tax  in  the  case  of  land  values  over 
£40,000,  so  that  the  additional  graduated  land  tax  now  reached 
two  per  cent  at  a  maximum  value  of  £200,000.^  This  change 
led  to  a  considerable  increase  of  the  revenue,  the  yield  of  the 
graduated  tax  almost  doubling  in  four  years,  and  forming  a 

I  The  New  Zealand  Official  Yearbook,  1910,  p.  626;  tWd.,  1911,.  p.  610, 
Rivea  the  follo^vnng  figures,  indicating  the  number  of  farms  of  different 
sizes: 
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1883 
188G 
1889 
1892 
1902 
HH)0 
1911 


5- 
100 

ACRES 


100-    !    1,000- 


1,000 

ACRES 


14,766 
17,075  i 

18,805 ; 

19.369  I 
20,799  I 
20.900 
21.767 


14,267 
15,471 
16,743 
17,538 
20,316 
21,269 
21,924 


5,000 

ACRES 


1,281 

1,425 
1,413 
1,558 
2,144 
2,417 
2,753 


5,000- 

10,000- 

20,000- 

OVER 

10,000 

20,000 

50,000 

50,000 

TOTAL 

ACRES 

ACRES 

ACRES 

ACRES 

203 

141 

83 

23 

30,764 

220 

151 

79 

29 

34,450 

221 

134 

89 

27 

37,432 

208 

148 

84 

30 

38,935 

260 

123 

70 

23 

43,785 

278 

129 

62 

13 

45,068 

307 

121 

39 

11 

46,922 

*  The  s(!ale  of  the  additional  taxes  on  unimproved  land  value  over  and 
above  the  ordinary  penny  rate  was  fixed  in  1907  i\s  in  the  table  printed 
on  the  following  page. 
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continually  growing  percentage  of  the  entire  public  revenue.^ 
Even  this,  however,  did  not  satisfy  the  public,  and  it  was 
provided  that,  after  1910,  on  all  land  other  than  that  used 
for  business  premises,  the  graduated  scale  should  be  increased  by 
twenty-five  per  cent.  The  result  is  that  since  1910  the  total  land 
tax  rises  to  three  and  one  half  per  cent  in  the  case  of  residents, 
and  to  six  per  cent  in  the  case  of  absentees.  Whether  these  in- 
creased rates  will  suflSce  to  attain  the  objects  of  the  law  in  greater 
measure  than  has  hitherto  been  the  case,  remains  to  be  seen. 
The  figures  of  land  holding  for  1911,  as  compared  with  those 
of  1906,  show  a  decided  falling  off  in  farms  of  from  20,000  to 
50,000  acres,  but  a  virtual  standstill  at  both  extremes,  namely, 
in  farms  over  50,000  acres,  and  in  those  under  1,000  acres, 
coupled  with  a  substantial  increase  in  the  farms  between 
5,000  and  10,000  acres.^ 

What  may  be  called  the  New  Zealand  system  of  land  value 
taxes,  has  been  spreading  through  other  parts  of  Australia 
during  the  last  few  years.  In  a  few  cases  indeed  the  system 
is  still  but  slightly  developed.  Thus,  in  South  Australia  where 
the  rates  were  increased  in  1903  and  1905,  the  law  of  1906 

*  The  rates  of  1907  were  as  follows: 


LAND  VALUES 


£  5,000-  7,000 . 
7,000-  9,000  . 
9,000-11,000. 
11,000-13,000. 
13,000-15,000 . 
15,000-17,000  . 
17,000-20,000  . 


RATE  (per  £) 


l-16d. 

2-16<i. 
3-16rf. 
4-16<i. 
5-16ci. 

7-l(x/. 


LAND  VALUES 

RATE  (per  £) 

£20,000-22,500  .  . . 

8-16d. 

22,500-25,000  .  .  . 

9-16d. 

£5,000-27,500  .  .  . 

10-16d. 

27,500-30,000  .  .  . 

ll-16rf. 

30,000-35,000  .  .  . 

12-16rf. 

35,000-40,000  .  . . 

13-16d. 

At  a  valuation  of  £40,000  the  rate  was  8  shillings  per  £100  or  two-thirds 
of  one  per  cent.  For  every  £1,000  additional  value  the  rate  increased  one- 
fifth  of  a  shilling  until  at  £200,000  the  rate  equalled  two  per  cent. 

The  revenue  from  the  land  taxes  was  as  follows: 


tear 

ORDINARY 
LAND  TAX 

GRADUATED 
TAX 

absentee's 

TAX 

TOTAL 

LAND 

TAXES 

per  cent 

OF   total 

revenue 

1906-7 

1907-vS 

1908-9 

1909-10 

1910-11 

£317,176 

346,166 
389,844 
417,668 
416,426 

£125,929 
186,000 
209,248 
220,044 
209,493 

£4,237 
5,680 
5,809 
4,558 
2,804 

£447,342 
537,846 
604,901 
642,270 
628,723 

10.49 
10.58 
13.82 
15.13 
13.00 

*  Cf.  the  table  on  the  preceding  page. 
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reverted  to  the  original  rates  of  1896.^  Again,  in  New  South 
Wales,  after  the  passage  of  the  Local  Government  Act  of  1906 
the  operation  of  the  land  taxes  was  to  be  suspended  whenever 
the  shire  or  municipality  should  levy  a  similar  local  rate  of  not 
less  than  one  penny  on  the  pound.  As  such  local  rates  are  now 
levied  almost  everywhere  in  New  South  Wales,  the  revenue  from 
the  state  tax  has  virtually  disappeared.^  Finally,  in  Western 
Australia  where  the  tax  was  introduced  in  1907,  the  rate  is 
only  one  penny  in  the  pound  on  unimproved  land  over  £50 
in  value,  with  a  rebate  of  one-half  the  tax  to  the  owner  of  im- 
proved land. 

The  year  1910,  however,  witnessed  not  only  the  extension  of 
the  land-value  tax  system  to  Tasmania  and  its  increase  in 
Victoria,  but  also  the  adoption  of  the  scheme  by  the  Conmion- 
wealth  proper.  In  the  same  year  there  was  likewise,  as  we  have 
seen,  a  decided  steepening  of  the  grade  in  New  Zealand. 

In  Victoria,  although  the  law  of  1910  imposes  a  rate  of  only 
one  halfpenny  in  the  pound  on  all  land  whose  unimproved 
value  exceeds  £250,^  the  absolute  restriction  on  the  valuation 
of  land  to  £4  as  provided  by  the  law  of  1890  has  been  abolished, 
thus  bringing  about  a  substantial  increase  in  the  taxes  on 
more  valuable  property.  In  Tasmania  an  act  of  1910  levies 
a  progressive  tax  on  land  values  ranging  from  one  penny  to 
twopence  halfpenny  in  the  pound.* 

Most  important,  however,  was  the  adoption  of  a  federal 

^  In  1903  the  land  tax  was  fixed  at  three  farthings  in  the  poimd,  the 
additional  tax  on  rental  values  over  £5,000  remaining  at  one  halfpenny.  In 
1905  the  rates  in  both  cases  were  made  three  farthings;  in  1906,  how- 
ever, both  were  reduced  to  one  halfpenny.  See  p.  115  of  the  Blue  Book 
cited  above  on  page  516. 

2  Between  1902  kad  1907  the  revenue  varied  from  £300,000  to  £350,000 
a  year.  By  1910  the  revenue  was  only  £9,066.  Cf,  the  Official  Yearbook 
of  New  South  WaleSj  1909-1910,  by  John  B.  Trivett,  government  statis- 
tician, Sydney,  1911,  p.  336. 

*  As  the  unimproved  value  rises  above  £250  the  exemption  diminishes 
at  the  rate  of  £1  for  every  £1  of  excess,  so  as  to  leave  no  exemption  at  all 
when  the  land  is  worth  £500. 


*  UNIMPROVED 
VALUE 

— • 

RATE 

(per  pound) 

Under  £  2,500 
2,500-    5,000 
5,000-  15,000 
15,000-30,000 

Id. 

IHd, 

IHd. 

iHd. 

UNIMPROVED 
VALUE 

RATE 

(per  pound) 

£30,000-   50,000 
50,000-  80,000 
80,000  and  over 

2d. 

2Hd. 

2Hd. 
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tax  on  land  values  by  the  Commonwealth  in  1910  on  the  lines 
of  the  New  Zealand  scheme.  The  rate  of  this  federal  tax  varies 
from  one  penny  to  sixpence  in  the  pound  in  the  case  of  residents, 
and  from  one  penny  to  seven  pence  in  the  pound  in  the  case  of 
absentees.^ 

Although  the  tax  was  imposed  largely  for  fiscal  piu*poses,  so- 
cial considerations  were  by  no  means  lacking.  From  the  fiscal 
point  of  view  the  tax  still  forms  a  relatively  insignificant  feature 
in  the  federal  budget,  the  yield  in  1911  being  about  £1,370,000 
as  against  over  fifteen  millions  from  other  sources,  chiefly  excise 
and  postal  revenue.  So  far  as  the  burden  on  the  landowners  is 
concerned,  however,  there  must  be  added  to  this  federal  tax  the 
state  taxes  on  land.^ 

Bearing  this  in  mind  it  may  be  said  that  the  scale  in  Australia 
is  now  higher  than  in  New  Zealand.  In  both  cases  the  social 
results  may  be  expected  to  be  more  appreciable  in  the  future, 
especially  so  far  as  the  largest  estates  are  concerned.  Two 
and  one-half  to  three  per  cent  on  land  values  is  equivalent 

*  The  exact  scales  are  as  follows: 


RESIDENTS 

absentees 

RATE              ' 

RATE 

VALUES 

(per  pound)    I 

VALUES 

Up  to      £  5,000 

(per  pound) 

Up  to     £  5,000 

exempt        ' 

Id. 

5,000-   15,000 

Id. 

£  5,000-  20,000 

2d. 

15,000-  30,000 

2d. 

20,000-  35,000 

3d. 

30,000-  45,000 

dd. 

35,000-  50,000 

4d. 

45,000-  60,000 

U. 

50,000-  65,000 

5d. 

60,000-  75,000 

5d. 

65,000-  80,000 

6d. 

over        75,000 

6<i. 

over        80,000 

7d. 

*  The  yield  of  the  land  tax  in  the  Australian  states  for  the  past  few  years 
is  as  follows: 


New  South  Wales. 

Victoria 

South  Australia.  . . 
Western  Australia 
Tasmania 


Total £589,698 


1905-06 


£336,785 

103,536 

94,601 

54,776 


1907-08 


£178,889 
89,496 
93,762 
11,140 
57,742 

£431,029 


1909-10 


£    9,066 

114,357 

94,126 

34,344 

79,021 

£330,914 


Cf.  The  Official  Yearbook  of  the  Commonwealth  of  Australia  of  1901-1910, 
No.  4,  Melbourne,  1911,  p.  840. 
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to  fifty  per  cent  on  the  income — an  obviously  prohibitory  tax. 
Whether  the  tax  will  turn  out  to  be  destructive  of  large  hold- 
ings will  depend  chiefly  on  the  general  conditions  of  prosperity 
and  on  the  rise  in  the  value  of  the  land.  If  land  values  rise 
faster  than  the  amount  of  the  tax,  the  influence  of  the  law  will 
continue  to  be  slight.  To  the  extent,  however,  that  there 
may  be  a  slackening  in  the  rise  of  land  values,  the  effect  of  the 
tax  will  soon  be  apparent. 

VI.  The  Exemption  of  Improvements  in  Australasia 

The  second  point  of  interest  in  the  Australasian  development 
is  that  the  principle  of  land-value  taxation,  first  applied  in  the 
states,  has  been  extended  not  only  to  federal,  but  also  to  local 
taxation.  It  is  true  indeed  that  the  form  which  the  local  move- 
ment has  taken  has  been  sUghtly  different  from  that  of  the  state 
and  federal  movements.  The  local  taxes  or  rates,  as  they  are 
called,  were  originally  levied  largely  on  the  same  principle  as 
in  the  mother  country;  that  is,  the  rates  were  imposed  on  the 
rental  value  or  the  so-called  annual  value  of  real  estate.  The 
practical  consequence  was  the  same:  when  the  property  was  not 
rented  it  was  assumed  to  possess  no  rental  value  and  it  therefore 
paid  no  taxes.  Under  this  system,  vacant  land  might  be  held 
out  of  the  market  for  speculative  purposes  for  an  indefinite  time. 
To  prevent  this  practice,  a  movement  set  in  to  replace  the  tax 
on  rental  values  by  one  on  capital  values.  In  some  cases  a 
further  step  was  taken:  improvements  were  exempted  in  whole 
or  in  part,  so  that  the  tax,  to  an  increasing  extent,  now  fell  upon 
bare  land  values. 

It  is  true  that  in  the  majority  of  the  Australasian  states  this 
new  system  has  not  yet  been  introduced.  Thus  Victoria,  South 
Australia,  West  Australia  and  Tasmania  still  levy  the  rates  on 
annual  value.  But  in  the  three  other  states,  namely,  in  New 
South  Wales,  Queensland  and  New  Zealand,  the  new  system  has 
been  applied.  In  Queensland  the  law  dates  back  as  far  as  1890; 
in  New  Zealand  to  1896,  and  in  New  South  Wales  to  1906,  al- 
though in  each  case  the  system  was  actually  inaugurated  a  few 
years  later. 

In  Queensland  the  Valuation  and  Rating  Act  of  1890  was 
passed  chiefly  for  fiscal  reasons.  The  movement  goes  back  to 
IX  law  of  1879  knoAMi  as  the  Divisional  Boards  Act.^    While  this 

•  For  the  history  of  these  earlier  attempts,  r/.  p.  197  e^  seq.  of  the  Blue 
Book  mentioned  above,  on  page  516. 
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bill  was  under  discussion  it  was  suggested  that  as  considerable 
areas  of  country  were  in  process  of  purchase  from  the  crown, 
under  the  condition  that  certain  improvements  be  made,  the 
obligatory  improvements  ought  to  be  exempt  for  rating  purposes, 
a.s  otherwise  the  conditional  purchasers  might  delay  making 
them.  The  purpose  of  this  suggestion  was  obviously  to  accel- 
erate the  settlement  of  the  country.  The  further  suggestion  that 
the  concession  for  improvements  ought  to  be  extended  to  the 
towns  was  stoutly  opposed,  and  in  the  case  of  country  lands  the 
endeavor  to  exempt  improvements  other  than  houses  and  build- 
ings was  defeated.  The  law  as  passed,  provided  that  in  the  case 
of  ratable  property  in  the  country  districts,  there  should  be  a  sep- 
arate valuation  of  land  and  of  houses,  and  that  there  should  be 
deducted  from  the  total  annual  rental  value  "  an  amount  equal  to 
one-half  that  portion  of  such  rent  as  shall  be  deemed  to  arise  from 
any  buildings  that  may  be  situated  on  such  ratable  property." 

This  remained  the  situation  until  1887  when  the  Valuation  Act 
provided  that  in  the  case  of  town  and  suburban  lands  the  annual 
rental  subject  to  taxation  should  be  estimated  as  a  sum  equal 
to  two-thirds  of  the  rental  value,  including  improvements.  A 
further  modification  was  introduced  in  fixing  the  tax  limit.  In 
the  case  of  unimproved  land  the  minimum  fixed  for  the  rate 
of  taxation  was  a  little  higher  than  upon  improved  land  (eight 
instead  of  five  per  cent  upon  the  fair  capital  value),  and  where 
the  land  was  " fully'*  improved,  no  minimum  at  all  was  insisted 
upon.  Furthermore,  it  was  provided  that  county  lands  should 
be  estimated  at  the  fair  average  value  of  unimproved  land  of  the 
same  quality  in  the  same  neighborhood,  the  annual  value  to  be 
taken  at  a  certain  percentage  of  this  capital  value.  Thus  im- 
provements were  taxed  more  lightly  than  land  in  the  towns,  and 
were  completely  exempted  in  the  countrj'^  districts. 

In  1890  the  general  finances  of  Queensland  caused  grave  con- 
cern, and  after  the  failure  of  an  effort  to  levy  an  additional  tax 
upon  property  of  all  descriptions,  the  Valuation  and  Rating  Bill 
was  so  framed  as  to  give  the  local  authorities  greater  taxing 
powers.  Hitherto  the  state  government  had  given  £2  for  every 
£1  raised  locally  by. the  divisional  boards.  In  the  course  of  the 
discussion  the  proposition  was  made  not  only  to  change  the  sys- 
tem of  local  rating  from  rental  to  capital  value,  but  also  to  pro- 
vide for  a  total  exemption  of  all  improvements.  Public  atten- 
tion, however,  was  more  strongly  directed  to  the  need  of  increas- 
ing local  taxation  than  to  the  particular  method  of  rating. 
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In  the  years  following  the  adoption  of  this  new  system  the 
valuation  of  land  fell  ofiF  very  greatly,  necessitating,  of  course, 
a  progressively  increasing  rate  of  tax.  Up  to  1893  the  decrease 
in  the  valuations  may  be  ascribed  to  the  law.  After  1893, 
however,  it  must  be  in  part  ascribed  to  the  commercial  crisis 
of  1893,  from  which  Australia  did  not  recover  until  the  beginning 
of  the  new  century.^  In  the  larger  towns  this  situation  caused 
no  little  anxiety  and  led  to  the  appointment  of  a  royal  commis- 
sion in  1896.  While  the  report  of  the  commission  was  on  the 
whole  favorable  to  the  new  system,  it  must  be  remembered  that 
the  comparison  was  between  the  new  system  of  taxing  the  capi- 
tal value  of  land  and  the  old  one  of  taxing  the  rental  value  of  all 
real  estate.  The  law  of  1890  had  still  included  the  valuation  of 
buildings  in  the  case  of  occupied  crown  lots  on  mineral  fields, 
owing  to  the  difference  in  the  marketable  capital  value  of  the 
land  as  compared  with  other  lands.  But  in  1902  the  Local 
Authorities  Act  extended  the  principle  of  the  exemption  of 
improvements  for  local  rates  to  all  lands. 

The  next  state  to  adopt  the  system  was  New  Zealand.  In 
1896  an  Optional  Rating  Act  was  passed,  giving  the  local  bodies 
the  option  of  choosing  between  the  ordinary  rating  system, 
according  to  annual  value,  and  a  new  tax  on  the  unimproved 
capital  value  of  land.  The  law,  still  in  force,  provides  that  a 
shilling  in  the  pound  on  the  annual  value  shall  be  deemed  to  be 
equivalent  to  three  farthings  in  the  pound  on  the  capital  value 
of  any  ratable  property;  or  that  the  annual  value  of  any  rat- 
able property  should  be  deemed  equal  to  six  per  cent  of  its  capital 
value.  The  rates  on  the  unimproved  value  of  the  land  must  **  be 
so  adjusted  as  to  equal  as  nearly  as  may  be,  but  not  to  exceed,  in 
producing  capacity,  the  rates  made  and  levied  on  the  annual  or 
capital  value  as  the  case  may  be  "  under  the  old  law.  The  annual 
value  is  deemed  to  be  the  letting  value  less  twenty  per  cent  in 
the  case  of  houses,  buildings  and  other  perishable  propert3%  and 

^  As  an  example  of  this  change  we  append  the  valuation  figures  for  the 
city  of  Brisbane,  as  found  on  p.  202,  the  Blue  Book  cited  above: 

VALUATION 

1890,  under  the  old  system  £9,061,450 

1891,  under  the  new  system  8,800,351 

1892  "  "  "  "  7,814,185 

1893  "  "  "  "  6,745,553 

1894  '*  "  "  "  6,363,308 

1895  "  "  "  "  5,807,541 
1902  "  "  "  "  5,882,055 
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less  ten  per  cent  in  the  case  of  land;  but  in  no  case  shall  the  an- 
nual value  be  deemed  to  be  less  than  five  per  cent  of  the  value 
of  the  fee  simple.  The  capital  value  is  deemed  to  be  the  selling 
value  of  the  land  including  improvements.  The  maximum  limit 
of  the  tax,  so  far  as  the  general  rate  is  concerned,  is  fixed  at  2s. 
in  the  pound  on  the  annual  value  or  at  1 J^^.  in  the  pound  on  the 
capital  value  of  all  ratable  property,  or  its  equivalent  on  the 
unimproved  value.^ 

The  law  provides  that  the  petition  to  change  to  the  new 
system  must  be  signed  by  at  least  fifteen  per  cent  of  the  rate 
payers,  and  that  it  must  be  adopted  by  a  majority  vote.  In 
1899  the  first  locality  made  use  of  this  provision,  and  during 
the  next  few  years  the  system  gradually  spread.  By  1906 
seventy-five  localities  had  decided  to  take  a  vote  on  the  change 
and  out  of  these  seventy-five,  sixty-three  voted  "yes"  and 
twelve  voted  "no."  A  few  years  later,  in  1909-10,  out  of  159 
boroughs  in  New  Zealand,  43  levied  the  local  rates  on  the  unim- 
proved value  of  land,  18  on  the  capital  value  of  real  estate  and 
40  according  to  the  old  system  of  annual  value.  ^ 

As  the  boroughs  are  naturally  the  most  prosperous  parts  of 
the  counties,  the  importance  of  the  unimproved  value  system 
is  really  somewhat  greater  than  would  appear  from  the  above 
figures.  As  a  matter  of  fact,  almost  one-third  of  all  the  rates 
were  collected  under  the  new  system.^  Of  the  four  largest  cities 
two,  Wellington  and  Christ  Church,  have  adopted  the  sys- 
tem of  exemption  of  improvements,  but  the  other  two,  Auckland 
and  Dunedin  have  refused  it.  In  considering  the  above  figures, 
moreover,  two  points  must  be  remembered:  first  that  as  the  old 
system  was  supplanted  the  new  one  of  basing  the  rates  on  capital 


^New  Zealand  Official  Yearbook  for  1911,  Wellington,  1911,  p.  169. 
*The  figures  for  the  different  local  divisions  are  as  follows: 


Total 


Counties 

Boroughs 

Independent  town  boroughs 


TOTAL 
REPORT- 
ING 

346 
109 

23 

RATES  ON 
RENTAL 
VALUE 

1 

RATES  ON 

CAPITAL 

VALUE 

6 

48 
2 

156 

286 
18 

17 

478 

321 

RATES  ON 
UNIM- 
PROVED 
VALUE 


54 
43 

4 
101 


*  Full  details  for  each  locality  will  be  found  in  the  New  Zealand  Official 
Yearbook,  1911,  pp.  178  to  192,  inclusive. 


526  ESSAYS  IN  TAXATION 

or  selling  value  was  chosen  by  five  times  as  many  counties  and 
about  half  as  many  boroughs  as  those  that  selected  the  method  of 
exemption  of  improvements;  and  secondly  that  the  system  of 
rating  on  the  unimproved  value  of  land  applies  only  to  the  so- 
called  general  rate,  and  not  to  the  special  rates  levied  for  water, 
gas,  electric  light,  sewage,  hospital  or  poor  relief  purposes. 

In  New  South  Wales  the  system  was  inaugurated  almost  a  dec- 
ade later.  In  1905  the  so-called  Shires  Act  was  passed  which, 
as  supplemented  by  the  Local  Government  Extension  Act  of 
the  following  year,  provided  that  the  general  local  rates  should 
thereafter  be  levied  on  the  unimproved  value  of  the  land  at  a  rate 
of  not  less  than  Id.  nor  more  than  2d.  in  the  pound.  A  council 
of  a  municipality  which  has  levied  a  rate  of  not  less  than  Id.  on 
the  unimproved  value  is  permitted  to  impose  such  additional  rate 
as  may  be  required  on  either  the  improved  or  the  unimproved 
value.  The  total  amount,  however,  to  be  derived  from  these 
general  rates,  taken  together,  is  required  not  to  exceed  the 
amount  yielded  by  a  rate  of  2d.  in  the  pound  (0.83  per  cent)  on 
the  unimproved  value,  or  Is.  6d.  in  the  pound  (7.5  per  cent) 
on  the  assessed  annual  value  of  all  ratable  land.^  It  is  also 
provided  that  as  soon  as  any  locality  puts  this  new  system  into 
force  the  operation  of  the  state  tax  on  land  values  is  to  be  sus- 
pended.^ Here,  again,  it  is  to  be  not^d  that  in  addition  to  the 
general  rates,  the  so-called  special  rates,  as  well  as  local  and  loan 
rates  niay  be  imposed  on  either  the  improved  or  the  unimproved 
value.  Most  of  the  municipalities  have,  however,  chosen  to  levy 
these  extra  rates  on  unimproved  value.  An  important  exception 
consists  of  the  rates  imposed  by  certain  water-supply  and  sewer- 
age boards  which  are  still  levied  according  to  the  old  system.  In 
1912,  sixty-four  out  of  seventy-three  municipal  and  shire 
councils  raised  £399,197  on  land  values  of  £31,344,898,'  the  av- 
erage rate  for  all  local  taxes  being  1.27%  of  the  value  of  the 
land.  It  will  be  seen  how  low  the  rate  of  taxation  is,  as  com- 
pared with  American  conditions. 

Finally,  it  may  be  added  that  in  South  Australia  the  Land 
Values  Assessment  Act  has  for  some  time  permitted  the  locali- 
ties to  substitute  for  the  existing  local  rates,  which  may  be 

^  Official  Yearbook  of  the  ComnwnvoeaUh  of  Australia^  1901-1910,  Mel- 
bourne, 1911,p.  9S.5. 

2  Cf.  supra,  p.  520. 

'  The  figures  are  printed  in  detail  in  the  Sydney  Standard,  and  reprinted 
in  the  March,  1912,  issue  of  the  Melbourne  Progress. 
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levied  either  on  gross  annual  rental  or  on  capital  value,  a  new 
system  of  taxes  on  the  unimproved  value  of  land.  No  locality, 
however,  has  yet  availed  itself  of  this  permission. 

Such  has  been  the  development  of  the  law.  What  are  the 
practical  results?  It  is  usually  claimed  by  the  advocates  of  the 
S3'stem  that  the  exemption  of  improvements  will  do  away  with 
speculation,  stimulate  the  building  trade,  lower  house  rentals 
and  abolish  congestion  of  population  in  the  cities.  What  light 
does  the  Australasian  experience  throw  upon  these  claims? 

In  considering  this  problem  we  are  dependent  for  informa- 
tion largely  upon  the  reports  of  the  local  authorities.  In  a  few 
cases  we  have  some  information  as  to  the  local  results  of  the  state 
taxes  on  land  values;  but  these  taxes,  it  will  be  remembered, 
are  so  insignificant  as  to  be  almost  devoid  of  importance  in 
the  towns.  Thus  in  South  Australia,  where  aft^r  1895  consider- 
able areas  of  suburban  land  in  the  towns  were  built  upon,  we 
are  told,  in  an  official  report  of  1906,  that  "much  of  the  improve- 
ment would  have  occurred  irrespective  of  taxation,  with  the 
gradual  growth  and  advancement  of  the  state."  ^  Furthermore, 
we  are  informed  that  "on  the  rental  of  house  property  and 
vacant  sites,  the  effect  is  not  appreciable."  Finally  we  are  told 
that  while  there  was  a  falling  ofiF  in  speculation,  this  was  due 
entirely  to  the  collapse  of  the  land  boom  in  the  eighties,  for 
"this  phase  of  speculation  is  in  no  wise  affected  by  taxation.^ 

Similar  testimony  comes  from  New  South  Wales.  The  acting 
statistician  of  that  state  tells  us  that  the  effect  of  the  state 
tax  on  land  values  has  l)een  inappreciable.  Suburban  building 
has  indeed  considerably  advanced,  "  but  there  is  no  doubt  that 
much  of  the  extension  is  due  to  the  facilities  for  settling  in 
the  suburbs  afforded  by  the  excellent  tramway  system."  ^ 
Rentals  in  the  suburbs  have  indeed  fallen,  but  "the  reduc- 
tion is  due  but  slightly  to  the  operation  of  the  land  tax,  the 
chief  cause  being  the  opening  up  of  newer  and  more  select 
localities  through  the  extension  of  the  metropolitan  tramway 
and  railway  system."  He  adds:  "as  regards  the  suburbs  be- 
yond the  influence  of  the  tramway  system,  experience  shows 

*  "Papers  relative  to  the  Working  of  Taxation  of  the  Unimproved  Value 
of  Land  in  New  Zealand,  New  South  Wales  and  South  Australia,''  in  the 
Blue  Book  mentioned  above.    See  especially  p.  1 15. 

*  Ibid,  p.  116. 
» Ibid,  p.  132. 
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that  in  general  there  has  not  been  any  materiai  alteration  in 
rents  for  ordinary  tenements."  The  entire  situation  is  summed 
up  in  these  words:  **0n  the  whole  it  may  be  said  that  the  land 
tax  has  had  no  very  appreciable  effect  on  any  of  the  conditions 
referred  to,"  that  is,  the  building  trade,  rentals,  vacant  sites 
or  land  speculation.  This  conclusion  is  concurred  in  by  the 
First  Commissioner  of  Taxation  who  says  that:  ''taking  the 
operation  of  the  land  tax  as  a  whole,  it  is  not  considered  that 
it  has  had  any  pronounced  effects  on  the  land  generally,"  so 
far  as  the  towns  are  concerned.^ 

The  effect  of  the  state  taxes  on  land  value  accordingly,  was 
unimportant.  As  to  the  effect  of  the  exemption  of  improvements 
in  local  taxation,  the  existing  information  is  limited  to  New 
Zealand  and  Queensland.  In  New  Zealand  the  commissioner  of 
taxes  sent  a  circular  addressed  to  all  the  local  authorities:  fifty- 
two  replies  were  received,  of  which  a  digest  has  been  printed. 
While  not  a  little  testimony  unfavorable  to  the  new  system  was 
elicited,  most  of  the  localities  declare  it  satisfactory.  During 
the  period  of  its  operation  there  was  a  general  increase  of  pros- 
perity throughout  the  state.  In  some  of  the  replies,  however, 
doubt  is  expressed  whether  this  prosperity  was  in  any  way  due 
to  the  method  of  taxation.  The  great  majority  of  the  replies 
are  to  the  effect  that  no  especial  results  can  be  discerned  either 
one  way  or  the  other.  Thus  the  Eketahuna  council  writes: 
"  unable  to  say  what  effect  is,  as  success  of  the  dairjring  industry 
overshadows  the  effect  of  taxation."  The  Hokitika  council 
writes  that  many  new  buildings  "have  recently  been  erected, 
but  this  is  attributed  to  prosperity  rather  than  change  in  rat- 
ing." The  Hawera  council  tells  us  that  the  "building  trade, 
rent,  land  speculation,  e/c,  have  not  been  affected  to  any  ap- 
preciable extent."  The  Pahiatua  council  writes  that  the  brisk- 
ness in  the  building  trade  "is  considered  due  to  natural  causes," 
and  to  the  general  prosperity  of  the  community. 

Again,  so  far  as  the  influence  of  taxation  on  rents  is  con- 
cerned, while  some  localities  think  that  rentals  have  been 
reduced,  others  state  the  contrary.  Thus,  Grey  Lynn  tells 
us  that  the  system  "does  not  affect  building  trade,  and  has  not 
tended  to  reduce  rents."  The  Kairanga  council  says:  "Building 
trade  not  stimulated;  rents  little  affected."  From  Karori  bor- 
ough we  hear:  "do  not  think  building  trade  or  rents  affected." 
From  Maraetai  we  learn:  "no  perceptible  change  in  buildings 

1  Blue  Book,  op.  cit.,  p.  133. 
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or  otherwise."  The  North  East  Valley  borough  states:  *'does 
not  materially  reduce  rents."  Finally,  Woolston  borough 
informs  us  that  wliile  the  building  trade  is  improving  "rentals 
are  not  lower."  Some  localities  in  fact  go  still  further  and  call 
attention  to  the  inevitable  results  of  the  system.  Thus,  the 
Stratford  borough  council  holds  that  the  '*  system  acts  unfairly 
and  tends  to  the  crowding  of  houses  on  small  sections,"  and  from 
Winton  borough  we  hear  that  the  system  "throws  tax  much 
heavier  on  unimproved  sections  and  appears  to  l^enefit  those 
who  crowd  good  buildings  on  small  areas."  ^  The  testimony 
from  New  Zealand  thus  appears  to  be  inconclusive  and  some- 
thing at  least  can  be  said  on  both  sides  of  the  question. 

When  we  come  to  Queensland  we  find  a  very  able  report 
from  Mr.  Corrie,  a  leading  architect  who  has  served  for  many 
j'^ears  as  a  valuer  in  Brisbane.  While  he  is  favorable  on  the 
whole  to  the  exemption  of  improvements,  he  tells  us  that  the  ol> 
jection  that  the  system  must  lead  to  the  over-utilization  of  the 
land  "has  not  so  far  been  tested  in  the  state."  ^  Moreover, 
he  is  decidedly  of  the  opinion  that  while  the  system  has  hitherto 
worked  fairly  well,  there  are  distinct  limits  to  its  usefulness  and 
even  to  its  possibility.    He  writes: 

"Although  raising  considerable  local  revenues  on  unimproved  land 
value  has  so  far  met  with  little  objection,  it  by  no  means  follows  that 
very  profound  study  has  been  accorded  to  the  subject  by  those  most 
interested.'  ...  As  further  duties  come  under  local  government 
jurisdiction,  the  present  system  cannot  escape  from  vci'y  critical  ex- 
amination, for  manifestly  there  is  a  limit  to  the  burden  which  will  be 
accepted  upon  any  single  class  of  property." 

He  tells  us  that  since  the  local  taxes  on  land  values  are  at 
present  not  excessive  and  are  expended  upon  services  from  which 
the  land  derives  a  reasonable  benefit,  there  is  not  much  likelihood 
of  discontent  soon  arising  from  the  system  in  Queensland. 
But  he  points  out  that  as  soon  as  the  land  tax  increases 
to  the  point  of  diminishing  the  capital  value  of  the  land,  dis- 
content will  be  sure  to  arise.  What  has  saved  the  system  thus 
far  has  been  the  low  rate,  coupled  with  the  rise  of  land  values 
due  to  the  general  prosperity  of  the  colony.     He  adds: 

"As  taxes  increase,  however,  and  especially  as  fresh  duties  have  to 
be  undertaken,  all  the  issues  will  be  less  simple,  and  other  forms  of 

»  Op,  cU,,  pp.  138-140.  « Ibid.,  p.  211.  » lUd,,  p.  212. 
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property — as,  for  instance,  in  the  fight  over  the  Brisbane  hotels  ques- 
tion— will  be  looked  to  for  contribution  as  well  as  land." 

His  conclusion  is  that  the  future  has  in  store  the  "due  recog- 
nition of  two  important  factors  in  municipal  finance  (not  satis- 
factorily accounted  for  under  a  land  tax) — viz.y '  ability  to  pay' — 
and  the  now  equally  recognized  principle  that  'persons  as  well 
as  things'  should  contribute."  ^ 

From  this  Australasian  evidence  three  inferences  can  be  drawn: 
In  the  first  place,  so  far  as  the  testimony  is  favorable  to  the  ex- 
emption of  improvements,  it  must  be  remembered  that  the  new 
system  is  compared  with  the  old  method  of  taxing  rents.  What 
pleases  the  public,  so  far  as  they  are  pleased,  is  not  so  much  the 
exemption  of  improvements  as  the  change  from  taxation  of  rent- 
als to  taxation  of  capital  value.  This  is  apparent  from  the  tes- 
timony. Thus,  for  instance,  the  Wellington  city  council  favors 
the  new  method  chiefly  because  it  "paralyzes  the  old  system 
under  which  rental  values  on  lands  could  by  simple  manipula- 
tion reduce  local  taxation  to  a  farce."  ^  In  this  connection  it  is 
a  most  significant  (although  hitherto  unnoted)  fact  that  in 
South  Australia,  where  the  exemption  of  improvements  is 
legally  permissible  and  where  no  locality  has  yet  availed  itself 
of  the  permission,  the  old  system  of  local  rates  allows  an  assess- 
ment on  capital  values.  That  is  to  say:  where  local  rates  are 
levied  only  on  rental  values,  there  arise  all  the  difficulties 
which  have  induced  England  and  Germany  to  impose  new  land 
taxes,  and  which  have  led  in  Australasia  to  the  exemption  of 
improvements;  but  where  the  tax  Ls  levied  on  capital  instead  of 
rental  values,  as  is  the  case  in  the  United  States  and  as  is  true 

^  These  inferences  are  corroborated  by  the  results  of  an  independent 
investigation  subsequently  made  by  J.  E.  Le  Rossignol  of  Denver  ami 
W.  D.  Stewart  of  Dunedin  in  an  article  entitled  "Rating  of  Unimprovtxi 
Values  in  New  Zealand,"  and  published  in  Addresses  and  Proceedings  of  the 
First  Conference  of  the  National  Tax  Associaiiony  New  York,  190S,  p.  273 
et  seq.  After  pointing  out  that  in  cities  like  Wellington,  overcrowding  has 
been  increased  rather  than  diminished,  and  that  taxes  on  rural  property 
in  general  have  been  relatively  increased  as  compared  with  taxes  on  to^n 
property,  the  authors  tell  us  that  "the  facts  do  not  warrant  optimistic 
conclusions.  .  .  .  The  benefits  of  rating  on  improved  value  are  not  so 
obvious  as  to  command  unanimous  approval.  .  .  .  The  opposition  to  the 
system  appears  to  be  growing  stronger  as  the  jxople  are  coming  to  recognize 
\\s  relation  to  the  propaganda  for  single  tax.  .  .  .  Up  to  the  present  time 
the  economic  effects  of  rating  on  unimproved  value  have  been  insignificant ." 
See  esp.  p.  284. 

2  Ibid.,  p.  140. 
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in  large  measure  in  South  Australia,  the  tendency  to  any  change 
is  far  less  apparent.  So  far,  therefore,  as  the  results  of  the 
Australasian  system  of  exempting  improvements  from  taxation 
are  deemed  favorable,  they  may  be  declared  to  be  due  primarily 
to  the  adoption  of  the  system  of  taxing  capital  instead  of  rental 
values. 

In  the  second  place,  even  thus  limited,  the  reports  of  the  ex- 
periments in  Australasia  are  inconclusive.  In  some  cases  we  hear 
of  good,  in  other  case»  of  bad  results.  Nowhere  has  a  careful 
study  been  made  of  the  consequences  of  the  exemption  of  im- 
provements as  compared  with  a  tax  on  the  capital  value  of 
all  real  estate.  Finally,  as  the  experience  of  Queensland  clearly 
shows,  the  whole  system  is  of  slight  importance  partly  be- 
cause the  rates  have  been  low,  and  partly  because  the  adop- 
tion of  the  new  method  of  assessment  has  come  at  about  the 
same  time  as  the  recovery  from  the  long  depression  of  the  early 
nineties. 

When  to  all  these  considerations  we  add  the  fact  that  in  most 
cases  only  a  portion  of  the  local  rates  are  levied  on  land  values, 
we  are  forced  to  the  conclusion  that  a  much  longer  experience 
will  be  required  before  it  can  be  asserted  with  any  reasonable 
degree  of  confidence  that  the  system  of  exempting  improvements 
from  taxation  has  had  results  at  all  comparable  to  those  that 
are  often  ascribed  to  it  by  hasty  writers. 

VII.  The  Australian  Income  Tax  and  the  Relation  of  State  to 

Federal  Finance 

The  third  phase  of  tax  reform  in  Australasia  mentioned 
above  ^  is  the  development  of  the  income  tax.  Here  again  we 
have  to  deal  not  with  the  sudden  introduction  of  any  new  prin- 
ciple, but  with  the  elaboration  of  a  system  initiated  some  time 
ago.  The  last  few  years  have  everywhere  witnessed  a  growing 
realization  of  the  importance  of  income  taxation,  and  in  several 
states  the  year  1910  marked  a  significant  change. 

Australasia  was  among  the  earliest  democracies  to  intro- 
duce progressive  inheritance  taxes.  These  have  remained  sub- 
stantially unchanged  for  several  decades.  Income  taxes 
came  considerably  later.  With  the  exception  of  South  Aus- 
tralia where  such  a  tax  was  introduced  in  1884  there  were 
no  income  taxes  on   the  Australian  continent  until  shortly 

» P.  516. 


532 


ESSAYS  IN  TAXATION 


before  the  end  of  the  nineteenth  century.  New  Zealand  fol- 
lowed in  1891  when  an  attempt  was  made  to  reach  incomes 
by  the  same  act  which  imposed  the  land  tax.  The  income  tax 
was  only  slightly  progressive:  6d.  in  the  pound  on  the  first  tax- 
able £1,000,  and  Id,  on  each  additional  £1,000.  It  was  not 
until  1895  that  Victoria  and  New  South  Wales  introduced 
the  income  tax,  and  not  until  1902  that  Queensland  and  Tas- 
mania followed  suit.^  In  the  year  1907,  however,  there  began 
a  new  phase  of  income  taxation:  such  -taxes  were  introduced 
where  they  had  not  yet  existed,  and  almost  everjrwhere  the  old 
taxes  were  increased  both  in  amount  and  in  the  steepness  of  the 
scale  of  progression.  Thus  in  1907  the  income  tax  system  was 
extended  to  Western  Australia  and  the  earlier  laws  of  Queens- 
land and  New  South  Wales  were  amended;  and  in  1910  the 
rates  in  Victoria,  Tasmania  and  New  Zealand  were  increased, 
in  some  cases  to  a  substantial  extent.  In  the  appended  note 
will  be  found  a  statement  of  the  income  taxes  in  force  in  1911.^ 

*  In  Seligman,  Progressive  Taxation  in  Theory  and  Practice^  2d  ed.,  190.S, 
p.  97  e^  seq.y  will  be  found  a  detailed  account  of  all  the  income  taxes  which 
were  in  force  in  Australasia  up  to  1906,  with  the  single  exception  of  New 
South  Wales,  where  the  income  tax  was  not  levied  according  to  the  pro- 
gressive principle.  In  New  South  Wales  the  law  of  1895  imposed  a  tax  of 
(od.  in  the  pound  on  all  incomes  of  £200  and  over,  if  not  derived  from 
land. 

*  The  details  will  be  found  in  the  Official  Year  Book  of  the  Commonwealth 
of  Australia^  1911,  pp.  843,  849;  and  the  New  Zealand  Official  Year  Book  for 
1911,pp.  766,  775. 

Victoria.  The  law  of  1895  provided  for  a  progressive  scale  which  was 
changed  in  1903  and  1904.  In  the  case  of  incomes  from  personal  exertion, 
the  rate  is  now  (1912): 


INCOMES 

RATES 

(per  £) 

INCOMES 

RATES 

(per  £) 

£100  to     £500 
500  "      1,000 

3rf. 
4d. 

£1,000  to  £1,500 
over             1,500 

5d. 
6(i. 

If  the  income  is  derived  from  property,  the  rates  are  doubled.  In  1906 
incomes  under  £200  were  exempted,  and  an  abatement  of  £150  was  allowod 
on  incomes  from  £2(X)  to  £500.  In  1908  a  distinction  was  made  between 
individual  and  corporate  incomes,  the  former  being  reduced  by  20  per 
cent;  but  in  1910  this  was  repealed.  Land  used  as  a  residence  by  the  owner 
is  deemed  to  yield  an  income  of  four  per  cent  on  its  capital  value.  A  tax 
of  7d.  in  the  pound  is  imposed  on  the  incomes  of  all  corporations  except 
life  insurance  companies,  which  pay  at  the  rate  of  8rf.  in  the  pound.  For^ 
eign  ship  owners  pay  5d.  in  the  pound. 

New  South  Wales.  The  act  of  1895  was  amended  in  1907;  the  rate  is  still 
(vl.  in  the  pound,  but  in  the  case  of  incomes  derived  from  personal  exertion 
the  exemption  has  been  increased  to  £1,000. 
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From  the  point  of  view  of  revenue  the  income  taxes  play  a 
considerably  greater  r61e  than  the  land  taxes.  In  New  South 
Wales  and  Victoria  they  are  exceeded  in  importance  only  by 
the  inheritance  taxes,  which  yield  about  twice  as  much.  In 
Queensland  and  South  Australia  the  income  tax  is  the  most 

Queensland.   The  act  of  1902  was  amended  in  1906  and  1907  as  follows: 

INCOMES   FROM 
PERSONAL  EXERTION  RATES  (PER  £) 

£200-  £500  6d. 

500-  1,000  (W.  up  to     £500;  7d.  above 

1,000-  1,500  7d.  up  to  £1,000;  Sd.  above 

over  1,500  Sd. 

£200  is  deducted  in  every  case.  On  incomes  derived  from  property  the 
rate  is  9d.  in  the  pound,  and  in  the  case  of  absentees  and  corporations,  the 
rate  is  Is.  in  the  pound. 

South  Australia.  The  act  of  1884  has  been  frequently  amended.  The 
rate  in  the  case  of  incomes  from  personal  exertion  is  at  present  four  pence 
halfpenny  in  the  pound  for  all  incomes  from  £150  to  £800  and  7d.  in 
the  pound  above  £800.  In  the  case  of  income  from  property  the  rates 
are  9d.  and  Is.  1}^.  respectively.  In  the  case  of  incomes  up  to  £400,  £200 
are  exempt. 

Western  Australia.  The  law  of  1907  fixed  a  rate  of  4d.  in  the  pound  on  all 
incomes  over  £200;  and  fifty  per  cent  additional  in  the  case  of  absentees. 
Corporations,  however,  are,  by  a  law  of  1899,  as  amended  in  1906,  sub- 
ject to  a  tax  of  Is.  in  the  pound  on  dividends. 

Tasmania.  The  act  of  1902  was  repealed  in  1910,  when  the  following 
rates  were  imposed  in  the  case  of  incomes  from  personal  exertion. 


INCOME 

RATE    (per   £) 

INCOME 

rate  (per  £) 

£125 

4d. 

125-£150 

^Hd. 

£900-£1,000 

6d.  on  first  £400 

150-  250 

4%d. 

7d.  on  next  £200 

250-  350 

bVTd. 

Sd.  on  next  £200 

350-  400 

5Hd. 

lOd.  on  remainder 

400-  700 

5  Qd.  on  first  £400 
(  7d.  on  remainder 

Above  £1,000 

Same  rates  on  first  £800 

lOrf.  on  next  £200 

700-  900 

6d.  on  first  £400 

Is.  on  next.  £500 

7d,  on  next  £200 

Is.  2d.  on  next  £500 

Sd.  on  remainder 

Is.  id.  on  remainder 

In  the  case  of  incomes  from  property,  the  rate  is  Is.  in  the  pound,  pro- 
vided that  the  income  is  over  £100.  Incomes  under  £80  in  the  case  of  un- 
married persons  or  under  £100  in  the  case  of  married  persons  are  exempted. 
The  following  abatements  are  permitted: 


INCOME 

exemption 

INCOBfE 

EXEMPTION 

£80-£110 

£70 

£150-£250 

£40 

110-   125 

60 

250-  350 

30 

125-   150 

50 

350-   400 

20 
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important  of  all,  in  Western  Australia  the  dividend  tax.  It  is 
only  in  Tasmania  that  the  land  tax  yields  a  little  more  than  the 
income  tax.  The  figures  of  revenue  from  taxation  for  1909-10 
are  given  below.  ^  In  New  Zealand,  on  the  other  hand,  where 
the  land  tax,  as  we  have  seen,  has  played  so  prominent  a  role, 
more  revenue  is  still  derived  from  this  tax  than  from  the  income 
tax;  but  with  every  year  the  disproportion  between  the  two 
is  .diminishing.  In  1898-99,  for  instance,  the  yield  of  the  in- 
come tax  was  £115,480  as  against  £298,052  from  the  land  tax; 
whereas  in  1910-11  the  income  tax  yielded  £407,235  as  against 
£628,723  from  the  land  tax.  It  is  therefore  apparent  that 
not\iithstanding  the  development  of  the  land  taxes  the  scope 
of  the  income  tax  is  continually  extending. 

In  Australasia,  as  a  whole,  if  we  take  the  income  and  the  in- 
heritance taxes  together  we  find  that  their  yield  forms  an 
overwhelming  proportion  of  the  revenue  from  direct  taxation. 
Entirely  apart  from  any  consideration  of  the  indirect  taxes 

Every  taxpayer,  the  taxable  amount  of  whose  income  is  less  than  £150  can 
claim  a  rebate  of  28.  6d.  for  every  child  mider  16  years. 

In  addition  to  the  income  tax  the  law  of  1904,  amended  in  1906,  imposed 
a  so-called  ability  tax,  the  amount  of  which  is  det-ermined  according  to  the 
annual  value  of  the  property  occupied,  or  the  amount  paid  for  board  and 
lodging.  In  the  case  of  property  the  rate  varies  from  Id.  to  Qd.  in  the  pound, 
on  the  annual  value.  In  the  case  of  board  and  lodging  the  rate  varies  from 
3^.  to  6d.  in  the  pound  on  the  amount  payable  annually  for  board  and 
lodging. 

New  Zealand.  The  law  of  1891  was  amended  in  1910  as  follows:  A  deduc- 
tion is  allowed  for  £300  of  income.  Up  to  £700  the  rat«  is  6«f ,  in  the  pound, 
rising  gradually  until  in  the  case  of  incomes  exceeding  £2,300  the  rate  is 
Is.  2d.  in  the  pound.    In  the  case  of  corporations  there  are  no  exemptions 

and  the  rate  varies  from  Is.  to  1«.  2d.  in  the  pound. 
»  From  the  Official  Year  Book  of  Australia,  1911,  p.  828. 


NEW 

1  SOUTH 

wesiCn 

SOUTH 

VIC- 

QUEENS-:    AU8- 

AUS- 

TAS- 

ALL 

WALES 

TORIA 

LAND 

TRAUA 

TBAIilA 

MANIA 

STATES 

Probate    and 

£ 

£ 

£         1        £ 

£ 

£ 

£ 

succeasioii 

duties 

650,202 

358,173 

61,193    84.651 

57,416 

44.267 

1.255.902 

Other   stamp 

i 

duties 

222,720 

250,358 

145,556    97,877 

62,714 

54,741 

833.966 

Land  taxes 

9.066 

114,357 

1  94,126    34.344 
304,693  180,923    43.865 

79.021 
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68.330 
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88,315 
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Ability  tax 
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41,928 

41.928 

Licenses 

121,556 

20,927 

60,753,  23,426    42,589 

13,442 

282,693 
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5,953      12,802 

7.153 

1.661 

27.569 

Total, 

1.223.521 

1,088,353^  584,997|481,003,336,396|303,390 

4.O17.660 
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which  are  still  so  important,  Australasia  may  be  said  to  be 
movmg  away  from,  rather  than  in  the  direction  of,  the  prin- 
ciples of  the  single  tax. 

One  feature  in  the  development  of  the  taxation  of  incomes 
by  the  states  deserves  a  word  of  mention  in  view  of  the  con- 
troversy over  the  general  subject  in  the  United  States.  Origi- 
nally much  difficulty  was  experienced  in  making  the  salaries 
of  federal  officials  subject  to  income  taxation.  In  1907,  however, 
the  federal  Parliament  enacted  the  Commonwealth  Salaries 
Act  which  declared  that  salaries  and  allowances  paid  by  the 
commonwealth  are  liable  to  taxation  by  the  states,  payable  in 
the  state  where  the  officer  resides  and  the  salary  is  earned  or, 
in  the  case  of  a  member  of  Parliament,  in  the  state  in  which  he 
was  elected.  The  only  exemption  is  the  salary  of  the  governor- 
general. 

The  fourth  and  final  point  in  our  consideration  of  tax  reform 
in  Australasia  is  the  relation  of  state  and  federal  finance.  When 
the  commonwealth  was  created  in  1900,  the  constitution  vested 
in  the  federal  government  exclusive  power  of  levying  customs 
and  excise  duties  and  in  the  state  and  the  federal  governments 
concurrent  powers  of  direct  taxation;  but  as  the  revenues  of  the 
various  states  had  previously  been  derived  largely  from  cus- 
toms and  excises,  and  as  it  was  practically  certain  that  the 
commonwealth  expenditures  would,  for  some  years  at  least, 
not  equal  the  revenue  derived  from  these  sources,  it  was  decided 
to  allot  to  the  states  a  certain  proportion  of  this  revenue.  In  de- 
fault of  such  allotments  the  states  would  have  found  it  necessary 
to  raise  the  rates  of  the  taxes  on  inheritances,  incomes  and  land 
to  inordinate  heights.  It  was  accordingly  provided  in  the 
so-called  "Braddon"  section  of  the  act  by  which  the  federal 
constitution  was  established,  that  during  the  first  ten  years 
of  the  newly  created  union  and  thereafter  until  otherwise  de- 
cided, there  should  be  returned  to  the  states  three-fourths  of 
the  net  revenue  from  customs  and  excises.  Thus  was  adopted 
the  system  of  the  collection  of  taxes  by  the  central  government, 
with  the  distribution  of  a  part  of  the  proceeds  among  the  states. 

The  Braddon  clause  was,  however,  not  the  only  section  affect- 
ing the  relations  of  federal  and  state  government.  Many  func- 
tions of  government,  which  under  the  American  system  are  re- 
served to  the  stat(»s,  were  transferred  from  the  states  to  the 
commonwealth.    It  was  fully  recognized  that  the  discharge  of 
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these  functions  would  necessitate  large  federal  expenditure;  but 
it  was  not  believed  that  this  transfer  of  expenditure  would  be,  at 
first  at  least,  at  all  commensurate  with  the  transfer  of  rev- 
enue. Consequently  there  was  inserted  in  the  constitution  a 
provision  for  the  repayment  to  the  states  of  any  surplus 
federal  revenue.  The  principles  which  should  govern  the  al- 
location of  revenues  according  to  this  clause,  as  well  as  imder 
the  Braddon  clause,  were  set  forth  in  a  special  section  of  the 
constitution,  which  was  to  remain  in  force  for  five  years  and 
thereafter,  until  changed  by  Parliament.  This  embodied  what 
became  known  as  "the  bookkeeping  system."  Under  this 
scheme  each  state  was  to  be  credited  with  the  federal  revenue 
collected  in  respect  of  that  state,  and  to  be  debited  with  the 
expenditure  incurred  on  its  behalf  in  connection  ii-ith  the 
transferred  departments  as  well  as  with  its  share,  on  a  per 
capita  basis,  of  the  new  expenditure  of  the  commonwealth. 
It  was  also  provided  that  the  duties  chargeable  on  goods 
imported  into  one  state  and  consumed  in  another  should  be 
credited  to  the  consuming  state,  on  the  theory  that  the  duty 
ultimately  falls  upon  the  consumer.  The  balance  in  favor  of 
any  state  is  payable  monthly  by  the  commonwealth. 

Finally,  another  special  clause  (section  96)  of  the  constitution 
provided  that  the  commonwealth  parliament  might  grant  finan- 
cial assistance  to  any  state  on  such  terms  and  conditions  as  the 
parliament  should  think  fit.  This  section  was  introduced  with 
the  object  of  rendering  the  constitution  more  elastic  in  the  mat- 
ter of  assistance  to  the  states  than  it  would  have  been  if  the  Brad- 
don clause  and  the  bookkeeping  system  were  rigidly  adhered 
to.  No  claim  for  such  special  assistance  has,  however,  yet 
been  made. 

So  far  as  the  Braddon  clause  is  concerned,  it  may  be  said  that 
for  some  time  it  worked  fairly  well,  although  with  every  year 
the  situation  became  more  embarrassing  in  the  separate  states, 
for  the  reason  that,  in  making  up  their  budgets,  it  was  practically 
imy)os.sible  to  forecast  for  the  immediate  future  what  would  be 
the  share  of  each  state  in  any  particular  federal  tax.  More- 
over, the  one-fourth  revenue  assigned  to  the  federal  govern- 
ment gradually  proved  to  be  inadequate  for  its  expenses.  At 
first  the  commonwealth  returned  to  each  state  not  only  the 
three-fourths  due  it,  but  a  substantial  balance  in  addition.  By 
1908,  however,  not  only  had  the  growing  expenses  of  the  com- 
monwealth swallowed  up  the  whole  of  the  one-fourth,  so  that 
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there  was  no  balance  to  be  returned  to  the  states,  but  the  one- 
fourth  itself  was  now  inadequate.^ 

This  contingency  was  foreseen  several  years  before  it  arose 
and  attempts  were  made  to  find  some  satisfactory  way  out  of 
the  difficulty.  Repeated  conferences  were  held  by  the  premiers 
of  the  several  states,  but  it  was  not  until  1909  that  an  agreement 
was  reached.  Meanwhile  the  matter  had  become  particularly 
urgent,  because  of  the  decision  that  the  federal  government 
should  assume  all  the  state  debts.  The  agreement  between  the 
ministers  of  the  commonwealth  and  of  the  states  was  to  the 
efifect  that  the  commonwealth  should  retain  all  of  the  customs 
and  excise  revenues,  and  that  it  should  pay  over  to  the  states 
a  definite  sum  every  month,  computed  at  the  rate  of  £1  5s.  per 
annum  per  head  of  population.^  In  view,  however,  of  the  heavy 
obligations  incurred  by  the  commonwealth  in  the  payment  of 
old-age  pensions,  provision  was  made  for  withholding  from  the 
actual  shortage  in  the  revenue  the  sums  returnable  to  the  states 
during  that  year,  with  an  adjustment  as  between  the  pension 
states  and  the  non-pension  states.  Finally,  because  of  the  large 
per  capita  contribution  of  Western  Australia  to  the  customs 
revenue,  there  was  granted  to  that  state  an  additional  special 
annual  pajinent:  this  was  to  be  £250,000  the  first  year  and  was 
to  diminish  by  £10,000  annually  thereafter.  One-half  of  this 
allotment  to  Western  Australia  was  to  be  deducted  from  the 
shares  of  the  other  states. 


This  is  apparent  from  the  following  figures: 


NET  REVENUE 

ONE-FOURTH 

NEEDED  FOR 

BALANCE 

CUSTOMS  AND 

ASSIGNED   TO 

COMMONWEALTH 

RETURNED 

YEAR 

EXCISES 

COMMONWEALTH 

EXPENDITURE 

TO  STATES 

£ 

£ 

£ 

£ 

1001-02 

8,633,996 

2,158,499 

1,269,757 

888,742 

1902-03 

9,413,442 

2,353,110 

1,207,876 

1,145,234 

1903-04 

8,844,195 

2,211,049 

1,465,716 

745,333 

1904-05 

8,543,310 

2,135,827 

1,400,541 

735,286 

1905-OG 

8,739,298 

2,184,825 

1,354,915 

829,910 

1906-07 

9,386,097 

2,346,524 

1,540,523 

806,001 

1907-08 

11,368,220 

2,842,055 

2,511,315 

330,740 

1908-09 

10,573,860 

2,643,465 

2,643,465 

nil 

1900-10 

11,323,207 

2,830,801 

2,830,801 

nil 

21,706,155 

21,706,155 

16,224,909 

5,481,246 

2  The  full  text  of  this  agreement  will  be  found  in  The  Official  Year  Book 
of  New  South  Wales,  1909-1910,  Sydney,  1911,  pp.  358-359. 
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The  act  embodying  this  agreement  was  passed  in  December, 
1909,  to  take  eflfect  as  an  amendment  to  the  constitution;  but 
the  amendment  was  rejected  by  the  electors  at  a  referendum  in 
April,  1910.  It  therefore  devolved  on  the  federal  parliament  to 
settle  the  question  by  law,  and  a  few  months  later  the  Surplus 
Revenue  Act  was  passed,  which  embodied  practically  the  same 
provisions,  and  which  is  now  in  force.  ^  By  the  terms  of  this  act 
the  conunonwealth  undertook  during  the  period  of  ten  years 
commencing  July  1, 1910,  and  thereafter  until  parliament  should 
otherwise  provide,  to  pay  to  each  state,  or  to  apply  to  the  pay- 
ment of  interest  on  the  state  debts  assumed  by  the  conmion- 
wealth,  an  annual  sum  of  255.  per  capita.  The  state  of  Western 
Australia  was  to  receive  an  additional  sum  amounting  in  the 
first  year  to  £250,000  and  diminishing  in  each  succeeding  year 
by  £lO,t)00  and  one-half  of  these  payments  was  to  be  deducted 
proportionately  from  the  amount  payable  to  all  the  states. 
Any  surplus  revenue  in  the  federal  treasury  at  the  end  of  any 
year  was  to  be  turned  over  to  the  several  states,  and  for  the  year 
1911  the  commonwealth  was  authorized  to  deduct  from  the 
amount  payable  to  the  states,  the  estimated  deficit  in  the  fed- 
eral budget,  figured  at  £450,000.  In  the  same  federal  election  in 
which  the  fiscal  amendment  to  the  constitution  was  rejected, 
the  provision  to  have  the  conmionwealth  assume  all  the  debts 
incurred  by  the  states  was  adopted. 

VIII.  Conclusion 

The  foregoing  survey  of  the  tax  reforms  in  England,  Germany 
and  Australasia  appears  to  justify  certain  general  conclusions: 

First  and  foremost,  attention  is  to  be  directed  to  the  great 
development  of  the  income  and  inheritance  taxes,  with  the 
adoption  of  the  modern  principles  of  progression  and  of  differen- 
tiation of  taxation.  In  this  respect,  as  we  have  seen,  England 
has  taken  the  lead,  although  Germany  follows  closely  in  the 
income  tax,  and  Australasia  in  the  inheritance  tax.  In  Germany 
the  effort  to  round  out  the  system  of  direct  taxes  by  the  inherit- 
ance tax  has  thus  far  been  only  partially  successful;  while  in 
Australasia,  where  the  inheritance  taxes  were  the  first  to  be 
adopted,  the  income  tax  is  for  the  most  part  levied  on  a  scale 
somewhat  similar  to  that  in  England.    The  growth  of  the  taxa- 

*  The  act  is  printed  in  full  in  The  Official  Year  Book  of  the  CommonweaUh 
of  Australia,  1901-10,  Melbourne,  1911,  p.  800. 
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tion  of  incomes  and  inheritances  is  the  most  significant  aspect  of 
the  endeavor  to  realize  the  principle  of  ability  in  taxation. 

Second  in  importance  is  the  development  of  the  land  taxes  and 
more  especially  of  the  taxes  on  land  values.  Here,  as  we  have 
seen,  Australasia  was  really  the  first  in  the  field,  with  Germany 
next  and  England  following  closely.  But  in  Australasia  the 
movement  has  been  primarily  toward  thp  exemption  of  improve- 
ments from  taxation,  coupled  with  a  progressive  tax  on  land,  for 
social  rather  than  for  fiscal  reasons.  In  Germany,  on  the  other 
hand,  the  significant  tendency  has  been  in  the  direction  of  the 
taxation  of  the  so-called  unearned  increment  of  land,  first  by  the 
towns,  and  more  recently  by  the  empire.  England  has  gone 
further  than  either  of  the  other  countries  in  that  it  combines  with 
the  increment-value  duty  a  tax  on  so-called  undeveloped  land. 

In  none  of  these  cases,  however,  should  the  significance  of  the 
land  taxes  be  misapprehended.  Far  from  constituting  an  at- 
tempt to  apply  the  principles  of  the  single  tax,  as  is  often  erro- 
neously asserted,  the  movement  aims  rather  to  realize  more  fully 
the  principles  of  ability  to  pay  by  emphasizing  the  production 
rather  than  the  consumption  side  of  the  doctrine  of  faculty.^ 
Not  only  is  the  fiscal  importance  of  these  land  taxes  everywhere 
a  minor  consideration  but,  as  I  have  pointed  out,  the  real  signifi- 
cance of  the  state  land  taxes  in  England  and  Germany  and  of  the 
local  land  taxes  in  Australasia  is  to  be  found  in  the  endeavor  to 
substitute  for  the  old  and  discredited  method  of  taxing  land 
according  to  rental  value  the  newer  method  of  taxing  land 
according  to  capital  or  selling  value.  The  old  system  gave  an 
unjust  advantage  to  the  land  speculator  and  was  largely  re- 
sponsible for  the  congestion  of  population  in  the  towns.  The 
new  system  is  an  attempt  to  make  the  landowner  bear  his  proper 
share  of  the  public  burdens. 

The  third  point  to  be  emphasized  is  the  importance  that  is 
still  attached  to  indirect  taxes.  In  England,  as  we  have  seen, 
the  additional  revenue  that  has  been  provided  by  the  recent 
tax  reforms  has  come  equally  from  direct  and  indirect  taxes. 
In  Germany  far  greater  stress  has  been  put  upon  the  indirect 
than  upon  the  direct  taxes;  and  in  Australasia  the  overwhelming 
mass  of  the  total  revenue,  federal  and  state,  is  still  derived 
from  the  customs  and  excises. 

These  facts  indicate  not  only  the  fallacy  of  the  claim  that 
there  is  any  tendency  toward  a  single  tax  on  land,  but  also 

*  C/.  SUpTQy  p.  341. 
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the  incorrectness  of  the  assertion  that  the  revenue  of  modern 
states  must  be  derived  chiefly  from  direct  taxes.  A  careful 
study  of  the  evidence  .leads  us  to  the  contrary  conclusion,  and 
shows  that  there  must  be  some  fundamental  explanation  of 
the  persistence  of  indirect  taxes.  This  is  not  the  place  to  at- 
tempt such  an  explanation — which,  it  may  be  said  in  passing, 
is  not  given  in  any  of  the  current  treatises  on  finance.  The 
outlines  at  least  of  such  an  explanation  may  be  found  in  the 
suggestion  that  direct  taxes,  based  on  the  principle  of  faculty 
or  ability  to  pay,  respond  to  the  individual  element  in  the  prob- 
lem of  taxation,  while  indirect  taxes,  which  cannot  be  explained 
on  any  such  principle  of  individual  ability,  correspond  to  the 
no  less  important  social  element.^  Whatever  may  be  thought 
of  this  suggestion,  and  whatever  limits  it  may  be  necessary  to 
posit  in  the  elaboration  of  a  system  of  indirect  taxes,  it  is  none 
the  less  true  that  no  explanation  of  the  existing  facts  of  tax 
reform  will  hold  if  it  fails  to  appreciate  the  important  place  that 
is  to  be  assigned  in  the  future,  as  well  as  in  the  present,  to  in- 
direct taxes,  side  by  side  with  the  direct  taxes. 

The  fourth  conclusion  is  the  increasing  importance  which  is  to 
be  attached  to  a  study  of  the  relations  between  central  and  local 
finance,  both  as  between  national  and  state,  and  as  between 
state  and  conmiunal  finance.  Our  survey  discloses  several  im- 
portant tendencies.  First  to  be  noted  is  the  provision  for  new 
and  independent  sources  of  federal  revenue,  as  in  Australia 
with  the  land  tax,  and  in  Germany  with  the  land  tax,  the  in- 
heritance tax  and  the  suggested  federal  tax  on  possessions.  In 
the  second  place,  we  notice  the  gradual  transfer  of  state  taxes 
to  the  federal  government,  as  regards  not  only  the  administra- 
tion, but  also  the  yield.  Thus  in  Australasia  the  customs  and 
revenue  taxes  are  assigned  to  the  federal  government;  while 
in  Germany  some  of  the  state  excises  as  well  as  the  state  in- 
heritance taxes  are  transferred  to  the  federal  government,  and 
the  land  increment  taxes  are  at  least  to  be  controlled  by  the  im- 
perial authorities.  In  the  third  place,  we  observe  that  the  taxes 
collected  by  the  central  government  are  distributed,  in  part  at  all 
events,  among  the  states  and  even  in  some  cases  among  the 
localities.  Not  to  speak  of  the  English  system  of  grants  in  aid, 
we  find  in  Australasia  a  distribution  of  surplus  revenues  among 
the  states  and  in  Germany  an  apportionment  of  the  inheritance 
tax  as  between  empire  and  states  and  the  distribution  of  the  new 

*  Cf.  suprOf  chap,  ix,  p.  324. 
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land  taxes  among  empire,  states  and  localities.  More  and  more 
the  fiscal  problem  is  being  envisaged  as  a  totality,  and  the 
relative  claims  of  the  community,  state  aAd  central  governments 
are  being  considered  from  the  point  of  view  of  an  equitable  dis- 
tribution of  the  entire  burden  resting  upon  the  individual  or  the 
class.  This  is  the  most  recent  phase  of  modern  tax  reform,  and 
for  this  reason  doubtless  it  has  hitherto  received  the  least  study. 
It  is,  however,  perhaps  the  most  distinctive  aspect  of  the  modem 
movement. 

Summing  up  all  these  conclusions  we  see  that  modem  tax 
reform,  as  illustrated  in  these  three  great  nations,  presents  a 
combination  of  social  and  fiscal  considerations;  or  rather,  that 
an  attempt  is  being  made  to  solve  the  fiscal  problem  with  due 
regard  to  the  social  aspects  of  the  situation.  If  it  be  inquired 
what  lessons  these  movements  contain,  so  far  as  the  United 
States  is  concerned,  it  would  probably  not  be  far  amiss  to 
state  them  as  follows: 

In  the  first  place,  so  far  as  indirect  taxation  is  concerned, 
the  United  States  has  not  much  to  leam  from  this  recent  develop- 
ment. Almost  the  entire  revenue  of  the  federal  govemment 
is  derived  from  indirect  taxes,  and  in  some  of  our  leading  com- 
monwealths not  a  little  revenue  is  drawn  from  similar  sources. 
Taking  public  revenues  as  a  whole  in  the  United  States,  the 
balance  between  direct  and  indirect  taxes  is  fairly  well  main- 
tained, and  there  is  not  much  need  or  likelihood  of  any  great 
alteration  in  their  present  proportions. 

Secondly,  so  far  as  the  land  taxes  are  concerned,  the  United 
States  again  has  not  much  to  learn  from  the  recent  development 
abroad.  As  we  have  seen,  the  system  of  land  taxation  in  the 
United  States  is  superior  to  that  found  anywhere  else.  Whether 
by  accident  or  as  a  result  of  economic  conditions,  it  is  based 
on  the  capital  or  selling  value  of  the  land,  combined  with  the 
sj'stem  of  special  assessments  for  particular  improvements. 
Neither  of  these  systems,  as  we  have  seen,  is  accepted — at  all 
events,  neither  is  developed  in  anything  like  the  same  degree — 
in  England,  in  Germany  or  in  Aastralasia,  and  the  movement 
for  the  imposition  of  land  taxes  in  those  countries  is,  on  the 
whole,  nothing  more  than  an  attempt  to  reach  the  position 
that  has  long  been  occupied  by  the  United  States.  It  is  possible 
that  our  American  system  may  be  supplemented,  by  a  small 
tax  on  the  so-called  unearned  increment;  and  it  is  also  pos- 
sible that  in  certain  portions  of  the  country  a  partial  or  a 
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complete  exemption  of  improvements  from  the  land  tax  may 
be  found  desirable.  But  in  many  other  portions  of  the  country 
both  of  these  projected  changes  will  be  found  to  be  either 
unnecessary  or  undesirable.  Thus  in  the  main  we  may  regard 
with  equanimity  the  present  situation  of  the  taxation  of  land  in 
the  United  States,  as  compared  with  that  of  the  rest  of  the 
world. 

In  the  third  place,  so  far  as  inheritance  taxes  are  concerned, 
the  United  States  is  rapidly  approaching  the  practice  that  is 
found  abroad.  In  some  of  our  more  progressive  American 
states  this  form  of  taxation  has  already  been  well  developed;  in 
others  the  movement  is  well  under  way,  so  that  here  also  no 
especial  lesson  need  l>e  emphasized. 

It  is  on  the  two  remaining  points  that  the  chief  emphasis 
is  to  be  laid.  Income  taxation  in  the  United  States  is  only  in  the 
very  first  stages  of  development.  What  has  been  successfully 
accomplished  in  England,  in  Germany  and  in  Australasia,  is,  for 
the  most  part,  only  in  the  stage  of  discussion  in  the  United 
States.  A  study  of  the  recent  reforms  of  taxation  in  the  rest  of 
the  world  cannot  fail  to  compel  the  conclusion  that  the  near 
future  has  in  store  for  the  United  States  some  form  of  income 
taxation. 

Finally,  and  above  all,  we  are  led  to  the  conclusion  that  for 
the  next  few  decades  in  the  United  States  the  most  pressing  ques- 
tion is  to  be  that  of  the  relations  of  federal,  state  and  local  fi- 
nance. Scarcely  a  single  problem  connected  with  the  more  im- 
portant direct  taxes  can  be  attacked,  with  any  hope  of  successful 
solution,  without  a  consideration  of  these  important  relations. 
That  England,  Germany  and  Australasia  should  all  of  them  \ye 
devoting  so  much  attention  to  this  series  of  questions  is  a 
significant  sign  of  the  times,  and  from  the  discussions  carried 
on  and  conclusions  arrived  at  in  these  and  other  foreign  countries 
we  may  hope  to  gain  some  light  as  to  the  disposition  to  be  made 
in  the  not  distant  future,  of  the  income  tax,  the  inheritance 
tax  and  the  corporation  tax  in  the  United  States.  The  economic 
forces  which  are  making  the  whole  world  akin  are  everywhere  in- 
fluencing taxation.  With  the  increasing  similarity  in  the  con- 
ditions of  economic  life,  it  is  not  unreasonable  to  expect  greater 
correspondence  in  the  fiscal  systems. 


CHAPTER  XVIII 

RECENT  LITERATURE   IN   TAXATION 

In  some  respects  the  most  significant  fact  of  the  recent  de- 
velopment of  economic  thought  is  its  growing  international 
character.  Not  only  does  the  modem  economist  find  it  neces- 
sary to  draw  his  facts  from  a  wider  field  than  that  of  his  own 
country;  but  if  he  desires  to  keep  abreast  of  the  advances  in  the- 
ory he  also  finds  it  incumbent  on  him  to  read  many  languages 
and  to  note  the  movements  in  widely  distant  countries.  In  no 
domain  is  this  more  true  than  in  the  science  of  finance.  In  the 
following  pages  an  attempt  will  be  made  to  run  hurriedly  over 
the  productions  of  the  period  from  1885  to  1900  and  in  a  general 
way  to  outline  their  value  to  the  English-speaking  student. 

I.  Germany 

There  are  two  methods  of  writing  economic  works.  One  is 
essentially  historical  and  descriptive,  giving  an  account  of  the 
past  and  of  the  actual  state  of  legislation  and  of  methods,  and 
attempting  to  draw  therefrom  a  statement  of  the  underlying 
principles;  the  other  is  primarily  abstract  and  deductive,  making 
little  use  of  history  and  of  facts,  but  endeavoring  to  reach  con- 
clusions from  well-defined  principles.  The  modem  German 
writers  on  the  science  of  finance  had  for  some  time  devoted 
themselves  almost  exclusively  to  the  first  method;  but  more 
recently  a  partial  revulsion  of  feeling  was  indicated  by  the 
appearance  of  several  works  which  attempted  to  avoid  the  exag- 
gerations of  the  extreme  historical  school,  and  to  take  refuge  once 
again  in  purely  theoretic  discussion.  For  Germany,  this  was  a 
salutary  reaction,  because  of  the  comparative  discredit  into 
which  pure  theory  had  fallen. 

The  Handbook  of  the  Science  of  Finance  by  Professor  Um- 
pfenbach  ^  is,  strictly  speaking,  not  a  new  work.    But  as  the 

^  J^hrhiich  der  Finanzxcissens<chaft.  Von  Dr.  Karl  Umpfenbach,  o.  0. 
Professor  dor  Staatswissonschaftcn  an  dor  Univorsitat  Konigsberg.  Zweite 
Auflago.    Stuttgart,  1SS7. 
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first  edition  appeared  well-nigh  half  a  century  ago,  and  as 
some  notable  additions  have  been  made  to  the  present  volume, 
it  may  be  discussed  as  practically  a  new  publication.  The  first 
edition  was  published  just  before  the  current  toward  historical 
economics  had  set  in  strongly;  the  second  edition  appeared  just 
after  the  tide  has  begun  to  ebb.  There  are  hence  almost  no 
vestiges  of  the  inductive  treatment.  In  fact,  the  strong  points 
of  the  work  are  the  rigor  of  the  theoretic  discussions  and  the 
precision  of  the  definitions. 

The  general  tone  of  the  book  is  conservative.  The  author 
opposes  the  further  industrial  activity  of  the  state,  even  in  such 
domains  as  that  of  railroads;  he  has  nothing  but  ridicule  for 
the  idea  of  the  income  tax  in  practical  life;  he  declares  that  the 
question  of  progression  does  not  belong  to  the  science  of  finance 
at  all,  because  it  involves  communistic  changes  of  property. 
These  contentions  are  interesting  as  giving  the  work  the  charac- 
teristics of  the  contemporary  French  rather  than  of  the  modem 
German  authorities.  As  a  matter  of  fact,  they  exerted  no  in- 
fluence on  German  practice. 

A  more  important  point  in  Umpfenbach's  book  is  method- 
ology. The  common  division  of  public  revenues  by  French 
writers  like  Leroy-Beaulieu  is  into  domains,  industrial  under- 
takings and  taxes,  corresponding  to  Adam  Smith's  old  division 
into  revenue  from  public  lands,  from  public  stock  and  from  taxes. 
The  German  writers,  on  the  other  hand,  early  saw  this  division 
to  be  inadequate  and,  as  we  know,  added  another  category,  fees. 
The  exact  definition  of  fees,  however,  has  always  been  a  mooted 
point;  and  few  writers  agree  exactly  on  the  distinction  between 
fees  and  taxes^  Umpfenbach  defines  fees  as  "special  payments 
for  the  cost  of  a  financial  transaction,  in  so  far  as  it  is  necessary 
for  political  purposes,  and  in  so  far  as  the  expenses  surpass  those 
which  it  would  be  permissible  to  lay  on  the  community  as  such." 
Passing  over  the  minor  infelicities  of  expression,  we  may  say 
that  at  all  events  it  conveys  a  precise  meaning. 

Had  Umpfenbach  rested  here,  his  book  would  have  rendered 
a  substantial  service  to  the  clearing  up  of  ideas.  But  he  adds 
to  his  three  categories  of  fees,  taxes  and  domains  a  fourth  cate- 
gory of  fiscal  (or  lucrative)  prerogatives,  which  are  defined  as 
"compulsorily  reserved,  exclusive  rights  of  the  state  over  speci- 
fied kinds  of  property  rights."  The  foundation  of  this  fourth 
category  is  to  be  found  in  the  mediaeval  regalia;  but  Umpfen- 
bach makes  it  now  include  such  widely  diverse  revenues  as 
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the  poll  tax,  taxes  on  communication,  on  the  transfer  of  prop- 
erty, on  legacies  and  successions,  revenue  from  treasure-trove, 
from  mines,  salt,  tobacco,  spirits  and  bank  monopolies,  and 
finally  from  licenses.  .  He  lays  great  emphasis  on  this  divi- 
sion; in  fact,  it  is  the  thread  which  runs  through  the  whole  work. 
But  the  only  result  of  its  adoption  would  be  undue  restriction 
of  the  field  of  taxation,  and  an  increased  confusion  as  to  the 
exact  nature  of  taxes.  What  he  gains  by  the  separation  of  fees 
from  taxes,  he  loses  by  the  separation  of  taxes  from  fiscal  prerog- 
atives. His  methodological  explanation  will  not,  on  the  whole, 
commend  itself  to  students  of  finance. 

Much  the  same  class  of  questions  is  treated  by  Professor 
Neumann  in  his  work  entitled  Taxation}  Neumann  is  well 
known  as  one  of  the  prominent  modem  writers  on  finance.  His 
book  on  Die  "progressive  Einkommensteuer  remains  one  of  the 
best  works  on  that  knotty  subject;  and  in  that,  as  in  all  his 
earlier  writings,  is  to  be  found  a  rich  fund  of  historical  and 
statistical  information.  In  this  newer  work,  however,  Neumann 
has  undertaken  to  analyze  in  detail  the  nature  of  taxation.  The 
first  volume,  the  only  one  that  has  yet  appeared,  is  introductory 
and  to  a  great  extent  methodological.  The  twelve  chapters 
treat  mainly  of  four  topics:  classification  of  public  revenues, 
fees  versus  taxes,  the  principle  of  public  interest,  and  direct  versus 
indirect  taxes.  In  the  discussion  of  these  points  the  author 
shows  great  acuteness  and  dialectic  skill;  yet  three  criticisms 
can  be  made.  The  discussion  is  too  minute,  and  often  borders 
on  the  wearisome;  the  style  is  anything  but  clear;  and  the  con- 
clusions are  not  advanced  with  the  necessary  precision. 

After  criticising  the  usual  method  of  classification,  Neumann 
defines  fees  as  payments  for  special  services  of  the  state  or  the 
community,  so  far,  but  only  so  far,  as  the  public  interest  is 
involved.  This  would  include  the  tolls  of  roads,  canals,  railways 
and  telegraphs,  but  would  exclude  the  revenues  from  fiscal  mo- 
nopolies. He  devotes  over  two  hundred  pages  to  the  discussion 
of  public  interest,  and  finally  defines  it,  but  in  so  characteristic 
a  manner  that  it  must  be  given  in  the  original: — 

"  OeflFentliches  Interesse  im  (objectiven)  engeren  Sinne  ist  ein  auf 
menschliche  Handlungcn  oder  Werke  beziigliches  Interesse  von  Ziclen 

*  Die  Steuer.  Erster  Band.  Die  Steuer  und  das  Offentliche  Interesse, 
Eine  Untersuchung  uber  das  Wcsen  der  Steuer  und  die  Gliederung  der  Stoats^ 
und  Gemeinde-Einnahmen.    Von  Fr.  J.  Neumann.    Leipzig,  1887. 
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oder  Zwcckcn  so  grosser  Bedeutung,  dass  um  ihrctwillen  eine  Aufcrlc- 
gung  von  Opfem  nach  herrschender  Annahme.  gerechtfertigt  ist." 

In  other  words,  two  hundred  pages  are  devoted  to  proving  that 
a  **  public  interest  is  an  interest  of  such  importance  as  to  justify 
a  sacrifice  on  the  part  of  the  individual."  This  might  surely 
have  been  shown  in  less  than  two  hundred  pages,  and  without 
the  formidable  array  of  proofs  and  counter-proofs,  of  exceptions 
and  sub-exceptions,  which  fairly  crowd  the  book  and  bewilder 
the  reader.  To  be  over-exact  is  often  as  great  a  mistake  as  to 
be  superficial,  for  either  excess  is  apt  to  result  in  confusion. 

Much  better  is  his  discussion  of  the  four  methods  of  classifying 
direct  and  indirect  taxes.  Neumann  finally  allies  himself  to 
Parieu's  method,  making  the  distinction  depend  on  the  perma- 
nence or  periodicity  of  the  act.  Other  parts  of  the  book  also 
will  prove  suggestive,  as,  for  instance,  his  discussion  of  the  rela- 
tion between  taxes  and  prices;  but  it  might  well  have  been  boiled 
down  to  one-fifth  of  its  present  compass.  Questions  of  metho- 
dology are  not  the  all-absorbing  ones. 

The  same  criticism  can  certainly  not  be  urged  in  the  case  of 
the  new  volume  of  Wagner's  Science  of  Financed  The  first 
volumes  of  this  great  work  are  familiar  to  all  students.  Wagner 
started  out  over  three  decades  ago  with  the  idea  of  publishing 
a  new  edition  of  Rau's  finance,  but  soon  found  his  differences 
from  Rau  to  be  so  great  as  to  call  for  a  new  creation,  instead  of 
a  new  edition.  The  first  two  volumes  of  the  work  appeared  years 
ago — the  second  in  1880.  This  third  volume  deals  not  with 
general  theory,  but  with  special  questions  in  the  history  and 
practice  of  taxation.  Unfortunately  Wagner's  plan  was  so 
comprehensive,  and  his  method  so  productive  of  repetition,  as  to 
make  the  completion  of  the  work  doubtful.  In  fact  as  it  pro- 
gressed, Wagner  entered  into  continually  greater  details  which 
would  have  been  in  place  only  in  a  cyclopedia.  The  consequence 
is  that  it  has  taken  him  ten  years  to  write  the  third  volume, 
and  that  he  has  been  able  to  discuss  the  present  condition  of 
French  and  English  taxation  only.  Wagner  himself  seems  to 
have  tired  of  this  minute  method  and  now  intimates  that  he  can 

^  Finanzwissenschaft.  Von  Adolf  Wagner.  Dritter  Theil:  Specielle 
Steucrlehre. — Ueberaicht  der  Steuergeachichte  tvichtigerer  Stcuiten  und  Zeiialtcr 
his  Ende  des  IS.  Jahrhunderts. — Die  Besteuenmg  des  19.  Jakrhunderti. 
Eifdeitung:  Britische  und  franzosische  Besteuerung,  Leipzig,  1889.  The 
first  part  of  this,  much  enlarge^!,  appeanxl  in  a  second  edition  in  1910  under 
the  table  of  Steuergeschichte  vom  Allertuni  bis  zur  Oegenwart, 
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scarcely  foresee  the  time  when  the  work  will  be  finished.  This 
is  the  more  to  be  regretted  because  the  systems  of  France  and  of 
England  have  already  been  made  familiar  to  us  by  other  good 
publications,  while  the  condition  of  the  remaining  countries, 
which  he  has  not  yet  fully  treated,  is  far  from  being  equally 
well  known.  ^  It  is  to  be  hoped  that  the  work  will  not  be  left  a 
torso.  The  present  volume  requires  no  especial  conmientary 
beyond  the  statement  that  in  all  his  details  of  the  history  and 
practice  of  taxation,  as  well  as  in  his  general  summaries  of  the 
French  and  English  systems,  Wagner  remains  true  to  the  ideas 
advanced  in  the  former  volumes.  He  has  continually  in  mind 
the  demands  of  what  he  calls  the  socio-political  principles — the 
principles  whereby  the  government  is  looked  up  to  as  the  regu- 
lator of  the  distribution  of  wealth,  and  taxation  is  regarded  as 
an  engine  to  redress  inequalities  of  fortune.  Much  as  we  may 
dissent  from  the  fundamental  points  of  Wagner's  general  posi- 
tion, it  must  be  conceded  that  he  has  developed  his  doctrines 
with  consummate  keenness  and  phenomenal  learning,  and  that 
his  Science  of  Finance,  even  though  incomplete,  still  stands  at 
the  head  of  financial  literature  for  the  suggestiveness  of  its  views 
and  the  wealth  of  its  contents. 

Professor  Cohn's  Science  of  Finance^  is  constructed  on  an 
entirely  different  method.  It  forms  the  second  volume  of  the 
general  System  of  Political  Economy,  the  opening  volume  of 
which  was  published  several  years  before.  After  a  general  intro- 
duction on  the  nature  and  history  of  jbhe  science  of  finance,  the 
first  book  treats  of  the  essence  of  government  economy  or  of  the 
public  household,  dealing  with  public  functions,  public  expendi- 
t\ires,  the  history  and  development  of  public  revenue,  and  the 
budget.  The  second  book  discusses  the  principles,  history  and 
actual  systems  of  taxation.  The  third  book  is  devoted  to  a 
presentation  of  German  taxation.  Finally,  a  fourth  book  treats 
of  public  credit. 

The  chief  interest  of  the  work  lies  in  the  first  book  and  in  the 
first  chapter  of  the  second  book.  The  remainder  of  the  volume 
is  always  interesting,  as  are  all  of  Cohn's  writings,  but  it  contains 

*  The  fourth  volume,  devoted  to  the  details  of  German  taxation,  ap- 
peared in  two  parts  in  1899  and  1901. 

*  System  der  Finanzmssenschnft.  Ein  Leaebuch  fur  Studierende.  Von 
Gustav  Cohn,  ord.  Prof,  dcr  Staatswissenschaften  an  der  Universitttt  Got- 
tingen.    Stuttgart,  1889. 

The  Science  of  Finance.  By  Gustav  Cohn.  Translated  by  T.  B.  Veblen. 
Chicago,  1895. 
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nothing  that  can  be  called  a  real  contribution  to  financial  science. 
He  is  indeed,  through  his  intimate  acquaintance  with  Swiss 
financial  methods,  often  enabled  to  illustrate  certain  principles 
more  successfully  than  any  of  his  predecessors,  but  in  the  main 
he  follows  the  rather  conservative  lines  of  accepted  views.  The 
book  on  German  taxation  gives  an  excellent  picture  of  the  pres- 
ent situation,  but  is  omitted  in  the  translation.  The  chapters 
on  public  credit  contain  an  admirable  historical  survey,  but  in 
matter  of  principle  do  not  afford  anything  which  cannot  be 
found  at  least  equally  well  said  in  Professor  Adams'  work. 

It  is  otherwise  with  the  discussion  of  the  general  princi- 
ples of  finance;  for  Cohn's  treatment  of  the  various  kinds  of 
public  contributions  marks  a  distinct  advance.  His  classi- 
fication of  public  revenues,  although  not  completely  satis- 
factory, is  based  upon  an  analysis  of  comparative  private  and 
public  benefits,  and  is  elucidated  by  some  suggestive  remarks. 
His  description  of  the  historical  development  of  public  econ- 
omy is  clearer  than  that  of  Roscher,  and  traces  the  chief  lines 
of  development  ^vith  a  master-hand.  His  short  discussion  of  the 
principles  of  local  finance  is  especially  welcome  when  compared 
to  the  laborious  and  confused  chapters  to  be  found  in  other 
treatises. 

Most  striking  is  his  treatment  of  the  equities  of  taxation. 
Cohn  shows  that  just  as  the  accepted  ideas  of  justice  are  a 
product  of  historical  evolution,  so  the  conception  of  just  taxa- 
tion has  assumed  a  different  form  in  every  stage  of  human 
progress.  He  gives  a  sketch  of  the  different  ideas  that  swayed 
the  public  mind  at  various  epochs,  and  then  devotes  himself 
in  particular  to  a  consideration  of  progressive  taxation.  The 
result  of  the  discussion  is  the  adoption  of  the  principle  of  pro- 
gression, not  for  Wagner's  socio-political  reasons,  but  simply 
because  under  modern  conditions  proportional  taxation  no 
longer  corresponds  to  taxable  capacity.  Cohn  seeks  to  define 
and  to  limit  the  principles  of  progression,  and  in  connection  with 
this  gives  a  good  history  of  the  doctrine  of  the  "minimum  of 
subsistence." 

Weak  points  are  not  lacking  as,  for  instance,  in  his  dis- 
cussion of  the  incidence  of  taxation.  Here,  as  in  many  other 
places,  Cohn  conceals  the  difficulties  of  the  problem  by  the 
brilliancy  of  his  style.  As  this  brilliancy  is  entirely  absent 
in  the  translation,  the  work  has  by  no  means  received  so  favor- 
able a  reception  in  its  English  dress  as  it  did  in  the  original.   It 
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will  have  served  our  purpose,  however,  to  call  attention  to  the 
points  in  which  Cohn's  book  marks  an  advance  on  its  prede- 
cessors. Wagner,  Roscher  and  Cohn  supplement  one  another. 
Wagner  is  more  radical  and  audacious  in  his  suggestions  and 
illustrates  his  theories  by  a  wealth  of  statistical  material; 
Roscher  is  weak  in  theory  but  strong  in  history;  Cohn  seeks 
to  keep  the  golden  mean.  Cohn's  Finance  is  superior  to  all 
others  in  two  respects, — in  clearness  of  style  and  in  philosophic 
breadth  of  view.  We  welcome  this  new  accession  to  economic 
literature  as  one  of  the  most  important  works  of  the  decade,  but 
very  much  fear  that  it  will  help  the  American  student  to  only 
a  slight  extent. 

A  more  recent  text-book  is  by  Dr.  Vocke.  As  this  is,  however, 
in  some  respects  simply  the  elaboration  of  an  earlier  work, 
we  shall  devote  a  few  words  to  its  predecessor.  In  this  former 
work,  entitled  ContributionSy  Imposts  and  Taxes y^  Dr.  Vocke 
treats  the  subject  in  a  somewhat  peculiar  way.  After  having 
won  his  spurs  after  half  a  century  ago  by  his  History  of 
English  Taxationy  at  that  time  the  most  meritorious  work  on 
the  topic,  the  venerable  doctor  here  attempts  to  find  the  moral 
basis  and  relative  justification  of  the  various  taxes.  The  prob- 
lem which  he  sets  out  to  solve  is  that  of  the  exact  difference  be- 
tween direct  and  indirect  taxation;  and  the  conclusion  to  which 
he  comes  is  at  all  events  novel.  In  an  introductory  lx)ok  he 
traces  the  literary  doctrine  of  the  basis  of  taxation  in  general, 
and  divides  the  authors  into  three  schools:  the  representatives 
of  the  contract  or  protection  doctrine,  including  most  of  the 
earlier  English  and  French  works;  the  group  which  emphasizes 
the  sovereign  nature  of  the  state  and  the  duties  of  the  subject, 
but  without  any  deeper  historical  insight;  and  finally  the  socio- 
political writers,  who  like  Held,  Schaffle  and  Wagner,  attribute 
to  the  state  a  compensatory  duty  in  taxing  away  inequalities  of 
fortune.  Vocke  strongly  objects  to  the  latter  as  involving 
a  dangerous  socialistic  tendency,  and  asserts  that  such  consider- 
ations do  not  at  all  appertain  to  the  science  of  finance.  Neither 
in  these  schools,  however,  nor  in  the  works  of  the  "independent" 
writers,  like  Neumann,  Stein  and  Roscher,  does  he  find  an  answer 
to  the  great  question:  What  is  the  ethical  basis  of  direct,  as 
compared  with  indirect,  taxation? 

*  Die  Abgaherif  Auflagen  und  die  Steuery  vom  Standpunkte  der  Geschichte 
und  der  Sittlichkeit.  Von  Dr.  Wilhelm  Vocke,  geheimer  Oberrechnungsrat. 
Stuttgart,  1887. 
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An  answer,  he  thinks,  is  possible  only  through  a  study  of  his- 
torical development.  With  characteristic  German  thoroughness, 
but  with  what  seems  unnecessary  detail,  Vocke  begins  with 
a  psychological  analysis  of  the  individual  and  traces  the  evolu- 
tion of  his  economic  condition  and  qualities  through  the  family 
and  tribe  to  the  state.  In  the  patriarchal  stage,  as  in  the  family, 
the  contributions  of  the  individual  to  the  support  of  the  whole 
are  compulsory,  universal  and  proportional  to  property.  In 
the  feudal  state  the  contributions  of  the  vassal  take  the  shape 
of  personal  services  and  of  payments  in  kind,  afterwards  con- 
verted into  money  payments.  Then  begin  the  customs  and 
duties,  the  fees  and  tolls,  the  excises  or  evil  duties  {main  tolat)^ 
all  of  which  rest  primarily  upon  power — upon  the  imperious 
necessities  of  the  overlord.  The  legal  basis  is  the  princely 
prerogative,  the  imperium;  in  other  words,  naked  force.  Quite 
different  from  these  veritable  impositions  are  the  taxes  proper. 
Beginning  as  the  trinoda  necessitaSf  aids  and  contributions,  they 
soon  develop  into  poll,  property,  and  finally  into  profit  taxes. 
These  taxes,  properly  so  called,  rest  on  voluntaiy  contributions, 
not  on  mere  force;  they  are  universal,  not  special;  their  standard 
is  personal  ability,  not  mere  exjiediency.  In  the  tax  there  is  a 
moral  quality,  in  the  customs  and  excises  there  is  none. 

This  is  the  keynote  of  Vocke's  book.  The  tax  proper  in 
its  historical  genesis  is  the  direct  tax,  and  connotes  certain 
ethical  ideas;  the  indirect  taxes  are  properly  not  taxes  at  all, 
but  imposts,  and  carry  with  them  no  moral  implication.  He 
makes  a  careful  study  of  the  development  of  indirect  taxation 
in  the  next  political  form — the  absolute  monarchy;  and  he 
shows  how  and  why  the  basis  of  direct  taxation  was  changed 
from  property  to  product.  The  remaining  two-thirds  of  the 
work  are  devoted  to  a  consideration  of  taxation  in  the  actual 
or  constitutional  state.  He  concludes  that  the  correct  point 
of  view  has  been  won,  and  tliat  future  reform  must  proceed  in 
the  path  of  elaborating  the  direct  taxes  and  of  curtailing  the 
indirect  taxes. 

Vocke's  book  may  be  termed  a  study  in  the  philosophy  of 
trixation.  It  contains  no  figures,  and  but  few  facts.  The 
author's  contention  as  to  indirect  taxation  may  be  met  by 
the  reflection  that  justice  cannot  be  the  sole  maxim  of  taxa- 
tion; for  the  chief  practical  consideration  is  to  balance  the 
budget,  and  some  taxes  which  are  technically  just  may  \ye 
practically  unremunerative  and  therefore  unserviceable.    More- 
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over,  Vocke  fails  to  perceive  that  there  iire  various  kinds  of 
indirect  taxes,  and  that  many  of  the  imperfections  of  the  older 
systems  are  removable.  Yet,  on  the  whole,  he  will  serve  as  a 
useful  antidote  to  such  flimsy  thinkers  as  McCulloch,  who  ex- 
erted so  considerable  an  influence  on  English  views  on  taxation. 

In  his  later  book  entitled  The  Elernents  of  the  Science  of  Fi- 
nancCf^  which  constitutes  the  second  volume  of  Frankenstein's 
Hand'  und  Lehrhuch  der  Staatswissenschaften,  Dr.  Vocke  de- 
votes himself  to  the  discussion  of  general  principles.  It  is  a 
relief,  after  the  huge  and  many-volumed  German,  works  on 
the  subject,  to  find  the  science  here  treated  as  a  whole  and  in 
so  compact  a  form.  In  other  respects,  also.  Dr.  Vocke*s  work 
differs  from  most  of  its  German  predecessors.  It  contains 
almost  no  references  to  literature  and  it  is  written  in  a  style 
calculated  to  interest  the  average  layman.  But  to  those  ac- 
quainted with  the  work  just  discussed,  the  present  volume  will 
not  bring  much  that  is  new. 

Here,  as  before,  he  looks  upon  financial  history  simply  as 
the  medium  of  bringing  out  more  and  more  clearly  with  every 
generation  the  idea  of  faculty.  Here,  as  before,  he  confines  the 
term  t<ix  to  direct  taxation  and  eliminates  from  the  whole  field 
of  compulsory  revenue  the  so-called  Verbrauchsauflageny  or 
indirect  taxes  on  consumption.  His  whole  classification  of 
revenues  is  very  confusing.  On  the  one  hand  he  puts  the  private 
economic  revenues,  by  which  he  understands  those  from  the 
public  domain  and  from  the  prerogatives  as  well  as  from  in- 
dustrial undertakings;  on  the  other  hand  he  puts  the  compulsory 
revenues,  divided  into  fees,  payments  for  transactions  (Verkehrs- 
abgaben)  and  taxes.  Between  these  he  puts  another  category, 
the  so-called  "mixed"  revenues,  which  he  again  divides  oddly 
enough  into  economic  monopolies,  fiscal  monopolies  and  im- 
j)osts  (Verhrauchsauflagen).  It  will  be  seen  how  unmodern 
this  is,  and  how  little  Dr.  Vocke  has  profited  by  recent  dis- 
cussion both  at  home  and  abroad. 

At  the  same  time,  in  his  treatment  of  taxation  we  find  many 
good  points,  such  as  his  examination  of  the  place  where  a  tax 
ought  to  be  paid,  involving  some  of  the  difficult  questions  of 
double  taxation.  A  valuable  feature  of  the  book  is  the  dis- 
cussion of  the  norm  of  taxation  and  the  measure  of  faculty, 
in  which  he  treats  successively  of  property,  product  and  income. 

>  Die  Grundzuge  der  Finamwiasenschaft,  Von  Dr.  Wilhelm  Vocke. 
Leipzig,  1894. 
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Undue  stress  seems  to  be  laid  on  the  second  of  these,  although 
the  author  cleverly  exposes  some  of  the  exaggerations  of  his 
predecessors.  Most  of  the  book  is  of  interest  chiefly  to  Germans; 
but  as  there  are  certain  broad  traits  of  industrial  developments 
common  to  all  countries,  students  of  American  and  English 
finance  will  find  in  Dr.  Vocke^s  volume  many  hints  which  can  be 
fruitfully  applied  to  conditions  at  home.  The  bibliography, 
especially  as  regards  foreign  literature,  is  weak.  The  book  can, 
nevertheless,  be  recommended,  with  important  reservations,  to 
advanced  -students. 

We  come  finally  to  the  two  volumes  by  the  distinguished 
South  German  statesman  and  scholar.  Dr.  Schaffle,  known  to 
all  students  of  fiscal  problems  since  the  appearance  in  1880 
of  his  important  work  on  Die  Grundsdtze  der  Steuerpoliiik} 
Of  his  other  contributions  to  social  and  political  science  it  is 
not  necessary  to  speak,  further  than  to  say  that  in  many  fields 
of  scientific  as  well  as  of  political  activity  he  must  be  classed 
among  the  foremost  writers  and  administrators  on  the  Euro- 
pean continent.  His  two  latest  volumes  quite  maintain  his 
great  reputation:  they  are  exact,  incisive,  clear  and  up  to  date; 
and  for  the  advanced  student  they  present  many  points  of 
view  worthy  of  consideration.  Yet,  when  the  works  are  care- 
fully analyzed,  it  will  be  found  that  most  of  the  fundamental 
ideas  are  already  contained,  although,  of  course,  in  less  system- 
atic form,  in  the  earlier  work  of  1880;  and,  to  the  average 
Anglo-Saxon  reader,  the  disadvantages  of  the  scheme  of  de- 
voting two  large  volumes  to  the  general  and  the  special  part 
of  taxation  will  be  more  apparent  than  the  advantages.  The 
Germans  love  to  be  "grwndZicA"  at  all  costs,  and  to  devot<» 
a  great  deal  of  space  in  their  scientific  treatises  to  what  im- 
presses the  practical  man  as  savoring  a. little  of  metaphysics; 
and  this  we  see  especially  in  the  general  part  of  Dr.  Schaffle's 
work.  Another  weakness  of  the  work  is  inseparable  from 
the  method  of  treatment.  The  second  volume,  or  special  part, 
really  depends,  in  many  of  the  chief  divisions,  upon  the  dis- 
cussion of  the  more  fundamental  problems  in  the  first  part. 
As  a  consequence  we  have  a  large  amount  of  repetition.    Most 

*  Dr.  Albert  Schilffle,  Die  Steuem:  AUgemeiner  TheU.  (Hand-  und  Lehr- 
hiich  der  StnatswissenschdfUn.  II.  Abtheilung:  Firiamwissenschaft.  S.  Band.) 
Leipzig,  1895;  Die  Steuem:  Besonderer  Theil.  Von  Eh-.  Albert  Schaffle 
{Hand-  und  Lehrbuch  der  Staatswissenschaften.  II.  Abtheilung:  Pinanz- 
mssenschaft.  3.  Band.)     Leipzig,  1897. 
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readers  will  therefore  find  the  second  volume,  which  con- 
tains in  compressed  form  no  inconsiderable  portion  of  the  first 
volume,  at  once  more  interesting  and  more  valuable. 

In  the  second  volume  the  most  important  discussion  is  that 
of  the  classification  of  taxes,  for  upon  this  depends  much  of 
the  distinctive  value  of  the  author^s  treatment.  Dr.  Sch&ffle 
divides  taxes  into  direct  and  indirect;  but  he  takes  strong 
exception  to  the  commonly  accepted  theory  that  it  is  only  the 
direct  taxes  which  correspond  to  the  "faculty"  of  the  individual. 
Accordmg  to  him  the  indirect  taxes  accomplish  the  same  result, 
but  in  a  different  way.  The  direct  taxes  are  intended,  in  his 
opinion,  to  reach  the  general  or  average  taxable  capacity  of 
the  individual,  while  the  indirect  taxes  are  intended  to  reach 
the  "actual"  or  "special"  or  "individualized"  ability.  He 
is  able  to  reach  this  conclusion,  however,  only  by  counting 
among  the  indirect  taxes,  in  addition  to  the  ordinary  taxes  on 
commodities  and  exchange,  what  he  calls  the  Bereicherungs- 
stenern,  including  the  taxes  on  inheritances,  on  unearned  in- 
crement and  on  lotteries,  as  well  as  some  others  not  usually 
put  into  that  category,  like  sumptuary  taxes  or  so-called  direct 
expenditure  taxes.  His  whole  discussion  of  indirect  taxation 
thus  becomes  highly  artiificial,  and  by  this  arbitrary  classifica- 
tion loses  much  of  its  merit.  It  is  not  likely  that  English  or 
American  writers  will  adopt  his  classification. 

In  the  general  discussion  of  principles  Dr.  Schaffle  is  quite 
up  to  date.  He  lays  stress,  for  instance,  on  the  modem  problems 
connected  with  double  taxation  and  with  the  treatment  of 
corporations.  To  Germans  the  books  will  be  of  value  because 
of  the  special  importance  attached  to  Swiss  and  American 
experience.  For  the  average  American  reader  there  is  still  a 
great  deal  that  isf  only  of  very  secondary  interest;  but  the  ad- 
vanced student  \^nll  find  in  almost  every  chapter  of  the  two 
works  some  food  for  thought.  They  are  distinctly  able  works 
of  an  able  man. 

II.  France 

After  the  volume  of  McCuUoch,  published  in  1853,  no  Eng- 
lish work  on  the  principles  of  taxation  appeared  for  forty  years. 
English  and  American  readers  were  compelled  to  depend  on 
German  and  French  treatises;  and,  from  greater  familiarity 
with  the  language,  more  commonly  on  the  latter.  But  since 
it  has  been,  until  recently,  an  unfortunate  habit  of  many  French 
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writers  on  finance  to  discuss  their  topics  in  happy  disregard  of 
the  newest  thought  in  other  countries,  it  follows  that  even  their 
most  approved  works  on  taxation  give  the  reader  only  the 
French  view,  not  the  wider  scientific  or  comparative  view.  This 
reproach  to  French  literature  has  now  been  removed  by  the 
admirable  work  of  Professor  Denis,  who  is,  however,  not  a 
Frenchman,  but  a  Belgian. 

Professor  Denis  made  his  reputation  as  an  authority  on 
finance  some  years  ago  w4th  the  valuable  report  to  the  city 
council  of  Brussels  on  the  income  tax,  afterwards  reprinted 
as  a  bulky  volume.  He  thereupon  gave  courses  of  lectures 
on  finance,  which  were  subsequently  published  in  book  form 
under  the  general  title  Taxation.^  The  present  volume  gives 
the  ground  covered  in  1886-87;  a  succeeding  volimae  was  to 
continue  the  subject  so  as  to  include  the  whole  field  of  taxation, 
but  never  appeared. 

The  fact  that  these  are  published  lectures  contributes  to  the 
value,  as  well  as  somewhat  to  the  shortcomings,  of  the  book. 
The  style  is  simple  and  clear,  and  the  arrangement  is  logical 
and  sharply  defined;  but  on  the  other  hand  the  lecture  form 
has  made  it  impracticable  to  give  authorities  for  the  facts  and 
opinions  quoted,  except  by  a  short  bibliography  at  the  close 
of  each  chapter.  Furthermore,  the  details  of  the  argument 
have  not  been  pursued  with  such  care  as  would  be  demanded 
in  a  work  constructed  on  other  principles.  Many  of  the  finer 
points,  including  some  that  are  of  permanent  practical  impor- 
tance in  other  countries,  receive  no  attention  at  all.  The  histor}' 
and  facts  of  taxation,  again,  are  given  only  in  a  very  fragmentary 
way.  With  all  these  qualifications,  however,  the  book  of  M. 
Denis  may  be  regarded  as  one  of  the  most  valuable  works  on  tax- 
ation hitherto  published.  Its  chief  claim  to  recognition  is  not  so 
much  the  views  of  the  author,  as  the  calm  and  unbiassed  con- 
sideration of  the  doctrines  of  all  his  predecessors.  The  funda- 
mental vice  of  many  writers  is  the  assumption  that  the  views 
expressed  by  them  are  new;  for  ignorance  of  economic  and 
financial  literature  is  scarcely  less  conmion  than  ignorance  of 
economic  and  financial  facts. 

Professor  Denis,  considering  the  science  of  finance  as  a  sub- 

*  Ulmpdt.  Le<?ons  doim^es  aux  cours  publics  de  la  ville  de  Bnixelles. 
Par  H.  Denis,  Prof esseur  d  T University.  Premiere  S^rie.  Bnixelles,  1889. 
[A(!C'()mpaj^n6  d'un]  Atlas  de  siatistiqite  comparie, — Large  folio,  25 
plates. 
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ordinate  division  of  sociology,  and  as  distinct  from  political 
economy  although  having  many  points  in  connection  with  it, 
attempts  to  lay  down  the  laws  of  the  relations  of  these  sciences. 
The  greater  part  of  the  book  is  devoted  to  a  discussion  of  the 
problems  of  justice,  and  to  a  consideration  of  the  various  di- 
rect taxes.  On  many  of  the  important  questions,  such  as  pro- 
gression, minimum  of  subsistence,  incidence,  the  basis  of  taxa- 
tion, etc,  J  readers  who  have  been  confined  to  French  and  to 
older  English  works  will  find  a  wealth  of  new  ideas  and  a  mass 
of  interesting  facts.  Of  course  no  work  written  by  a  European, 
or  at  all  events  by  a  continental,  scholar  can  be  expected  to 
treat  primarily  of  those  questions  which  most  interest  and  aflfect 
Americans;  but  if  there  is  any  science  at  all  in  finance,  such 
works  as  this  must  be  deemed  of  the  greatest  importance  to 
Americans  and  Europeans  alike.  Some  minor  mistakes  might 
be  noted;  as  the  statement  that  the  idea  of  the  diflferentiation 
of  the  income  tax  is  to  be  ascribed  to  a  German  source.  In 
reality  the  theory  can  be  dated  back  to  the  beginning  of  the  cen- 
tury in  England,  and  it  bias  been  fully  discussed  in  parliamentary 
reports  and  in  scientific  essays  for  many  decades.  But  such 
smaller  points  must  be  overlooked  in  a  consideration  of  the 
general  tone  and  value  of  the  book.  The  usefulness  of  the 
work  is  greatly  increased  by  the  accompanying  volume  of 
graphic  tables. 

France  has  of  late  been  devoting  more  attention  to  practice 
than  to  theory.  Since  the  standard  work  of  Leroy-Beaulieu, 
published  in  the  middle  of  the  seventies,  there  are  down  to  the 
end  of  the  century  very  few  books  to  be  mentioned  of  wider 
scientific  interest,  if  we  except  the  brilliant  little  sketch  by  L^on 
Say  published  during  the  eighties.  But  France  also  has  had  her 
practical  difficulties  to  meet,  and  it  is  to  these  practical  ques- 
tions that  most  of  the  recent  writers  have  addressed  them- 
selves. 

In  France  the  discontent  is  of  long  standing.  Almost  every 
author  for  the  last  twenty  years  has  been  calling  attention  to 
the  lack  of  system  and  to  the  glaring  inequalities  in  the  present 
practice  of  taxation.  Ever  since  the  war  of  1870  repeated  efforts 
have  been  made  to  supplement  the  direct  taxes  and  to  rid  the 
country  of  some  of  the  burdensome  indirect  taxes  by  the  crea- 
tion of  an  income  tax;  and  the  advantages  of  such  a  policy  had 
been  hotly  discussed  by  both  sides.  In  1887  the  strife  was 
renewed  owing  to  the  proposition  of  Dr.  Koenig,  whose  memoire 
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on  A  New  Income  Tax  ^  was  considered  so  important  that  the 
project  recommended  in  its  pages  was  adopted  by  M.  Dauphin, 
then  minister  of  finance,  and  \^as  introduced  as  a  government 
measure. 

Dr.  Koenig  holds  that  the  imposition  of  an  income  tax  assessed 
on  the  declared  income  of  individuals  is  practically  impossible 
in  France.  He  finds  that  the  experience  of  England  and  Ger- 
many all  point  to  the  same  result — evasion  has  become  a  system, 
deceit  the  rule.  A  far  better  method  appears  to  him  to  be  to 
calculate  the  income  by  some  outward  sign,  such  as  the  hous>e 
rent.  The  contribution  personnelle  et  mobiliere  is  already  based 
on  this  principle  which  Dr.  Koenig  proposes  to  develop.  It  is  a 
well-known  fact  that  the  lower  we  go  m  the  social  scale  the 
higher  is  the  proportion  that  house  rent  bears  to  total  expenses 
or  to  income.  Rent  is  an  increasing  element  of  expense  in  propor- 
tion as  expenses  decrease;  the  poor  spend  relatively  far  more 
than  the  rich.  Dr.  Koenig  suggests  a  progressive  rate  of  taxa- 
tion assessed  on  the  house  rent,  maintaining  that  this  progres- 
sive rate  will  counterbalance  the  decreasing  proportion  that 
rent  bears  to  expense.  The  plan  is  skilfully  worked  out;  but,  in 
common  with  all  plans  of  taxing  expense,  it  has  one  defect. 
What  a  man  spends  is  no  sure  criterion  of  his  income,  or  of  his 
ability;  and  the  higher  you  go,  the  more  uncertain  does  the  cri- 
terion become.  The  objection  to  the  prevalent  French  system 
is  that  the  wealthy  escape  their  share  of  taxation;  but  a  tax  on 
expense,  even  at  a  progressive  rate,  while  undoubtedly  a  step  in 
advance,  would  not  completely  remove  the  objection.  Dr. 
Koenig's  plan  has  indeed  the  merit  of  doing  away  with  all  in- 
quisitorial difficulties  and  of  attaching  itself  to  existing  condi- 
tions; but  it  is  at  best  a  half-hearted  measure,  a  mere  temporiz- 
ing expedient  to  be  thrown  as  a  sop  to  the  radicals.  It  did  not 
satisfy  them,  and  the  bill  was  finally  killed  in  the  legislature. 
The  work  is,  nevertheless,  interesting  and  contains  much  valu- 
able information.  The  allusions  to  America  are  not  always 
felicitous. 

M.  Guyot,  in  his  work  on  The  Income  Tax,^  sets  himself  a 
different  task.     The  critics  of  the  French  system  of  taxation 

*  Un  noui>€l  Impdt  sur  U  Revenu.  M^moire  qui  a  inspire  le  projet  du 
gouvemcmcnt  relatif  d  la  rdforme  de  la  contribution  personneUe  mobiliere. 
Par  Dr.  Gustave  Koenig.    Paris,  1887. 

'  U Impdt  sur  le  revenu:  rapport  fait  au  nam  de  la  commission  du  budgeL 
Par  Yves  Guyot.    Paris,  1887. 
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have  always  contended  that  personal  property  is  unduly  ex- 
empted. M.  Guyot  was  requested  by  official  authority  to  inves- 
tigate their  propositions  for  an  income  or  for  a  general  property 
tax;  and  his  book  furnishes  a  noteworthy  addition  to  the  studies 
previously  made  by  Menier,  Denis  and  Chailley.  The  report  is 
one  of  description  rather  than  of  analysis,  and  the  various  parts 
are  of  quite  unequal  value.  The  account  of  the  English  income 
tax  is  neither  detailed  nor  satisfactory.  Attention,  however,  is 
called  to  the  familiar  fact  that  the  English  system  is  not  a  tax 
on  general  income,  but  on  product,  and  that  with  the  exception 
of  schedule  D  (income  from  commercial  pursuits,  etc.)  it  may 
well  he  compared  with  the  contribution  foncih'e  and  the  contribu- 
tion personnelle  et  mobiliere  of  France.  The  description  of  Ameri- 
can taxation  is  exceedingly  inadequate,  and  that  of  the  German 
system  is  not  much  better.  On  the  other  hand,  the  working 
of  the  Italian  law  of  1877  taxing  the  income  of  movable  prop- 
erty is  fully  explained;  and  a  good  chapter  is  devoted  to  the 
income  and  property  taxes  of  the  Swiss  cantons. 

M.  Guyot  is  not  a  partisan  bf  the  income  tax;  he  advances 
the  common  argument  of  the  inquisitorial  character  of  the  tax, 
and  discusses  rather  superficially  the  question  of  progression. 
The  history  of  the  various  projects  from  1848  onward  is,  how- 
ever, well  written  and  interesting.  He  thinks  that  France 
committed  a  grave  mistake  after  the  Prussian  war  in  increasing 
the  indirect  taxes.  He  leans  toward  a  general  property  tax, 
like  that  advocated  by  Menier;  and  in  discussing  the  objection 
that  the  valuation  is  attended  with  great  difficulties,  he  says: 
"  La  pratique  des  Etats-Unis  et  de  la  Suisse  r^pond  encore  d  cette 
objection."  It  is  to  be  feared  that  this  rosy  view  is  caused  by 
ignorance  of  American  methods  and  results.  His  error  shows 
the  extreme  danger  of  general  analogies,  and  tends  to  make 
one  sceptical  as  to  M.  Guj'^ot's  other  propositions. 

The  practical  outcome  of  the  report  is  a  proposal  to  reform  the 
property  taxes.  The  land  tax,  as  imposed  in  1790,  is  an  ap- 
portioned tax.  As  a  consequence,  as  early  as  1821  the  division 
between  the  departments  and  the  conmiunes  was  so  unequal 
that  in  some  cases  the  tax  amounted  to  one-sixth,  in  others  to 
only  one-seventeenth,  of  the  rent  or  produce.  A  general  valua- 
tion or  cadastre  was  begun  in  1808  but  was  not  finished  until 
1851;  and  in  the  meantime  the  valuation  has  again  greatly 
changed  so  that  at  present  the  amount  of  tax  paid  varies  from 
one  to  twenty  per  cent  of  the  rent.    As  an  escape  from  this  cry- 
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ing  inequality,  Guyot  demands  its  conversion  into  a  percentage 
tax,  in  order  that  each  plot  may  bear  its  proportionate  burden. 
He  would,  moreover,  have  the  tax  levied  on  capital  value,  rather 
than  on  rent  or  annual  value.  A  similar  reform  is  suggested  for 
the  tax  on  personal  property  (la  contribution  personelle  et  mohi- 
lih-e)j  which  since  1832  has  been  apportioned.  These  changes, 
together  with  an  abolition  of  the  duties  on  the  transfer  of  land, 
amounting  at  present  to  ten  per  cent  of  the  value,  would  in  his 
opinion  result  in  a  far  more  equable  and  remunerative  fiscal 
system,  and  would  serve  as  an  introduction  to  still  greater  and 
more  important  reforms.  The  student  of  comparative  taxation 
will  find  in  the  volume  many  useful  hints. 

In  a  widely  read  work  on  Financial  Reform  ^  another  remedy 
is  proposed.  The  title  is  somewhat  misleading,  as  M.  Raynaud 
is  the  member  of  the  society  for  financial  reform  who  oflfered 
the  prize,  while  M.  Lorrain  is  the  author  of  the  essay  which 
took  the  prize.  M.  Lorrain's  plan,  based  on  taxation  of  expense, 
is  very  simple.  He  would  have  the  govemmeiit  alx)lisli  all 
existing  taxes  except  the  import  and  succession  duties.  In  their 
stead  the  government  would  defray  all  its  expenses  through  the 
issue  of  circulating  notes  payable  in  three  years.  These  notes 
{bons  du  tr^sor)  while  outstanding,  would  be  subjected  to  a  tax 
of  ten  centimes  per  day  for  every  hundred  francs,  the  tax  being 
paid  by  the  holder,  who  affLxes  stamps  for  the  requisite  amount 
to  the  notes.  The  idea  is  that  the  notes  are  to  form  the  sole 
circulating  medium  (with  the  exception  noted  below) ;  and  that, 
since  every  one  must  use  them,  every  one  will  pay  a  tax  in  pro- 
portion to  his  expense.  To  provide  for  the  exigencies  of  trade, 
all  checks,  drafts,  bills  of  exchange,  etc.y  are  subjected  to  a 
like  tax.  No  note  is  to  be  issued  under  one  hundred  francs, 
so  that  the  poor,  who  will  continue  to  use  small  silver  change, 
will  be  practically  exempt.  The  sale  of  the  stamps  will  defray 
all  public  expenses. 

Were  it  not  that  this  fantastic  idea  received  the  prize  of  two 
thousand  francs,  and  that  the  society  for  financial  reform  circu- 
lated it  extensively,  it  would  not  deserve  notice  here.  Its  absurd- 
ity is  apparent.  As  a  currency  scheme  it  approaches  danger- 
ously near  to  the  fiat-money  craze;  for  the  government  will  have 
no  check  on  its  extravagance,  and  the  notes,  like  the  assignats 

^  Ij€s  lUformes  Fiscales.  Revolution  pacifique  par  Vimpdt  sur  les  revenus. 
iSystdmc  dc  M.  ,Jacqu(\s  Terrain,  premior  laur^at,  etc.  Par  A.  Raynaud, 
avec  une  preface  d'Augustin  Gallopiu.    Paris,  1888. 
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of  old,  must  inevitably  depreciate.  As  a  tax  scheme  it  is  fla- 
grantly inequitable,  for  the  tax  will  be  paid,  not  by  the  consumer, 
as  is  claimed,  but  by  the  debtor,  whether  he  be  producer  or 
consumer.  Even  if  paid  by  the  consumer,  it  would  be,  like  most 
taxes  on  consumption,  regressive,  or  as  the  French  say,  progres- 
sif  d  rebours.  Finally,  it  would  fall  harder  on  the  working  classes 
than  on  all  others,  because  it  would  bring  about  compulsory  pur- 
chases of  commodities  in  order  to  get  rid  of  the  not^  as  soon  as 
possible.  To  call  such  a  tax  Vimpdt  sur  les  revenue  is  a  crass  mis- 
nomer. 

It  would,  however,  lead  us  too  far  afield  to  pursue  the  study 
of  practical  tax  reform  in  France.  What  primarily  interests 
us  here  is  the  general  scientific  work  in  taxation;  and  with  two 
exceptions  the  last  decade  of  the  century  has  little  to  show.  The 
book  of  Professor  Worms,  on  The  Science  of  Finance,^  is  a 
smoothly  written  discussion  of  some  general  questions.  The 
author  displays  familiarity  with  the  older  German  literature; 
but,  as  he  himself  states,  desires  to  give  only  an  elementary  ac- 
count of  some  of  the  fundamental  problems.  He  is  on  the  whole 
very  fair;  but  tha  book  is  not  clear-cut,  and  is  not  apt  to  exert  a 
considerable  influence  outside  of  France. 

A  distinctly  abler  work  is  that  of  M.  Stourm  who  has  long 
been  favorably  known  as  the  author  of  an  excellent  book  on  the 
Budget,  as  well  as  of  the  classic  study  on  the  Finances  of  the  old 
Regime  and  the  Revolviion.  It  was  natural,  therefore,  to  expect 
that  his  new  book  on  General  Systems  of  Taxation  ^  would  be  an 
important  contribution  to  science.  As  a  matter  of  fact,  the 
work  proves  to  be  in  some  respects  disappointing. 

As  in  all  the  writings  of  M.  Stourm,  the  reader  will  indeed 
find  a  simplicity  and  clearness  that  leave  nothing  to  be  desired. 
But  some  readers  will  question  whether  the  simplicity  is  not 
in  this  case,  at  least,  to  some  extent  purchased  at  the  cost  of 
thoroughness.  To  the  student  who  knows  anjrthing  of  the  com- 
plexities of  many  of  the  problems,  the  sang-froid  with  which 
whole  classes  of  arguments  are  either  absolutely  ignored  or  coolly 
brushed  aside  is  surprising.  M.  Stourm  is  a  conservative;  but 
that  he  should  treat  the  arguments  of  his  opponents  so  cavalierly 

*  Doctrine,  histoire,  pratique  et  riforme  financikre  ou  exposi  Uimen- 
(aire  et  critique  de  la  science  des  finances.  Par  Emile  Worms,  Professeur 
A  la  Facultd  de  Rennes.    Paris,  1891. 

^Systhnes  gtfi^aux  dHmpdts.  Par  R6n6  Stourm,  ancien  inspecteur  des 
finances.    Paris,  1893. 
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is  disheartening.  The  book  has  many  admirable  points;  it  brings 
clearly  before  us  the  real  problems  of  French  taxation,  it  abounds 
in  felicitous  illustrations,  and  it  has  some  excellent  criticism  of 
certain  French  projects.  Its  chief  defect  is  its  insularity.  Al- 
though it  abounds  in  references  to  French  works,  only  a  single 
foreign  author  on  finance  is  mentioned  later  than  John  Stuart 
Mill,  and  that  one,  an  American,  in  a  wrong  connection  and 
with  a  mutilated  title.  Not  a  word  is  said  about  the  contribu- 
tions to  theory  made  by  the  Germans,  the  Italians,  the  Dutch 
and  others,  during  the  past  ten  or  twenty  years.  Even  as  to  the 
practical  discussions,  we  find  with  a  few  exceptions  little  that 
has  not  already  been  said,  although  perhaps  not  with  the  same 
grace  and  skill,  in  other  works.  It  may  be  alleged  in  extenuation 
that  the  book  was  meant  to  explain  the  French  system  of  taxa- 
tion; but  there  is  nothing  in  the  title  to  suggest  this,  and  even 
in  a  discussion  of  the  French  system  more  regard  should  have 
been  paid  to  general  theory.  The  book  also  contains  some  errors 
of  fact.  The  system  of  direct  taxation  in  America  is  mentioned 
as  a  warning  example  of  the  "mixed  system,"  or  combination 
of  the  income  tax  with  the  property  tax;  while  the  general  prop- 
erty tax,  or  *^imp6t  sur  le  capitaV  is  said  never  to  have  existed 
alone  anywhere.  The  work  is  in  a  measure  redeemed  by  a 
vivacity  of  treatment  and  a  charm  of  style,  unusual  even  among 
Frenchmen.  Were  it  as  erudite  and  profound  as  it  is  attrac- 
tive, it  would  rank  with  the  most  remarkable  books  of  the 
decade. 

The  latest  work  ^  of  the  indefatigable  French  publicist,  Four- 
nier  de  Flaix,  although  in  two  volumes,  is  only  the  first  instal- 
ment of  what  promised  to  be  a  stupendous  investigation,  if  it  was 
ever  completed.  As  a  matter  of  fact  the  work  remained  a  torso. 
To  write  the  history  of  taxation  throughout  the  world  is  not  an 
easy  task.  To  do  it  adequately,  one  would  need  to  be  not  only  a 
polyglot,  but  also  an  archaeologist  of  no  mean  distinction.  To 
depend  upon  secondary  materials,  as  does  our  author,  is  not 
always  completely  satisfactory. 

M.  de  Flaix's  work  is  divided  into  four  parts.  The  first  treats 
of  the  ancient  Oriental  civilizations,  from  Chaldea  and  Babylon 
to  Egypt  and  China;  the  second,  of  Greece;  the  third,  of  Rome; 
and  the  fourth,  of  the  feudal  epoch  in  France  and  the  other 
European   states.      These   four   parts   occupy   very   unequal 

'  Ijimpdt  dans  les  diverscs  civilisations.  Par.  E.  Foumier  de  Flaix.  Pw- 
mikre  S6rie.    Paris,  1897. — 2  vols. 
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spaces:  two  hundred  and  fifty  pages  are  devoted  to  the  Orient 
and  antiquity,  and  the  remaining  five  hundred  and  fifty  pages 
to  the  middle  ages.  Even  thus,  however,  there  is  a  great  deal 
of  padding.  When  the  author,  for  instance,  speaks  of  the  Slavs, 
he  devotes  over  twenty  pages  to  their  origin  and  historical  devel- 
opment and  to  an  account  of  some  of  their  economic  institutions. 
All  of  this  may  be  very  interesting,  but  has  little  or  nothing  to 
do  with  taxation.  What  is  noted  of  the  Slavs  is  more  or  less  true 
of  the  other  peoples.  It  must  also  be  observed  that  most  of  the 
space  is  devoted  to  that  period  of  taxation  with  which  we  are 
the  most  familiar — that  is,  mediaeval  taxation,  English  and 
Continental.  This  field  has  been  well  worked,  and  it  seems 
unnecessary  to  go  over  it  again  so  much  in  detail.  Nevertheless, 
some  of  his  aperQus  are  very  striking,  as  when  he  sums  up  the 
change  from  Roman  to  mediaeval  traditions,  in  the  sentence: 
"L'impdt  devint  un  droit  de  propri^t^  pour  les  uns  et  une 
servitude  pour  les  autres.'' 

The  chief  criticism  to  be  urged  is  that  the  author,  while 
saying  a  great  deal  about  economic  and  political  conditions, 
generally  fails  to  grasp  the  real  connection  between  economics 
and  finance  or  to  call  attention  to  those  particular  economic 
institutions  which  conditioned  the  fiscal  development.  Such 
statements  as  that  the  Arab  is  on  the  whole  refractory  to  the 
notion  of  "taxes  consented  to  and  voluntarily  paid"  (p.  494), 
shows  that  M.  de  Flaix  sometimes  describes  as  national  char- 
acteristics what  are  nothing  more  nor  less  than  the  inevitable 
accompaniments  of  certain  stages  of  economic  progress. 

The  two  volumes  of  M.  de  Flaix  cover  a  great  deal  of  inter- 
esting and  valuable  ground;  but,  with  comparatively  few  ex- 
ceptions, they  contain  little  that  is  not  to  be  found  elsewhere; 
and  much  of  the  information  that  they  do  contain  is  not  put 
into  its  proper  perspective.  For  those,  however,  who  wish  to 
have  a  convenient  epitome  of  the  earlier  fiscal  systems  and  a 
good  general  account  of  feudal  finance  the  book  may  be  com- 
mended. 

III.  Italy,  Holland  and  Spain 

In  some  respects  the  best  work  on  certain  lines  of  public 
finance  toward  the  end  of  the  nineteenth  century  was  done  by 
the  two  nations  with  whose  literature  we  are  less  familiar, — the 
Italians  and  the  Dutch.  It  is  worth  while  to  call  attention  to  a 
few  of  their  late  books  on  general  theory. 
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The  Italians  have  always  been  remarkable  for  the  a\ddity 
with  which  they  have  seized  upon  and  attempted  to  assimilate 
foreign  theories;  and  so  it  is  with  the  application  of  the  more 
recent  doctrines  of  value  to  fiscal  problems.  Professor  Ricca- 
Salemo's  Science  of  Finance  ^  is  only  a  compendiimi,  but  it  is 
noteworthy  for  its  clear  and  succinct  discussion  of  fundamental 
problems.  It  deals  very  little  with  facts,  and  never  with  details, 
but  attempts  to  lay  down  guiding  principles.  It  is  in  many 
respects  more  difficult  to  write  a  small  work  than  a  large  one, 
and  Ricca-Salerno  might  easily,  had  he  so  chosen,  have  expanded 
his  volume;  for  his  previous  elaborate  works  on  the  History  of 
Fiscal  Doctrines  in  Italy  and  the  Theory  of  Public  Debts  show 
that  he  is  fully  acquainted  with  all  the  literature  of  the  subject. 
In  this  little  work  he  discusses  first  what  he  considers  to  be  the 
three  principal  doctrines  of  public  finance, — the  theories  of 
consumption,  exchange  and  production.  Many  of  his  obser\'a- 
tions  are  acute,  but  his  criticisms  as  well  as  his  conclusions  are 
based  chiefly  on  those  of  Sax.  He  treats  of  the  doctrines  of 
benefit  and  of  faculty  in  matters  of  public  revenue;  but  like 
most  of  the  continental  writers  he  distinguishes  only  between 
fees  and  taxes.  Ricca-Salemo's  attempt  always  to  find  the 
golden  mean  sometimes  brings  him  into  difficulties,  as  in  the 
case  of  progressive  taxation,  which  he  says  is  not  at  all  a  matter 
of  theory,  but  of  practice.  The  doctrine  of  incidence  is  passed 
over  a  little  too  summarily,  but  the  results  of  recent  studies 
are  shown  in  the  application  of  the  marginal  utility  theor>^  to 
fiscal  problems.  On  the  whole  the  work  is  important,  not  only 
because  of  these  newer  views,  but  also  on  accoimt  of  the  emi- 
nently lucid  presentation,  in  small  compass,  of  the  basic  doc- 
trines. 

Not  only  Ricca-Salemo  but  other  writers,  young  and  old, 
have  started  out  in  their  discussion  from  a  consideration  of 
the  more  recent  theories  of  value.  Professor  Viti  de  Marco, 
in  his  Theoretical  Character  of  Financial  Economy y^  endeavors 
to  point  out  the  resemblances  and  the  diflferences  between 
finance  and  economics,  criticising  the  prevalent  distinction 
between  science  and  art,  and  pointing  out  the  real  nature  of 
natural  law  in  finance.    In  a  more  acute  work  on  The  Scientific 

^  Scienza  deUe  Finame.  Di  Giuseppe  RiccarSalemo.  Floroioe, 
1888. 

^  II  Cnrattere  Tcmelico  deU*  Economia  Finamidria,  Di  A.  de  Viti  de 
Marco.    Roma,  1888. 
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Data  of  Public  Finance  ^  Mazzola  attempts  to  state  the  general 
characteristics  of  finance  as  a  social  phenomenon.  He  not  only 
deals  with  questions  of  method,  but  devotes  himself  especially 
to  the  economic  basis  of  taxation,  taking  issue  in  several  points 
with  Sax.  His  work,  full  of  dialectic  and  of  keen  reasoning,  is 
only  for  the  most  advanced  student.  It  is,  however,  question- 
able whether  any  attempt  to  explain  taxation  solely  as  a  form  of 
value  can  ever  succeed. 

Professor  Zorli  goes  a  step  further.  Starting  out  with  two 
works  on  Fiscal  Systems  ^  and  on  the  Italian  Law  of  TaxatioUy^ 
he  soon  found  it  necessary  to  get  a  theoretical  basis  for  his  con- 
clusions. This  he  sought  in  his  Science  of  Taxation,^  He  tells 
us  that  neither  the  "concrete-abstract"  method  nor  the  his- 
torical method  alone  can  solve  the  problems.  For  the  science 
of  taxation  he  claims  a  complete  autonomy  as  the  most  impor- 
tant part  of  finance,  but  would  include  thereunder  also  the  sub- 
ject of  fees.  His  classification  of  public  revenues,  incidentally  re- 
marked, displays  some  acute  criticism  of  his  German  and 
Austrian  predecessors,  but  is  not  wholly  satisfactory.  In  the 
chapter  on  the  causes  of  taxation,  Zorli  discusses  at  some  length 
the  views  of  Sax,  and  while  conceding  that  subjective  value 
and  final  utility  play  a  considerable  r61e  in  the  interpretation 
of  actual  tax  systems,  he  points  out  that  they  do  not  form  the 
sole  or  even  the  most  important  explanation.  The  final  chapter 
on  the  effects  of  taxation  is  based  largely  on  the  work  of  Coumot. 
In  a  still  later  book,  entitled  the  Psychological  Theory  of  Public 
Finance,^  he  develops  his  own  ideas  a  little  more  fully.  His 
contention  is  that  just  as  value  and  utility  depend  upon  certain 
psychological  processes,  so  taxation  which  deals  with  public 
value  must  be  studied  from  the  same  point  of  view.  In  his 
chapter  on  the  psychological  basis,  he  discusses  the  Austrian 
school;  in  the  succeeding  chapter  on  the  relations  of  political 
and  economic  sentiment  to  t)ublic  finance,  he  develops  the 
suggestive  idea  of  Loria.  But  his  whole  treatment  remains, 
so  to  say,  up  in  the  clouds,  and  it  is  often  diflScult  to  see  the 
application  to  practical  problems.     Finally,  Professor  Conig- 

*  /  Daii  ScierUifid  delta  Finanza  Pubblica,    Di  Ugo  Mazzola.   Roma,  1890. 
« Sistemi  Finanziari.    Di  Alberto  Zorli.    Bologna,  1885. 

» II  DiriOo  TribiUario  Italiano.    Di  Alberto  Zorli.     Bologna,  1887. 

*  IjQ  Scienza  dei  Tributi  in  rapporto  aUe  Recenti  Teorie  Economiche.  Di 
Alberto  Zorli.    Bologna,  1890. 

^  Teoria  Psicoloffica  delta  Finanza  Pubblica.  Di  Alberto  Zorli.  Bologna, 
1890. 
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Hani,  in  his  General  Theory  of  the  Effects  of  Taxation,^  gives 
a  very  abstract  discussion  of  taxation  regarded  simply  as  an 
addition  to  the  cost  of  production.  He  deals  with  the  most 
fundamental  problems;  but  the  eflfort  is  a  little  too  much  for  him, 
and  the  treatment  of  so  far-reaching  a  set  of  questions  is  far 
from  satisfactory.  All  these  Italian  works,  however,  show  the 
undoubted  impulse  given  by  the  modem  doctrines  of  value 
and  utility  to  the  investigation  of  fiscal  theory. 

Somewhat  similar  is  the  impression  made  by  the  recent 
Dutch  works.  The  writers  of  Holland  are  not  so  well  known  as 
they  deserve  to  be.  The  contest  between  the  schools,  that  has 
agitated  Germany  and  Italy  and  has  spread  to  England  and 
America,  has  never  affected  Holland.  The  Dutch  writers  have 
pursued  in  harmony  the  even  tenor  of  their  way,  accepting  what 
was  best  in  both  schools,  and  developing  on  independent  lines. 
This  harmony  is  in  great  part  due  to  the  leader  of  the  Dutch 
economists,  N.  G.  Pierson,  who  from  the  very  outset,  ac- 
cepted Jevons'  theories.  In  fact,  the  marginal-utility  theor}' 
of  value  had  been  accepted  and  developed  in  many  of  its 
applications  in  Holland  years  before  the  so-called  Austrian 
school  made  itself  talked  of.  On  the  other  hand,  Holland 
has  not  been  lacking  in  those  who  have  devoted  themselves 
especially  to  the  historical  and  statistical  side  of  economics, 
without  thinking,  however,  that  they  possessed  all  the  truth. 
The  science  of  finance  was  treated  at  a  somewhat  later  stage 
of  Dutch  development,  but  with  equal  success. 

One  of  the  most  recent  treatises  is  Cort  van  der  Linden's 
Text-book  of  Finance j^  which  deals  in  this  volume  only  with 
taxation.  After  a  general  discussion  of  the  nature  and  impor- 
tance of  public  revenues,  the  author  treats  of  the  three  divisions 
of  taxation,  as  based  respectively  on  the  legal,  the  economic 
and  the  fiscal  principles.  The  legal  principles  are  those  of  equal- 
ity of  what  he  calls  social  policy,  and  of  universality.  The 
economic  principles  deal  with  the  pressure  and  the  shifting  of 
taxation.  The  fiscal  principles  are  those  of  adequacy,  fixity, 
elasticity  and  innocuity  or  the  least  possible  detriment  to  pro- 
duction and  exchange.    This  division  is  perhaps  not  imexcep- 

*  Teoria  Generale  degli  Effetti  Economici  ddle  Imposte.  Saggio  di  Eco- 
nomia  Pura.    Del  Dottor  Carlo  A.  Conigliani.    Milano,  1890. 

2  Ijeerlioek  der  Financien.  De  Theorie  der  Belastingen.  Door  P.  W.  A. 
Cort  van  der  Linden.  Hoogleeraar  aan  de  Faculteit  der  Rechtsgeleerdheid 
de  Groningen.    The  Hague,  1887. 
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tionable.  An  important  part  of  the  work  is  devoted  to  the  ad- 
ministrative side  of  the  public  finance.,  such  as  the  methods  of 
payment,  of  control,  of  remedies  and  of  penalties.  This  includes 
both  an  historical  and  a  comparative  discussion,  and  attempts  to 
draw  some  general  conclusions.  The  author  divides  taxes  into 
those  on  product  {pntvangsibelasiingen) ,  on  expense,  on  exchange 
and  on  income;  and  he  compares  the  systems  in  England,  Ger- 
many, France  and  Holland.  While  not  making  any  noteworthy 
contribution  to  theory,  van  der  Linden's  work  is  welcome  as 
extending  our  material  for  a  comparative  science  of  finance. 

A  more  important  treatise  is  Pierson's  Handbook  of  Politi- 
cal Ecanomyy^  of  which  the  first  part  was  published  in  1884. 
Over  half  of  the  present  volume  is  concerned  with  public  fi- 
nance; although  many  of  the  problems  had  several  years  ago 
been  dealt  with  by  him  in  his  Grondbeginselen  der  Siaathuis- 
houdkunde,  Pierson's  treatment  is  characterized  by  broad 
touches.  He  is  thoroughly  at  home  in  all  the  recent  continental, 
English  and  even  American  literature,  and  tries  to  get  to  the 
bottom  of  many  difficult  problems.  He  is  one  of  the  first  to 
attempt  a  comprehensive  theory  of  incidence  combining  Schaf- 
fle's  amortization  theory  with  some  more  eclectic  views.  He 
sharply  criticises  MilPs  treatment  of  the  principle  of  equality  of 
sacrifice,  and  constructs  his  whole  theory  on  the  principle  of 
faculty.  Everywhere  the  subject  is  treated  with  a  master-hand. 
It  is  a  work  not  so  much  for  the  beginner,  as  for  the  advanced 
student  who  desires  to  analyze  more  carefully  the  leading  the- 
ories of  modem  public  finance.  Among  the  discussions  to 
which  he  devotes  special  attention  is  that  of  progressive  taxa- 
tion, in  the  course  of  which  he  criticises  the  views  of  the  other 
Dutch  writers,  which  have  been  treated  in  detail  elsewhere,^ 
and  whose  influence  is  seen  in  the  recent  reforms  of  Dutch  taxa- 
tion described  in  another  chapter  of  the  present  work.' 

To  mention  only  the  Italian  and  the  Dutch  works  would 
by  no  means  exhaust  the  literature  of  value  to  the  economist 
among  the  less  well-known  continental  nations.  Even  in 
the  Iberian  peninsula  there  were  signs  of  renewed  scientific 
activity  toward  the  end  of  the  century. 

*  Leerboek  der  Staathuiaho^idkunde.  Door  N.  G.  Pierson.  Tweede  Doel. 
Haarlem,  1890.  This  second  part  appeared  in  an  English  translation  in 
1912. 

*  Cf.  Seligman,  Progressive  Taxation. 

*  Supray  pp.  466  el  seq. 
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The  Portuguese  work  of  Pereira  Jardim  on  the  Science  of 
Finance  ^  interests  us  more  from  the  standpoint  of  fiscal  practice 
than  of  fiscal  theory.  Not  that  theoretic  discussions  are  absent 
from  his  book  or  without  ability;  but  as  the  work  is  posthumous, 
based  on  lectures  delivered  several  years  ago,  the  field  of  dis- 
cussion does  not  include  the  newer  theories  of  the  last  decade 
or  two.  Leroy-Beaulieu  and  Parieu  among  the  French,  Rau 
and  Jakob  among  the  Germans  are  the  latest  foreign  authors 
discussed.  Pereira  Jardim  does  not  really  add  anything  to 
theory;  nor  are  his  discussions  in  any  way  novel;  but  the  his- 
tory and  description  of  Portuguese  public  finance,  and  the 
continual  references  to  the  inter-relations  between  Portuguese 
law  and  economics  will  be  welcome  to  the  student  of  compara- 
tive finance. 

On  the  other  hand,  the  two- volume  work  of  Professor  Piemas- 
Hurtado  of  Madrid,  entitled  Treatise  on  the  Public  Economy,^ 
is  interesting  in  many  ways.  Like  the  Italians  and  the  Dutch, 
the  Spanish  writers  have  profited  by  recent  foreign  investiga- 
tion, and  treat  many  of  the  problems  from  the  newer  point  of 
view.  Piemas-Hurtado,  while  quoting  liberally  from  Wagner 
and  the  other  Germans,  does  not  fear  to  take  issue  with  them 
occasionally  and  preserves  his  own  individuality.  This  we 
notice  not  alone  in  questions  of  theory,  but  in  problems  of 
practical  politics. 

The  introductory  chapter,  on  the  history  of  the  science, 
is  valuable  as  calling  attention  to  numerous  Spanish  wTiters, 
not  alone  of  the  seventeenth  century  when  Spanish  literature 
was  still  almost  at  the  flood,  but  also  of  more  recent  times.  The 
author  points  out  the  causes  of  the  essentially  individualistic 
trend  of  the  nineteenth-century  Spaniards,  and  the  socialistic 
reaction  of  more  recent  years.  The  general  features  of  the 
development  are  the  same  in  Spain  as  in  almost  all  the  other 
European  countries.  Like  some  of  his  German  models,  Piemas- 
Hurtado  devotes  a  number  of  chapters  to  the  conception  of 
the  state,  to  economic  life  in  general,  and  to  the  economics  of 
the  state  in  particular.  He  looks  on  public  expenses  as  public 
consumption,  but  gives  us  here  almost  nothing  but  platitudes. 

*  Princifnos  de  FinangaSf  guscndo  as  Prelecg6es  feitas  pelo  lente  da  Facul- 
dade  dc  Direito.  Antonio  dos  Sanctos  Pereira  Jardim.  Quarts  edi^&o. 
Coimbra,  1891. 

2  Tratado  de  Hacienda  Puhlica  y  Examen  de  la  Espafioia,  Per  Joe^  M. 
PicTiias-IIurtado.    Cuurta  (Hiici6n.    Madrid,  1891. 
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When  we  come  to  public  revenues,  however,  it  is  diflferent. 
He  classifies  these  according  as  they  arise  from  gifts,  fiscal 
domains,  public  works,  fiscal  monopolies,  taxes,  eminent  domam, 
fines  or  escheats;  and  devotes  several  chapters  to  each  of  the 
important  classes.  The  most  noteworthy  point  in  his  treat- 
ment of  taxes  is  his  view  as  to  the  basis  of  taxation.  He  dis- 
cusses in  turn  expense,  income  and  property,  as  bases,  and 
finds  each  of  them  essentially  defective.  The  really  equitable 
basis  of  taxation  he  finds  to  be  faculty,  or  the  economic  position 
of  the  individual  as  shown  by  his  "liquid  assets"  (el  impuesto 
sobre  los  haberes  liquidos).  By  this  term  he  wishes  to  denote 
the  means  of  the  individual  as  conditioned  by  his  needs,  or  the 
proportion  between  income  and  property  on  the  one  hand,  and 
the  claims  made  upon  him  by  expenses  on  the  other.  Picmas- 
Hurtado  thus  simply  attempts  to  put  into  plain  language  the 
marginal-utility  theory  of  taxation,  as  developed  by  recent 
Dutch  and  Austrian  writers.  He  confesses  that  this  alone  will 
not  remedy  social  evils,  that  it  is  not  susceptible  of  an  exact 
mathematical  computation,  and  that  it  may  give  rise  to  arbi- 
trariness; but  he  maintains  that  the  other  suggested  bases  of 
taxation  disclose  the  same  or  greater  defects.  Regard  for  the 
individual  position  of  the  contributor  is  in  his  opinion  the 
really  important  consideration.  The  vagueness  of  this  test 
as  a  practical  program  of  taxation  will  at  once  strike  the  reader; 
but  Piernas-Hurtado  is  content  to  leave  the  discussion  in  the 
field  of  theory. 

In  treating  of  the  various  classes  of  taxation,  he  later  makes 
many  good  and  practical  suggestions.  The  whole  of  his  second 
volume  is  in  fact  devoted  to  the  history  and  criticism  of  the 
state,  local  and  colonial  public  finance  of  Spain;  and  he  clears 
up  much  that  Parieu  and  other  writers  have  failed  to  explain. 
Like  so  many  of  the  continental  tax  reformers,  he  sees  the 
greatest  promise  of  improvement  in  the  substitution  of  direct 
for  indirect  taxes,  and  he  devotes  a  considerable  portion  of  his 
work  to  the  proposed  adjustment  of  the  Spanish  public  revenues 
to  the  principles  of  uniformity  and  universality.  Several 
chapters  on  the  theories  and  practice  of  public  credit,  and 
especially  on  the  budget  and  financial  administration,  conclude 
a  work  whose  open-mindedness,  clearness  and  wide  range  of 
view  entitle  it  to  an  honorable  place  in  the  list  of  text-books 
of  finance.  That  this  is  sorely  needed  is  open  to  very  little 
doubt  on  the  part  of  the  attentive  reader. 
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IV.  Switzerland 

Switzerland  is  the  only  European  country  where  the  general 
property  tax  still  plays  an  important  r61e.  It  is  the  one  state 
whose  methods  of  taxation  bear  a  close  resemblance  to  those 
of  the  United  States.  It  would,  therefore,  be  reasonable  to 
expect  that  a  work  of  such  prodigious  proportions  as  that  of 
Professor  Schanz  on  Taxation  in  Switzerland  in  its  Development 
since  the  Beginning  of  the  Nineteenth  Century  ^  should  be  of  the 
utmost  importance  to  all  Americans;  and  this  expectation  is 
realized.  Rarely  in  the  history  o£  economic  literature  has  a 
foreign  work  been  published  which  is  at  all  comparable  to  this 
in  its  value  to  the  American  student  of  finance. 

Professor  Schanz  earned  his  reputation  by  the  thorough 
work  displayed  in  his  Englische  Handelspolitik  gegen  Ende  des 
Mittelaliers,  published  some  thirty  years  ago,  as  well  as  by 
several  minor  works  on  the  history  of  labor.  In  1884  he  started 
the  Finanz-ArchiVf  which  is  still  the  only  serious  review  devoted 
exclusively  to  the  science  of  finance.  In  this  periodical  he 
has  been  publishing  for  the  past  few  years  detailed  histories 
and  descriptions  of  the  tax  systems  of  different  German  cx)nmion- 
wealths,  which  have  challenged  admiration  for  their  solidity 
and  accuracy.  Now  he  offers  to  the  scientific  world  a  work 
which  stands  unequalled  in  magnitude  of  scope  and  detail  of 
treatment. 

A  word  first  as  to  the  methods  of  the  author.  The  opening 
volume  is  devoted  to  a  sketch  of  the  general  development  of 
Swiss  taxation.  A  preliminary  chapter  treats  of  the  federal 
taxes  and  of  the  general  situation;  a  second  chapter,  of  the 
general  direct  taxes  in  the  cantons;  a  third  chapter,  of  the 
licenses,  succession  duties,  military  tax,  etc;  a  fourth  chapter, 
of  the  indirect  taxes  on  consumption;  while  a  final  part  is  de- 
voted to  the  questions  of  local  taxation.  The  three  following 
volumes  take  up  each  of  the  twenty-five  separate  cantons  in 
detail;  describe  the  history,  not  only  of  all  the  changes,  but 
of  alj  the  attempted  reformis;  and  close  with  a  minute  statement 
of  the  existing  condition  in  each.  The  fifth  and  final  volume 
contains  the  text  of  all  the  important  tax  laws  and  administra- 
tive ordinances  for  each   canton  since  the  beginning  of  the 

*  Die  Steiiern  der  Schweiz  in  ihrer  Entwickelung  sett  Beginn  des  19  Jahr- 
hunderls.    Von  Georg  Schanz.    Stuttgart,  1890. — ^5  vols. 
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century.  It  will  be  seen  at  a  glance  how  stupendous  must  have 
been  the  labor  necessary  to  complete  such  a  task. 

Let  us  now  endeavor  to  ascertain  in  what  respects  the  work  is 
important  to  Americans.  Professor  Schanz  begins  by  accepting 
the  theory  advanced  by  the  present  writer  regarding  the  histor- 
ical development  of  taxation  and  the  position  of  the  general 
property  tax  in  this  development.  He  shows  that  Switzerland, 
like  the  United  States,  has  retained  the  mediaeval  property 
tax  up  to  this  day;  but  he  further  shows  that  Switzerland, 
unlike  the  United  States,  has  successfully  endeavored  to  re- 
construct its  property  tax  and  to  supplement  it  by  another 
system  which  has  brought  it  more  into  harmony  with  the  needs 
of  the  present  century.  The  conception  of  general  property 
as  the  basis  of  taxation  has  been  permeated,  gradually  but 
with  ever-increasing  rapidity  during  the  past  thirty  years, 
with  the  ideas  of  product  and  of  income.  The  attempt  to 
realize  the  principle  of  ability  to  pay  has  resulted  in  dissatis- 
faction with  the  old  property  tax  and  a  remodelling  of  the 
whole  system.  The  methods  in  the  various  cantons  may  be 
summed  up  as  follows:  (1)  a  property  tax  plus  a  general  income 
tax;  (2)  a  property  tax  plus  a  partial  income  tax;  (3)  a  prop- 
erty tax  plus  a  supplementary  income  tax,  in  the  sense  that 
only  the  surplus  income  above  a  certain  percentage,  supposed 
to  represent  the  interest  of  the  taxable  property,  is  assessed; 
(4)  a  real  property  tax  plus  a  general  income  tax.  Only  three 
of  the  smaller  cantons  still  hold  to  the  general  property  and 
the  poll  taxes;  while  only  one  canton  clings  to  the  once  universal, 
but  still  more  primitive,  system  of  the  land  tax. 

This  is  the  one  great  lesson  to  be  drawn  from  Swiss  experience. 
It  ought  to  be  sufficient  to  silence  all  those  enthusiasts  who 
cry  out  for  a  retention  of  the  present  American  system,  and 
point  with  triumph  to  the  only  democratic  republic  in  Europe 
as  practising  the  same  methods.  On  the  contrary,  the  one  great 
effort  of  the  Swiss  legislatures  during  the  past  half-century  has 
been  to  supersede  the  general  property  tax,  not  necessarily 
by  the  income  tax,  but  by  some  form  /)f  income  taxation — by 
some  system  which,  directly  or  indirectly,  makes  not  property, 
but  product,  the  basis  of  taxation.  As  Professor  Schanz  sums 
it  up:  "Ueberall  drOngt  sich  eben  mit  elementarer  Gewalt  der 
Gedanke  durch,  dcuss  es  doch  nicht  das  VermOgen,.  sondem  das 
Einkommen  ist,  welches  man  eigentlich  treffen  will." 

The  next  striking  fact  in  Swiss  experience  is  this,  that  where 
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the  general  property  tax  is  utilized  as  a  subordinate  part  of 
the  tax  system,  or  is  employed  in  more  primitive  communities, 
or  with  a  low  tax  rate,  it  works  fairly  well.  But  as  soon  as  an 
attempt  is  made  to  defray  the  larger  part  of  the  expenditures  of 
advanced  communities  by  the  general  property  tax,  thus  neces- 
sitating a  high  rate,  which  in  terms  of  income  is  equivalent  to 
from  twenty  to  thirty  per  cent,  it  is  a  lamentable  failure — as 
much  of  a  failure,  in  fact  as  in  the  American  states.  Human 
nature  is  about  the  same  the  world  over,  and  where  the  condi- 
tions in  Switzerland  are  at  all  comparable  to  those  in  the  United 
States,  the  failure  of  the  general  property  tax,  as  the  chief  source 
of  revenue  is  equally  marked.^ 

Let  us  now  leave  these  two  facts,  which  might  amply  serve 
as  a  text  for  a  whole  volume,  and  turn  to  some  of  the  other 
points  of  interest.  The  author  does  not  discuss  the  question 
of  taxation  of  corporations  as  a  whole,  but  presents  the  facts, 
the  most  important  of  which  have  been  used  in  another  chapter 
of  the  present  volume.  Other  points  upon  which  the  Swiss 
experience  is  extremely  instructive  are  the  different  rates  of 
taxation  for  various  kinds  of  property;  the  methods  of  assess- 
ment, according  to  market  value,  insurance  value  or  par  value; 
the  exemption  of  church  or  other  property;  the  distinction  be- 
tween funded  and  unfunded  income;  and  the  subject  of  double 
taxation  in  all  its  various  forms.  But  the  four  chief  points  which 
deserve  special  emphasis  are  these:  the  methods  of  controlling 
assessments,  the  question  of  progressive  taxation,  the  succession 
taxes  and  the  system  of  local  taxation. 

Switzerland,  like  the  United  States,  has  tried  all  forms  of 
assessment  for  the  general  property  tax — self-assessment  and 
official  assessment,  oaths  and  no  oaths,  publicity  and  secrecy; 
and  these  have  proved  equally  inefficient.  One  institution,  how- 
ever, has  been  developed  in  the  last  few  decades  that  is  peculiar 
to  Switzerland.  It  is  that  of  the  inventory  {Inventarisation). 
As  soon  as  a  taxpayer  dies,  his  entire  property  is  seized  by  the 
government  and  held  until  an  exact  inventor^''  is  made.  If  this 
discloses  fraud  in  the  pre\dous  self-assessments,  punitive  taxes 
must  be  paid,  ranging  in  some  cantons  over  a  period  of  ten  years. 

*  This  point  was  also  subsequently  emphasized  by  C4renville,  Les  imp6ts 
en  Suifise,  Lausanne,  1898;  and  more  recently  by  Bullock,  ''The  Genonil 
PropiTty  Tax  in  Switzerland,"  in  Addratses  and  Proceedings  of  the  Fourth 
Confcrctice  of  the  IntemalUmal  Tax  Associnlionj  Columbus,  1911,  p.  53 
et  acq. 
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This  method  of  control  is  based  on  the  right  idea;  but  it  has  its 
objectionable  sides.  It  must  be  distressing,  to  say  the  least,  to 
the  family  of  the  deceased  when  the  tax  officials  clap  their  seals 
on  the  property,  as  it  were  in  the  very  chamber  of  death.  It 
has  also  its  weak  sides,  for  those  who  have  even  a  short  time  to 
prepare  for  death  commonly  give  away  a  large  part  of  their 
property.  Again,  the  inventory  naturally  becomes  a  less  trust- 
worthy guide  the  further  back  we  go,  so  that  at  its  best  it  can 
serve  only  as  a  partial  index.  But  notwithstanding  these  defects, 
it  has  done  good  service  in  increasing  the  tax  receipts,  and  it 
forms  to-day  one  of  the  chief  subjects  of  dispute  in  the  Swiss 
cantons. 

Another  point  which  has  attracted  attention  is  that  of  pro- 
gressive taxation.  Switzerland  has  now  definitively  accepted 
the  principle  of  graduated  taxation,  and  the  cantons  apply  it 
not  only  to  inheritance  and  to  income  taxes  but  also  to  property 
taxes.  Especially  since  1870,  a  large  majority  of  the  common- 
wealths have  inserted  the  principle  into  their  constitutions, 
and  only  a  few  constitutions  fix  the  limit  of  the  progression. 
The  system,  far  from  causing  any  wholesale  exodus  or  any  such 
startling  confiscation  as  we  read  of  from  time  to  time  in  the 
newspapers,  has  proved  so  satisfactory  that,  wherever  tried, 
it  has  never  been  abandoned. 

Thirdly,  about  two-thirds  of  the  Swiss  commonwealths  have 
rounded  out  their  system  of  direct  taxation  by  taxes  on  inherit- 
ances and  on  bequests.  This  movement  is  an  old  one,  and  has 
gone  hand  in  hand  witli  the  movement  to  supplement  the  prop- 
erty tax  by  an  income  tax.  The  United  States  are  still  in  the 
first  phases  of  the  reform;  for  until  very  recently  the  agitation 
was  confined  to  an  extension  of  the  collateral  inheritance  tax. 
Switzerland  has  passed  beyond  this  phase,  for  its  system  applies 
to  all  inheritances  and  bequests,  with  a  rate  ranging  from  a 
fraction  of  one  per  cent  in  Zug,  to  as  much  as  twenty-five  per 
cent  or  even  more  for  non-relatives  in  Uri. 

Finally,  the  methods  of  local  taxation  are  instructive.  Only 
a  few  cantons  pursue  the  same  system  for  both  local  and  com- 
monwealth purix)ses.  In  most  cases  the  income  tax  is  a  com- 
monwealth tax,  while  the  local  tax  is  a  property  tax,  and  often  a 
real  property  tax.  In  addition  to  the  local  property  tax,  how- 
ever, we  find  very  generally  a  local  "household"  tax,  which  is 
practically  a  system  of  poll  taxation  designed  to  reach  some  of 
those  who  escape  the  real  property  tax.    The  local  tax  system 
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is  moreovci  marked  by  two  significant  facts.  In  the  first  place, 
the  idea  of  progression,  which  is  commonly  applied  to  the 
commonwealth  taxes,  is  absent  in  the  local  taxes,  which  are 
almost  uniformly  proportional.  Secondly,  the  exemption  of 
debts — mortgage  debts  as  well  as  others — is  permitted  in  state 
taxes,  but  it  is  allowed  only  to  a  very  limited  degree  in  local 
taxes. 

Enough  has  been  said  to  show  the  importance  of  Professor 
Schanz's  work.  It  does  not  pretend  to  discuss  questions  of 
theory,  and  yet  almost  every  page  contains  matter  of  more 
significance  to  the  average  American  than  whole  chapters  of 
some  of  the  usual  manuals  of  finance.  In  some  few  questions  of 
finance  Switzerland  has  a  little  to  learn  from  us;  in  most  matters 
we  have  important  lessons  to  learn  from  Switzerland.  What 
these  lessons  are  has  been  only  faintly  outlined  in  the  above  re- 
marks: but  it  is  to  be  hoped  that  their  full  significance  will  ere 
long  be  appreciated  by  every  American  student  and  by  every 
American  legislator. 

V.  England 

English  economic  literature  has  not  hitherto  been  very  fortu- 
nate in  its  systematic  studies  of  fiscal  problems.  The  writers 
prior  to  Adam  Smith  concerned  themselves  only  with  scattered 
questions  of  temporary  practical  interest,  and  dealt  with  them 
in  the  same  scrappy  manner  which  characterized  their  treatment 
of  economic  problems  in  general.  There  was,  in  England  at  all 
events,  no  true  science  of  political  economy;  there  could  not  well 
be  a  science  of  finance.  Adam  Smith,  taking  his  cue,  perhaps, 
from  the  French  writers,  for  the  first  time  sought  to  connect 
fiscal  questions  with  those  of  social  economy.  In  his  happy  waj' 
he  combined  the  abstract  discussion  of  fundamental  theories 
with  the  explanation  and  criticism  of  actual  conditions,  avoid- 
ing on  the  one  hand  the  metaphysical  vagaries  of  the  Physiocrats 
and  on  the  other  the  plodding  monotony  of  the  German  "cam- 
eralistic ''  complications.  But  while  Adam  Smith  gave  a  decided 
impulse  to  the  study  of  fiscal  problems  on  the  continent,  and  thus 
initiated  a  movement  which  has  resulted  in  the  elaboration  of 
the  modem  science  of  finance,  his  success  in  arousing  a  like  in- 
terest in  England  was  far  less  marked,  although  his  influence  on 
English  fiscal  practice  was  great.  The  mighty  genius  of  Rieardo, 
however,  turned  at  once  to  the  core  of  the  problem.  He  confined 
himself  almost  exclusively  to  an  investigation  of  incidence, 
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regarding  a  tax  simply  as  an  addition  to  the  cost  of  production 
and  treating  all  tax  phenomena  as  miere  illustrations  of  changes 
in  value.  Taxation  with  him  became  a  minor  part  of  general 
economic  theor>'.  So  weighty  was  his  influence  that  even  Mill 
who  in  other  parts  of  his  Political  Economy  pursued  a  quite  dif- 
ferent policy,  gave  in  his  fifth  book  nothing  but  a  succinct  analy- 
sis of  the  shifting  and  general  effects  of  taxation,  scarcely  deign- 
ing to  descend  to  the  facts  of  everyday  life  or  to  do  more  than 
touch  upon  the  difficult  details  of  principle.  Although  a  few 
other  writers  did  more  than  this,  their  discussions  were  forgotten 
amid  the  plaudits  showered  on  Ricardo  and  Mill.  Thus  it 
happened  that,  while  on  the  one  hand  we  had  numerous  descrip- 
tive works,  written  for  practical  purposes,  on  the  chief  facts  of 
public  finance,  and  on  the  other  hand  numerous  appendices 
to  general  treatises  on  economics,  dealing  with  a  few  points  in 
fiscal  doctrine,  there  came  to  be  an  almost  complete  divorce 
between  fact  and  theory.  The  practical  writers  did  not  concern 
themselves  with  theory,  and  the  economists  were  for  the  most 
part  content  to  work  in  what  might  be  called  a  fiscal  vacuum. 
McCuUoch  was  the  one  important  WTiter  to  form  an  exception, 
and  he  was  not  sufficiently  successful  to  find  either  admirers  or 
successors. 

Another  reason  which  may  be  adduced  to  explain  the  more 
rapid  growth  of  the  science  of  finance  in  France  and  in  Germany 
was  their  relatively  inferior,  fiscal  system.  It  is  not  the  excel- 
lence but  the  defects  of  economic  life  that  have  always  led  to 
the  elaboration  of  economic  theory.  The  shortcomings  of 
mercantilism  produced  Adam  Smith;  the  abuses  of  the  anden 
rigime  brought  forth  the  Physiocrats;  the  dangers  of  levelling 
and  the  evils  of  the  poor  law  gave  us  Malthus;  the  currency 
confusion  and  the  com  law  were  responsible  for  Ricardo.  Had 
there  been  no  agricultural,  no  industrial,  no  commercial  troubles, 
we  should  not  have  had  Mill  and  the  whole  host  of  modern  spe- 
cialists. So  with  the  problems  of  public  finance.  The  abuses 
on  the  continent  were  so  serious  that  they  gave  rise  to  important 
political  contests,  and  thus  led  the  scientists  to  attempt  a  general 
clearing  up  of  vexed  questions  in  fiscal  policy.  In  England  tax 
problems  (with  the  exception  of  the  free-trade  controversy, 
which  was  far  more  than  a  mere  matter  of  taxation)  did  not 
agitate  the  people  to  any  great  extent,  and  their  solution  was 
contentedly  left  to  the  practical  common  sense  of  the  English 
statesmen.    It  is  significant  that  in  the  one  department  of  public 
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finance  which  did  seriously  enter  into  politics,  namely,  that  of 
public  debts,  the  English  writers  have  done  better  work  than 
those  of  the  continent.  But  the  comparative  excellence  of  the 
English  revenue  and  budgetary  system,  combined  with  the 
general  prosperity,  in  themselves  contributed  to  hinder  the 
growth  of  fiscal  theory. 

Of  late  years  the  conditions  have  changed.  The  dispropor- 
tionate increase  in  public  expenditures  and  the  inmiense  develop- 
ment of  local  needs  have  materially  strengthened  the  conscious- 
ness of  fiscal  pressure,  while  the  growth  of  democracy  on  the 
one  hand  and  the  complications  of  recent  industrial  development 
on  the  other  have  brought  to  the  front  questions  of  theoretic 
justice  which  necessitate  the- revision  of  fundamental  doctrines. 
In  England  as  in  America,  fiscal  problems  have  become  no  less 
important  than  in  continental  Europe.  It  is  thus  natural  to 
expect  henceforth  a  deeper  study  of  the  subject-matter  by  those 
who  in  the  wilderness  of  confusing  party  contests  blaze  out  the 
path  of  truth  and  progress. 

Professor  Bastable's  book  on  Public  Finance  ^  is  the  first 
scientific  result  of  this  new  interest  in  fiscal  problems  in  England. 
His  volume  marks  a  distinct  epoch  in  the  history  of  English 
economics;  for  it  is  the  first  attempt  to  set  before  English  readers 
the  science  of  finance  in  its  modem  garb.  To  many  it  will  intro- 
duce an  entirely  new  set  of  discussions;  and  especially  to  the 
English  reader  who  is  not  familiar  with  foreign  tongues,  the 
volume  will  be  welcome.  This  will  be  our  excuse  for  dealing 
with  it  so  fully. 

To  all  thoee  acquainted  with  the  Theory  of  Intemaiional  Trade, 
published  a  few  years  ago,  as  well  as  with  his  recent  Commerce 
of  Nations,  Professor  Bastable  is  known  as  a  clear  and  careful 
thinker,  without  any  intellectual  vagaries,  and  with  marked 
sobriety  of  judgment.  The  same  traits  conspicuously  reappear 
in  the  present  volume,  and  they  are  reinforced  by  evidence  of 
accurate  scholarship  and  familiarity  with  foreign  literature. 
In  order  to  be  sure  of  one's  own  conclusions,  one  must  first  know 
what  others  have  said;  and  it  is  the  neglect  of  this  elementary 
rule  that  consigns  so  much  of  so-called  scientific  writing  to  the 
waste-basket.  It  must  not  be  supposed,  however,  that  Professor 
Bastable  is  a  slavish  adherent  of  his  foreign  predecessors.  His 
volume  is  by  no  means  without  independent  suggestions;  and 

»  Public  Finance.  By  C.  F.  Bastable,  LL.D.,  Professor  of  Political  Econ- 
omy in  the  University  of  Dublin.  London,  1892. 
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it  is  precisely  this  independence  of  thought  that  invites  occa- 
sional criticism. 

In  the  first  place,  it  is  to  be  regretted  that  Professor  Bastable 
does  not  employ  the  term  "science  of  finance."  It  is  true  that 
'* finance"  is  used  in  English  to  include  private  as  well  as  public 
finance,  and  that  several  books  on  "finance,"  like  those  of 
Jevons  and  Gififen,  deal  chiefly  with  monetary  problems.  This 
unclearness,  however,  attaches  to  the  word  in  foreign  languages 
to  almost  the  same  degree.  The  French  speak  of  la  haute  finance, 
and  the  number  of  titles  on  what  might  be  called  "private"  or 
"monetary"  finance  is  legion;  yet  this  has  not  prevented  them 
from  using  the  phrase  science  de  finance  or  science  des  finances, 
as  the  technical  term  for  public  finance.  The  whole  matter  was 
there  discussed  and  laid  to  rest  years  ago  by  Joseph  Gamier. 
In  Italy  and  in  Germany  the  matter  of  terminology  has  reached 
a  similar  settlement.  It  is  therefore  to  be  deprecated  that 
Professor  Bastable  should  not  have  pre-empted  the  phrase  for 
English  scientific  use.  Sooner  or  later  we  shall  have  to  conform 
to  the  usage  of  the  French  and  the  Italians. 

The  introductory  chapter  on  the  history  of  the  science 
gives  a  clear  picture  of  the  main  lines  of  development.  Some 
mention  might,  perhaps,  have  been  made  of  the  discussions  in 
mediaeval  Florence,  which  in  some  points  foreshadow  modem 
doctrines.  Moreover,  if  a  fuller  history  of  the  science  in  Eng- 
land is  ever  written,  attention  will  have  to  be  paid  to  writers 
to  whom  may  l>e  traced  much  of  what  is  to-day  current  coin  in 
fiscal  discussions.  To  speak  only  of  nineteenth-century  authors, 
Frend,  Craig,  Buchanan,  Buckingham  and  Sayer  will  be  able 
to  hold  their  own  with  many  of  the  German  writers  whom 
their  compatriots  delight  to  honor. 

An  important  point  in  which  the  volume  differs  from  some 
others  is  the  inclusion  of  the  subject  of  public  expenditures. 
It  is  a  difficult  and  delicate  task  rightly  to  proportion  the 
space  to  be  devoted  to  this  topic  in  a  work  on  finance.  From 
one  point  of  view  public  expenditure  is  simply  administration; 
from  another  point  of  view  it  is  political  economy  in  the  original 
sense  of  the  term.  How  far  government  should  assume  definite 
functions  is  a  problem  of  economic  politics;  in  what  manner  it 
should  actually  carry  on  these  functions  is  a  problem  of  ad- 
ministration. Yet  almost  every  political  or  administrative 
act  involves  some  outlay,  and  is  in  so  far  a  fit  subject  for  dis- 
cussion in  systematic  works  on  finance.     Professor  Bastable, 
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in  dealing  with  this  branch  of  his  work,  has  avoided  on  the 
one  hand  unsuitable  details,  and  on  the  other  mere  common- 
places. 

It  is  in  the  next  three  books  that  are  to  be  found  most  of  the 
controverted  doctrines,  and  it  is  naturally  here  that  the  critic 
will  be  apt  to  take  issue  with  the  author.  Professor  Bastable 
first  takes  up  the  classification  of  public  revenues.  He  sees 
the  inadequacy  of  the  older  continental  division  into  taxes 
and  lucrative  prerogatives  {regalia)  and  correctly  relegates 
the  latter  class  to  the  limbo  of  ubervmndener  Standpunkte. 
But  he  is  equally  aggressive  in  his  onslaught  on  the  class  of 
"fees,"  the  creation  of  which  he  ascribes  to  "a  want  of  analytic 
power  in  the  originator.'*  He  simply  distinguishes  between 
taxes  and  what  he  calls  in  some  places  "semi-private  economic 
income,"  and  in  other  places  "public  economic  income." 

It  will  be  questioned  whether  Professor  Bastable  is  not  here 
taking  a  step  backward.  He  shows,  it  is  true,  the  many  incon- 
sistencies of  recent  writers.  But  does  it  not  seem  unwise  to  cut 
the  knot  in  despair  of  untying  it?  In  refusing  to  acknowledge 
fees  as  a  separate  class,  the  author  only  creates  fresh  diflSculties. 
Where,  for  instance,  shall  we  put  school  fees?  They  are  surely 
not  industrial  income;  and  Professor  Bastable  himself  would 
not  class  them  among  taxes.  And  where  shall  we  put  the  charges 
for  marriage  certificates,  and  sheriff's  fees,  and  copyright  pay- 
ments, and  a  host  of  other  similar  receipts?  The  author  later 
speaks  repeatedly  of  "economic  receipts"  as  different  from 
fees,  as  well  as  from  taxes,  seeming  to  forget  that  in  the  earlier 
portions  of  the  volume  he  includes  fees  in  the  "economic  re- 
ceipts." Further,  why  speak  so  frequently  later  of  the  "fee 
principle"  as  opposed  to  the  "tax  principle,"  if  fees  do  not  form 
a  separate  class? 

Again,  Professor  Bastable  sharply  separates  economic  from 
compulsory  receipts;  but  he  fails  to  distinguish  between  different 
kinds  of  compulsory  receipts,  and  assumes  that  all  of  them  are 
taxes.  Where,  then,  shall  we  put  fines  and  penalties?  They  are 
certainly  compulsory  receipts,  and  just  as  certainly  not  taxes. 
Where,  too,  shall  we  put  special  assessments,  which  are  com- 
pletely ignored  by  him?  In  fact,  it  almost  seems  as  if  the  author, 
in  the  endeavor  to  simplify  matters,  has  really  added  to  our  diflS- 
culties. 

A  similar  criticism  may  be  urged  against  his  classification 
of  taxes.    He  objects  to  all  the  recent  methods,  and  reverte 
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to  what  is  virtually  Adam  Smith's  classification  into  primary 
and  secondary.  But  it  is  hard  to  see  why  a  tax  on  the  property 
of  a  living  person  should  be  primary,  and  that  on  the  property 
of  a  deceased  person,  in  the  shape  of  an  inheritance  tax,  second- 
ary; or  why  a  tax  on  the  business  of  a  corporation  should  be 
primary,  and  a  tax  on  the  receipts  of  a  corporation  secondary. 
It  may  also  be  noted  that,  when  he  calls  attention  to  the  dis- 
tinction between  direct  and  indirect  taxes  made  by  practical 
*' financiers,"  his  statement  applies  only  to  French,  not  to 
English  or  to  American  practice. 

The  book  on  the  whole  exhibits  independent  judgment, 
although  in  a  few  instances  the  author  allows  his  German 
models  to  influence  him  unduly  in  matters  of  nomenclature. 
Thus  he  introduces  the  German  distinction  between  the  "ob- 
ject" and  the  "subject"  of  taxation,  meaning  by  the  former 
the  thing  on  which,  and  by  the  latter  the  person  on  whom  the 
tax  is  imposed.  This  is  not  English.  When  we  speak  of  the 
subjects  of  taxation,  we  mean  not  the  tiixpayers  (or  "subjects," 
in  Professor  Bastable's  language)  but  the  phenomena  subjected 
to  taxation  (or  "objects,"  in  Professor  Bastable's  language). 
And  when  we  speak  of  the  objects  of  taxation,  we  commonly 
mean  the  aims  of  taxation,  not  the  things  taxed.  In  other 
words,  the  author's  (German)  "tax  object"  is  really  the  English 
"subject";  and  his  "tax  subject"  is  the  English  "taxpayer" 
or  "taxbearer,"  as  the  case  may  be.  Again,  the  terms  "for- 
ward incidence,"  "backward  incidence,"  and  "diffused  inci- 
dence" are  not  EngHsh;  moreover,  they  confound  the  terms  inci- 
dence and  shifting.  Finally,  when  Professor  Bast  able  employs 
the  word  "rated"  tax  as  opposed  to  "apportioned"  tax,  he  is 
ignoring  the  equivalent  term,  "percentage"  tax,  which  has  be- 
come quite  common,  and  which  clearly  expresses  the  meaning 
on  it«  very  face.^ 

But  all  these  matters,  it  may  be  said,  are  of  minor  importance. 
The  crucial  point  is  not  so  much  the  arrangement  and  terminolgy 
as  the  substance,  and  in  the  substance  of  the  book  the  author 
must  meet  with  greater  appreciation. 

Passing  over  the  chapters  on  the  state  domain,  the  industrial 
domain,  and  the  state  as  capitalist,  in  which  he  always  seeks 
to  maintain  the  golden  mean  between  the  laissez-faire  theories 
of  the  earlier  English  \\Titers  and  the  semi-socialistic  doctrines 

^  In  the  later  editions  some  of  these  defects  have  been  removed. 
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of  the  modern  German  authors,  we  come  to  the  more  dfficult 
problems  of  taxation. 

A  good  account  is  given  of  the  theory  of  benefit,  which  is 
discarded  as  the  general  basis  of  taxation;  but  less  satisfactory 
is  the  discussion  of  the  theory  of  faculty.  Professor  Bastable 
speaks  of  its  "convenient  vagueness,"  but  does  not  really 
make  any  serious  effort  to  give  a  deeper  analysis  of  the  doctrine. 
He  tells  us  of  MilFs  doctrine  of  "equal  sacrifice,'*  but  does  not 
succeed  in  correlating  it  with  the  doctrine  of  ability.  His  whole 
discussion  of  the  theory  of  progressive  taxation  is  therefore  not 
quite  up  to  the  level  of  recent  investigation.  On  other  points, 
too,  he  is  very  conservative.  He  opposes  the  differentiation 
of  the  income  tax,  which  was  demanded  by  Mill,  accepted  by 
Disraeli  and  recently  introduced  by  Lloyd-George;  he  seems  to 
be  opposed  to  graduation  in  the  inheritance  tax,  which  was  also 
demanded  by  Mill  and  which  has  now  been  definitely  introduced 
into  English  practice;  and  he  even  differs  from  the  conservative 
French  writers  in  disapproving  of  progression  in  the  income  tax 
as  a  counterpoise  to  regression  in  other  taxes. 

On  the  other  hand,  the  discussion  of  the  incidence  of  taxa- 
tion is  good.  The  author  shows  the  weakness  of  both  the 
diffusion  theory  and  the  absolute  theories  of  Smith  and  of 
Ricardo,  and  calls  attention  to  the  complicatuig  conditions  of 
modem  society.  It  might  be  urged  that  his  analysis  is  not 
rigorous  enough  in  the  case  of  the  taxation  of  profits;  that  not 
enough  attention  is  called  to  the  distinction  between  monopo- 
lies and  competitive  undertakings;  that  the  house  tax  is  viewed 
only  from  the  characteristically  English  point  of  view  as  being 
assessed  on  the  occupier;  and  that  the  general  capitalization 
theory  is  not  brought  into  due  prominence.  Nevertheless, 
the  treatment  as  a  whole  is  far  superior  to  that  found  in  most 
of  the  manuals  on  public  finance. 

Perhaps  the  least  satisfactory  part  of  the  work  is  the  dis- 
cussion of  universality  of  taxation.  Double  taxation,  as  we 
know,  is  of  importance  chiefly  in  federal  states;  and  that  is  no 
doubt  the  reason  why  a  book  written  primarily  for  Englishmen 
pays  so  little  attention  to  it.  But  international  relations  are 
here  of  increasing  importance  and  deserve  more  than  the  half- 
page  alloted  to  them.  Moreover,  the  conclusion  itself  is  not 
beyond  criticism.  "The  more  modem  solution,"  he  says, 
"would  be  that  the  income  tax  should  be  levied  by  the  country 
of  residence,  the  land  or  property  taxes  by  that  of  situation." 
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What,  then,  shall  be  done  if  the  income  is  derived  from  land; 
or,  conversely,  if  the  property  consists  of  intangible  goods? 
Whatever  we  say  about  this,  it  is  to  be  regretted  that  the  author 
passes  over  the  other  forms  of  double  taxation.  Even  if  there 
were  no  space  for  details,  the  main  points  of  the  controversy 
should  at  all  events  have  been  outlined. 

The  following  book,  on  the  several  kinds  of  taxes,  shows 
the  author  at  his  best.  A  broad  knowledge  of  the  facts  of  taxa- 
tion in  all  the  important  countries,  and  a  wide  acquaintance 
with  the  special  literature,  enable  him  to  give  a  concise  and  clear 
account  of  actual  conditions,  as  well  as  of  the  chief  movements 
for  reform.  He  suggests  a  judicious  combination  of  the  three 
principal  forms  of  taxation  as  best  calculated  to  reach  substan- 
tial justice. 

So  far  as  the  practical  problems  of  American  taxation  are 
concerned.  Professor  Bastable  opposes  the  suggestions  for  a 
direct  income  tax  to  replace  the  local  tax  on  personal  property, 
and  he  also  deprecates  the  taxation  of  gross  receipts  of  corpora- 
tions. His  statement  that  'Hhe  most  promising  sources  of 
state  revenue  seem  to  be  the  real  property  and  the  license  taxes" 
is,  however,  obviously  a  slip.  Americans  will  also  take  exception 
to  the  assertion  that  ''taxation  of  inheritances  is  unsuited  for 
a  community  where  the  family  is  the  unit  of  society  and  property 
is  really  held  by  corporations,  not  by  individuals."  There  is 
an  obvious  discrepancy  between  this  and  the  author's  state- 
ment that  "taxation  of  corporations  is  the  taxation  of  their 
members."  This  last  statement  again  is  unclear.  Do  the 
"members"  of  a  corporation  mean  its  stockholders,  or  its  bond- 
holders, or  both?  The  discussion  of  these  questions,  which 
have  led  to  some  of  the  most  perplexing  problems  of  public 
finance  in  America  as  elsewhere,  ought  not  to  be  so  lightly 
"eliminated." 

We  have  not  hesitated  to  call  attention  to  some  of  the  minor 
defects  in  Professor  Bastable's  volume  or  to  indicate  a  belief 
that  it  will  not  be  found  wholly  satisfactory  for  the  American 
student.  We  must,  however,  remember  that  it  was  written 
primarily  for  Englishmen.  It  is  to  be  hoped  that  no  one  will 
leave  these  criticisms  with  the  idea  that  the  book  can  be  lightly 
cast  aside.  It  is  so  admirable  in  arrangement,  so  accurate  in 
statement,  so  catholic  in  temper,  so  sagacious  in  judgment, 
and  so  broad  in  erudition,  that  it  will  undoubtedly  give  a  new 
impetus  to  the  scientific  study  of  fiscal  problems  in  England. 


580  ESSAYS  IN  TAXATION 


VI.  United  States 


When  Professor  Bastable's  book  appeared  the  hope  was  ex- 
pressed that  there  might  sopn  appear  in  America  a  similarly 
comprehensive  treatise,  intended  primarily  for  our  own  public 
and  dealing  more  specifically  with  the  problems  that  are,  in  a 
measure,  peculiar  to  the  United  States.  This  hope  was  soon 
realized  by  the  publication  of  Professor  Adams's  Science  of 
Finance,^  which  at  once  commanded  attention  as  a  signal  con- 
tribution to  economic  literature. 

That  such  a  book  is  timely  it  is  scarcely  necessary  to  say.  The 
United  States  has  so  rapidly  outgrown  the  swaddling  clothes  of 
its  infant  economic  surroundings,  it  has  stepped  with  such 
prodigious  strides  from  its  youthful  social  environment  to  the 
complex  conditions  of  a  full-grown  industrial  society,  that  we 
are  suddenly  confronted  on  all  sides  by  the  new  problems  of 
political,  economic  and  social  maturity  which  are  at  present 
engaging  the  public  mind.  America  presents  in  some  respects 
most  curious  contrasts.  It  is  at  once  the  youngest  and  the  oldest 
of  economic  societies — at  once  the  most  youthful  and  the  most 
mature  of  social  experiments.  It  is  the  youngest,  in  the  sense 
that  there  are  still  in  our  territory  vast  tracts  untouched  by 
plough  or  harrow,  awaiting  the  coming  of  the  first  settler  and 
needing  only  irrigation  to  convert  the  desert  into  a  garden.  It 
is  young,  because  there  are  other  huge  sections  of  the  countr}' 
which  are  only  one  step  removed  from  the  primitive  agricultural 
stage,  in  which  the  local  life  is  still  largely  dominated  by  frontier 
conditions — conditions  analogous  to  those  which  the  old  world 
faced  centuries  ago.  In  another  sense,  however,  America  is  not 
young,  but  old.  Nowhere  on  the  face  of  the  globe  has  capital 
been  applied  to  productive  purposes  with  such  intensity  and 
such  energy.  Nowhere  has  man's  victorious  contest  with  the 
powers  of  nature  been  waged  with  such  intelligence  and  with 
such  relentless  vigor.  Nowhere  have  the  captains  of  industry 
prosecuted  their  quest  for  industrial  supremacy  with  such  alert- 
ness and  with  such  ability.  As  a  consequence,  nowhere  have 
the  most  advanced  forms  of  a  highly  organized,  fully  differen- 
tiated and  thoroughly  complex  industrial  organism  been  evolved 
with  such  startling  rapidity  and  with  such  complete  success. 

*  The  Science  of  Finance:  an  Investigation  of  Public  Expendittares  and 
Public  Revenues,  By  Henry  Carter  Adams,  Ph.D.,  LL.D.  New  York, 
1898. 
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In  no  department  of  social  and  political  life  have  these  warring 
forces  engendered  more  confusion  than  in  the  domain  of  public 
finance.  In  former  times  the  fiscal  problem  was  comparatively 
simple.  The  collective  wants  of  individuals  were  small  in  com- 
parison with  their  private  wants;  public  expenditure  was  in- 
significant; and  the  needs  of  government  revenue  were  easily 
satisfied.  With  the  growth  of  industrial  democracy,  however, 
all  this  has  been  suddenly  changed.  A  scale  of  public  expendi- 
ture which  would  have  appeared  absurdly  lavish  to  former 
generations  now  seems  barely  adequate  to  modem  necessities. 
The  resulting  prodigious  increase  in  public  revenues  has  called 
into  being  problems  of  the  utmost  nicety,  not  because  the  growth 
of  these  revenues  is  necessarily  more  rapid  than  that  of  the 
private  wealth  on  which  they  are  based,  but  because  the  con- 
stituent elements  of  this  private  wealth  have  in  themselves 
become  so  complex  and  have  so  intertwined  themselves  with 
the  integrated  forms  of  modern  industrial  life.  What  is  peculiar- 
ily  confusing  in  the  American  situation  is  the  fact  that,  on  the 
one  hand,  we  have  sections  where  the  economic  conditions, 
and  therefore  the  fiscal  conditions,  are  still,  as  compared  ^ith 
the  great  mass  of  modern  communities,  of  the  primitive  type; 
while,  on  the  other  hand,  in  numerous  parts  of  these  sections 
themselves  there  have  been  grafted  upon  the  still  dominant  and 
persistent  primitive  stock  the  shoots  of  the  newer  industrial 
type;  or,  to  put  it  in  other  words,  although  the  basis  of  such 
communities  is  still  primarily  agricultural,  the  newer  methods 
of  transportation,  as  well  as  the  more  modem  media  of  exchange 
and  distribution,  have  superimposed  upon  the  simplicity  of 
the  old  and  still  persistent  the  complexity  of  the  new^  and  ever 
extending.  The  consequence  is  that  the  fiscal  conditions  of  this 
country  to-day  are  supremely  heterogeneous  and  that,  because 
of  this  contest  of  the  old  with  the  new,  we  are  all  still  groping 
almost  in  the  dark,  dissatisfied  in  the  more  progressive  com- 
munities with  the  survivals  of  old  conditions,  and  tr>'ing  to 
discern  in  the  dim  light  of  the  future  the  fiscal  expression  of  the 
newer  conditions  which  arc  soon  to  become  universal. 

The  appearance  of  Professor  Adams's  work  bears  eloquent 
testimony  to  this  change  of  view.  We  have  for  a  long  time  had 
American  treatises  on  political  economy,  although  these  treatises 
have  been,  until  comparatively  recent  times,  for  the  most 
part  simply  copies  of  their  English  predecessors  rather  than 
adaptations  to  our  own  peculiar  conditions.    In  the  science  of 
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finance,  however,  there  have  been  no  American  treatises,  just  as 
there  have  been  until  recently  no  English  ones,  chiefly  because 
the  fiscal  problems  have  been  so  simple  as  not  to  warrant  any 
separate  or  extended  discussion.  An  insignificant  addendum  to 
the  ordinary  work  on  political  economy  has  sufficed  for  the  con- 
sideration of  the  few  questions  that  have  presented  themselves. 
For  the  reasons  mentioned  above,  however,  the  fiscal  problems 
have  now  come  to  the  very  forefront  of  modem  controversy; 
and  it  is  time  for  the  science  of  finance  to  take  its  place  side  by 
side  with  economics  in  the  narrower  sense;  for  while  economics 
proper  is  primarily  social  in  its  character,  laying  emphasis  on  the 
industrial  relations  of  man  to  man,  the  science  of  finance,  as  a 
part  of  the  broader  political  economy,  is  primarily  political, 
laying. the  emphasis  on  the  fiscal  relations  of  the  individual  to  the 
government.  The  appearance  of  a  comprehensive  treatise  on 
finance  accordingly  marks  a  turning-point  in  the  history  of 
American  political  and  economic  literature;  and  when  such  a 
treatise  attempts,  as  none  of  its  English  or  continental  pred- 
ecessors have  done,  to  call  attention  to  the  close  connection 
between  changing  social  and  changing  fiscal  conditions,  it  is 
doubly  deserving  of  attention. 

A  word  should  first  be  said  regarding  the  formal  arrangement 
of  the  volume  before  us.  After  an  introductory  chapter  on  the 
character  of  the  science  and  the  nature  of  public  wants,  the 
subject  of  public  expenditure  is  taken  up  in  Part  I.  The  first 
book  of  this  part  deals  with  the  theory  of  public  expenditure; 
while  a  second  book,  to  our  surprise,  treats  of  the  budget.  Why 
the  budget  should  be  dealt  with  under  the  general  heading  of 
expenditure  is  not  apparent.  It  is  true  that  much  of  the  time 
spent  in  budgetary  discussion  in  modem  legislatures  is  devoted 
to  expenditure;  but  there  is  also  a  revenue  side  to  such  dis- 
cussion. Another  departure  from  customary  methods  of  ar- 
rangement is  found  in  a  subdivision  of  the  book  on  the  budget, 
in  which  Professor  Adams  discusses  the  subject  of  financial 
organization  and  administration.  It  may  be  urged  that  either 
this  subject  should  be  treated  separately  or  the  general  heading 
of  the  book  should  be  "Budgets  and  Financial  Organization." 

Part  II.  of  the  work  deals  with  public  revenue,  taking  up  in 
three  successive  books  the  public  domain  and  public  industries, 
taxation  and  public  credit.  This  arrangement  is  followed  in 
pursuance  of  the  division  of  all  revenue  into  three  classes: 
*'  direct,"  "  derivative "  and  "  anticipatory."    While  this  distinc- 


RECENT  LITERATURE  IN  TAXATION  583 

tion  is  clear  enough,  it  must  be  said  that  the  inclusion  of  credit 
under  the  head  of  revenue  is,  to  say  the  least,  unusual;  and  that 
the  choice  of  the  terms  "direct"  and  "derivative,"  to  mark 
the  difference  between  income  from  the  domain  and  income 
from  taxation,  is  not  entirely  beyond  criticism.  "Direct" 
revenue  is  defined  as  that  which  accrues  to  the  state  from  public 
o>vnership  or  management,  or  which  falls  to  it  by  virtue  of  its 
sovereign  character;  and  "derivative"  revenue  is  that  which 
forms  in  first  instance  a  part  of  the  income  of  the  citizen,  but 
which  is  paid  to  the  state  in  satisfaction  of  some  revenue  law. 
It  is  further  stated  that  "direct "  revenue  constitutes  a  positive 
addition  to  the  social  income,  while  "derivative"  revenue  is  a 
transfer  of  a  part  of  the  earnings  of  the  citizen  to  the  state.  In 
regard  to  the  first  point,  however,  it  is  to  be  noticed  that  all 
revenue  from  taxation  falls  to  the  state  in  virtue  of  its  sovereign 
character;  and  that,  on  the  other  hand,  much  of  the  so-called 
"direct "  revenue  is  originally  a  part  of  the  income  of  the  citizen 
and  is  paid  in  virtue  of  some  revenue  law.  Post-office  charges, 
for  instance,  are  included  by  the  author  under  "direct"  reve- 
nue; yet  the  receipts  originally  form  part  of  the  income  of  the 
citizens,  and  are  paid  in  virtue  of  a  very  definite  revenue  law — 
if  by  revenue  law  we  mean  a  law  which  prescribes  the  raising 
of  revenue.  Again,  referring  to  the  second  distinction,  it  must 
be  noted  that  "direct"  revenue,  no  less  than  "derivative" 
revenue,  implies  a  transfer  of  the  earnings  of  the  citizen  to  the 
state.  For,  even  if  the  government  rents  out  its  land,  or  runs 
its  industries  for  profit,  the  prices  are  paid  by  the  citizens,  and 
the  revenue  involves  a  transfer  of  the  earnings  of  the  citizens 
to  the  state.  While,  therefore,  the  intent  of  the  classification 
is  obvious,  it  cannot  be  said  that  the  nomenclature  is  a  very 
happy  one. 

One  other  feature  of  the  general  arrangement  may  be  men- 
tioned. Within  the  separate  books  themselves  there  is  nothing 
particularly  worthy  of  note  until  we  come  to  that  on  taxation. 
Here  the  arrangement  is  at  once  novel  and  interesting.  Begin- 
ning with  general  considerations,  successive  chapters  are  devoted 
to  the  principles  of  apportionment;  to  the  classification  and  char- 
acterization of  taxes;  to  the  manner  in  which  taxes  work,  to 
the  administrative  consideration  of  taxes;  and  to  suggestions 
for  a  revenue  system.  It  may,  perhaps,  be  urged  that  this 
necessarily  gives  a  somewhat  disjointed  account,  as  there  is  no 
place  where  any  particular  tax  can  be  judged  as  a  unit  from  every 
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point  of  view.  But  no  arrangement  can  satisfy  conflicting 
claims;  and  it  is  undeniable  that  the  one  adopted  in  this  treatise 
does  succeed  in  putting  a  fresh  aspect  on  some  familiar  topics. 

Coming  to  the  subject-matter  of  the  work,  attention  must 
first  be  directed  to  the  chief  merit  in  the  whole  presentation — 
the  masterly  power  of  analysis  disclosed  by  the  author.  The 
emphasis  is  everywhere  laid,  not  upon  facts  and  figures,  but 
upon  the  principles  involved;  and  to  those  who  approach  the 
subject  for  the  first  time,  as  well  as  to  those  already  familiar 
with  the  general  nature  of  the  problems,  the  serried  phalanx 
of  argument  upon  argument,  of  closely  reasoned  analysis  upon 
analysis,  must  be  both  a  surprise  and  a  delight.  Not  that  all 
is  new — for  here,  as  in  every  other  department  of  human  thought, 
one  can  build  only  upon  the  basis  of  the  known;  but  the  whole 
work  is  so  permeated  with  the  doctrines  of  continuity,  and  of 
the  essential  dependence  of  fiscal  upon  economic  conditions, 
that  almost  every  single  discussion  is  put  in  a  new  light.  The 
insistence  upon  principle  has  indeed,  as  the  French  say,  the 
defects  of  its  virtues.  With  a  few  exceptions,  we  miss  not  only 
historical  examples,  but  also  any  detailed  statement  of  actual 
fiscal  methods  in  America  and  any  comparison  with  the  institu- 
tions of  other  countries.  The  exceptions  are  to  be  found  chiefly 
in  Part  I.,  devoted  to  expenditure,  where  the  necessarily  brief 
discussion  of  theory  is  pieced  out  with  a  separate  chapter  on 
"some  facts."  In  the  second  part,  however,  dealing  with  public 
revenue,  the  student  will,  for  instance,  search  in  vain  for  any 
description  of  actual  taxes,  whether  in  the  United  States  or 
abroad.  Professor  Adams  evidently  takes  for  granted  that  the 
reader  is  familiar  with  all  such  details,  and  he  prefers  to  dwell 
on  the  more  important  matters  of  principle.  It  may  be  queried, 
however,  whether  he  has  not  gone  a  little  too  far  in  this  respect, 
and  whether  the  book  would  not  be  still  more  valuable  to  the 
general  reader,  if  it  contained  the  essential  facts  as  well  as  the 
interpretations  to  be  put  upon  the  facts. 

In  considering  the  work  in  detail  the  reviewer  is  obliged  not 
only  to  call  attention  to  the  remarkable  brilliancy  and  general 
solidity  of  the  results,  but  also  to  attempt  the  less  grateful 
task  of  noting  the  shortcomings  that  are  inseparably  connected 
with  any  such  comprehensive  effort. 

In  the  discussion  of  public  expenditures,  the  author  brings 
out  clearly  their  dependence  upon  the  stage  of  industrial  de- 
velopment.   He  lays  down  the  principle  that  a  profitable  in- 
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vestment  for  a  state  is  one  which  results  in  raising  industry 
to  a  higher  level  of  efficiency.  From  this  point  of  view,  increased 
expenditure  is  not  necessarily  an  evil.  Attention  is  also  directed 
to  the  connection  between  public  expenditures,  on  the  one  hand, 
and  political  conditions,  as  well  as  social  organization,  on  the 
other.  Perhaps  the  only  point  lacking  in  this  analysis  is  a  dis- 
cussion of  the  influence  of  modern  democracy  upon  expenditures, 
and  of  the  gradual  ascendency  of  the  preventive  over  the  re- 
pressive principle  in  modern  legislation.  A  suggestive  section 
compares  the  English  with  the  German  view  of  expenditures, 
with  the  conclusion  that  the  English  writers  did  not  need  any 
definite  theory,  because  their  conception  of  the  state  implied  a 
fixed  limit  to  governmental  functions,  while  the  more  extreme 
German  economists  erred  in  setting  up  too  strong  a  presumption 
in  favor  of  the  state.  Professor  Adams's  position  lies  midway 
between  the  extremes  of  laissezfaire  and  socialism. 

In  Chapter  III.  an  attempt  is  made  to  classify  expenditures  in 
accordance  with  governmental  functions.  The  classification 
adopted  is  that  of  "protective,"  "commercial"  and  "develop- 
mental" functions,  including  under  the  latter  head  expendi- 
tures for  education,  recreation,  public  investigation,  mainte- 
nance of  equitable  conditions  for  the  prosecution  of  private  busi- 
ness and  development  of  the  physical  basis  of  the  state.  It  may 
be  conceded  that  the  particular  classification  adopted  is  not  of 
so  much  importance  as  the  method  pursued  in  dealing  with  the 
principles  themselves;  but  classification  may  emphasize  or 
obscure  principles,  and  the  scheme  employed  by  Professor  Adams 
may,  perhaps,  be  subject  to  criticism.  Why,  for  instance,  should 
the  outlay  for  reformatories  be  called  "protective  "  and  that  for 
schools  "developmental "?  Why  should  expenses  for  rendering 
justice  be  termed  "  protective  "  and  those  for  maintaining  "  equi- 
table conditions  "  for  private  business  "  developmental "?  Why, 
in  fact,  are  not  all  expenditures  "developmental"?  If  it  be 
claimed  that  protective  expenditures  look  at  the  bad  in  human 
nature,  and  developmental  expenses  at  the  good,  how  can  ex- 
penditures for  the  factory  acts,  for  railway  commissions  and  the 
like,  be  put  by  Professor  Adams  under  the  head  of  "develop- 
mental"? We  may,  indeed,  desire  to  educate  the  good  impulses 
of  the  factory  owners  and  the  railway  managers;  but  precisely 
the  same  result  is  sought  to  be  attained  by  a  well-digested  poor- 
law  system,  or  a  well-arranged  penal  system,  or  a  good  judicial 
system,  all  of  which  are  classed  under  the  head  of  "protective" 
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functions.  And  why  the  building  of  a  railway  is  the  exercise 
of  a  "commercial"  function,  while  the  building  of  a  canal  or 
dock  is  the  exercise  of  a  "developmental"  function  is  still 
more  difficult  to  comprehend.  In  fact,  while  the  whole  of  this 
chapter  on  public  expenditure  is  remarkably  suggestive,  it 
confuses  things  that  ought  to  be  kept  separate,  and  it  separates 
things  that  ought  to  be  united.  Moreover,  almost  the  only 
question  of  principle  that  emerges  from  the  discussion  is  the 
tendency  of  given  expenditures  to  grow  larger  or  smaller.  Even 
here  it  may  be  queried  whether  the  author  gives  due  weight 
to  facts  like  the  tendency  of  expenses  for  justice  to  increase — 
not,  as  he  says,  to  diminish.  The  explanation  of  this  tendency 
is  not  that  people  grow  worse  as  they  become  civilized,  but  that 
the  complexity  of  modem  industry  is  continually  augmenting 
the  chances  of  collision  of  interests  and  thus  creating  new  classes 
of  crime.  In  this  detail  Professor  Adams  has  forgotten  the  gen- 
eral doctrine  which  he  elsewhere  so  eloquently  inculcat.es. 

In  the  book  devoted  to  the  budget  the  author  keeps  closer  to 
the  beaten  track.  Attention  may,  however,  be  directed  to  two 
interesting  novelties.  The  one  is  the  series  of  suggestions  looking 
to  a  reform  of  the  American  budgetary  system.  Professor 
Adams  believes  that  this  can  best  be  accomplished,  first,  by 
the  abolition  of  the  committee  on  appropriations  and  the  assign- 
ment of  its  duties  to  the  committee  on  ways  and  means,  together 
with  the  abandonment  on  the  part  of  all  other  committees  of 
their  right  to  introduce  appropriation  bills;  second,  by  the 
abolition  of  the  right  of  individual  initiative  of  money  bills, 
as  well  as  of  the  right  of  indiscriminate  amendment;  third,  by 
a  closer  connection  between  the  secretary  of  the  treasury  and 
this  new  budgetary  committee.  The  reasons  advanced  for  these 
changes,  all  of  which  are  within  the  realm  of  legislative  compe- 
tence, seem  to  be  in  many  respects  sound.  The  other  important 
discussion,  to  which  only  a  bare  allusion  can  be  made,  is  the 
treatment  of  the  theory  of  accruals  as  a  basis  of  public  account- 
ing. Here  not  only  is  the  plane  of  this  discussion,  as  elsewhere 
in  the  book,  an  elevated  one,  showing  on  the  part  of  the  author 
a  comprehensive  grasp  of  the  principles  at  issue,  but,  in  addition, 
we  have  the  satisfactory  feeling  of  being  in  touch  with  the  actual 
practice  and  the  details  of  real  life. 

Part  II.  deals  with  public  revenue.  A  section  treats  of  the 
subject  of  classification,  in  the  course  of  which  it  is  to  be  noted 
that  Professor  Adams  recognizes  the  existence  of  fees  and  special 
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assessments,  and  dec^lares  that  they  deserve  an  analysis  separate 
from  the  general  discussion  of  taxation.  But  after  this  frank 
confession — in  which  he  takes  issue  >vith  the  English  writers — it 
is  a  distinct  disappointment  to  find  no  further  discussion  of 
these  topics.  The  omission  will  be  deplored,  not  only  by  those 
interested  in  the  correlation  between  legal  ideas  and  economic 
conditions,  but  also  by  those  who  believe  that  underlying  our 
American  practice  there  are  some  not  unimportant  questions 
of  principle.  The  treatment  of  the  public  domain  and  of  public 
industry,  on  the  other  hand,  is  characterized  by  much  fresh  and 
keen  analysis.  Occasionally,  however,  Professor  Adams  gets 
into  difficulties — as,  for  instance,  when  he  asserts  that  the  phrase 
"quasi-private  price''  is  inapplicable  to  governmental  industry. 
His  argument  is  that  private  prices,  as  "commonly"  competi- 
tive, always  seek  the  maximum  profit,  while  public  prices  are 
adjusted  to  the  idea  of  social  utility.  Nevertheless,  not  only 
does  he  speak,  a  little  later,  of  the  fiscal  monopolies  of  govern- 
ment which  seek  to  secure  only  profit,  but  he  also  calls  attention 
to  the  private  monopoly  charges,  adjusted  to  the  standard  of 
what  the  traffic  will  bear.  Between  the  extreme  of  competitive 
private  prices  and  social  public  prices  there  is  a  broad  field  to 
which  neither  term  is  applicable.  This  whole  analysis  is  sus- 
ceptible of  improvement.  Again,  while  the  discussion  of  the 
principle  of  charge  to  be  adopted  by  public  industries  is  excel- 
lent, it  may  be  questioned  whether  it  is  complete,  and  whether 
the  treatment  of  the  post-office,  of  the  telegraph  and  of  the  tele- 
phone, for  instance,  might  not  be  considerably  amplified  with 
profit.  Finally,  when  it  is  stat<»d  that  the  industries  fit  for 
government  ownership  are  primarily  those  which  are  subject 
to  the  law  of  increasing  returns.  Professor  Adams  forgets  that 
this  law  can  no  longer  be  confined  to  industries  dealing  with 
transportation,  but  that  the  field  of  monopoly,  so  far  as  it  is  due 
to  the  existence  of  this  law,  is  constantly  growing  in  modern 
society.  A  more  careful  analysis  would  have  shown  a  far  greater 
complexity  in  the  relation  of  the  law  of  increasing  returns  to 
that  of  diminishing  returns  in  actual  industry. 

We  pass  over  the  final  book  on  public  credit,  where  the  author 
substantially  sums  up  the  well-known  conclusions  of  his  earlier 
work  on  Pxiblic  Deht^,  in  order  to  come  to  what  constitutes  at 
once  the  most  solid  and  the  most  valuable  part  of  the  treatise — 
the  book  on  taxation.  This  occupies  332  out  of  the  564  pages 
of  the  work.     It  is  here  especially  that  we  see  the  excellent 
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qualities  of  the  author  and  the  break  with  the  old  English  ways 
of  regarding  the  subject,  as  well  as  the  recognition  of  the  changes 
necessitated  by  the  newer  structure  of  industrial  society.  The 
discussions  of  the  essential  nature  of  taxation,  of  the  difference 
between  the  legal  and  the  economic  point  of  view,  of  the  duty 
to  pay  taxes  and  of  the  principle  of  tax  exemption,  are  at  once 
striking  and  admirable.  Not  less  noteworthy  are  the  abandon- 
ment of  the  benefit  theory  of  taxation,  with  all  that  that  implies, 
and  the  acceptance  of  the  progressive  principle.  The  analysis 
which  lead  up  to  the  relinquishment,  not  alone  of  the  doctrine  of 
proportion,  but  also  of  the  theory  of  the  general  property  tax, 
are  as  brilliant  as  they  are  profound.  In  one  respect,  however, 
Professor  Adams  seems  to  be  laboring  under  a  delusion.  In  his 
treatment  of  the  general  property  tax  he  several  times  repeats 
the  assertion  that  the  secret  of  its  success  in  the  middle  ages  lay 
in  the  fact  that  the  tax  was  assessed  not  on  individuals  but  on 
the  organizations  within  the  town,  and  that  there  was  thus  a  col- 
lective responsibility.  Professor  Adams  is  here  confusing  the 
town  as  a  taxing  unit  with  the  organization  within  the  town.  It 
is  true  that  in  England,  for  instance,  the  to>vn  as  such  paid  its 
firma  burgi;  but  this  was  in  no  wise  different  from  the  situation 
in  modern  times,  where  the  county  or  city  pays  a  lump  sum 
toward  state  expenses  as  its  share  of  the  property  tax,  or  where, 
as  in  France,  certain  cities  compound  for  the  octroi  duties. 
In  the  mediaeval  town,  as  in  the  modern  American  locality, 
this  aggregate  was  distributed  directly  among  the  individual 
citizens  according  to  their  property.  There  is  no  warrant  for 
the  assertion  that  there  was  collective  responsibility  of  any  kind 
of  a  degree  lower  than  the  local  community  itself.  Yet  upon  this 
mistaken  assumption  Professor  Adams  subsequently  builds 
up  a  part  of  his  scheme  of  reform.  The  only  exception  to  the 
above  statement  was  an  arrangement  in  a  part  of  Spain,  an 
acquaintance  with  the  failure  of  which  would  have  preserved 
the  author  from  this  curious  slip. 

The  classification  of  taxes  followed  by  Professor  Adams  is 
instructive.  He  divides  them  into  taxes  on  income,  on  property 
as  the  source  of  income,  and  on  business  as  a  means  of  securing 
an  income.  This  is  in  some  respects  convenient;  but  it  is  no  less 
open  to  objections  than  are  the  other  classifications  which  he 
discards.  Where,  for  instance,  shall  we  put  a  tax  assessed  on 
the  net  profits  of  land?  To  the  extent  that  it  is  imposed  on  land, 
it  is  a  tax  on  property;  to  the  extent  that  it  hits  the  income  of 
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the  landowner,  it  is  an  income  tax;  to  the  extent  that  it  reaches 
the  business  of  the  farmer,  it  is  a  business  tax — unless  indeed  we 
arbitrarily  confine  the  term  business  to  non-agricultural  enter- 
prises. Again,  where  shall  we  put  a  poll  tax?  Moreover,  in  the 
chapter  on  incidence,  Professor  Adams  recognizes  another  classi- 
fication, that  between  direct  and  indirect  taxes;  but  he  makes  no 
attempt  to  correlate  these  two  distinct  criteria  of  classification. 

The  chapter  on  the  shifting  and  results  of  taxation  is  clear  and 
seemingly  convincing.  But  it  may  be  queried  whether  the 
author  has  not  here  secured  clearness  and  simplicity  at  the  ex- 
pense of  accuracy.  The  conclusion  that  a  business  tax  is  "in- 
direct," for  all  competitive  occupations  and  "partly  direct, 
partly  indirect,"  for  monopolies  is  not  warranted.  It  implies 
that  every  tax  upon  a  competitive  industry  is  completely  shifted 
to  the  consumer,  while  this  is  far  from  being  the  case.  Moreover, 
the  author's  classification  of  goods  into  those  produced  at  uni- 
form cost,  those  produced  at  expanding  cost,  and  those  produced 
under  conditions  of  monopoly  is  not  convincing.  He  forgets 
that  a  distinction  must  be  drawn  between  production  at  con- 
stant cost  and  production  of  various  parts  of  the  supply  at 
different  costs.  A  competitive  industry  may  obey  the  law  of 
constant  returns  (that  is,  it  may  be  possible  to  produce  more 
of  the  article  at  a  proportionally  greater  outlay),  and  yet,  under 
dynamic  conditions  of  actual  industry,  the  various  parts  of 
the  supply  are  always  produced  at  different  costs,  some  pro- 
ducers being  more  efficient  than  others — else  there  would  be 
no  profits.  The  production  of  all  parts  of  the  supply  at  the  same 
cost,  in  fact,  always  implies  a  monopoly,  because  monopoly 
profits  alone  are  independent  of  any  marginal  producer.  The 
development  of  this  idea  would  take  us  too  far  afield;  but 
it  may  be  stated  that  Professor  Adams's  treatment  of  shifting 
is  not  entirely  adequate.  It  must  be  noted  also  that  here  again 
only  a  few  broad  principles  are  laid  down,  and  that,  except  as 
regards  the  tax  on  land,  no  attempt  is  made  to  apply  the  prin- 
ciples to  the  separate  taxes.  Anothef  point,  moreover,  in  which 
Professor  Adams's  exposition  fails  to  command  assent  is  his  un- 
qualified opposition  to  productive  taxes.  Here  again  he  proves 
untrue  to  the  general  principle  of  historic  relativity  with  which 
the  rest  of  the  work  is  permeated. 

Perhaps  the  most  interesting  chapters  in  the  book — certainly 
the  chapters  to  which  the  ordinary  reader  will  first  turn — are 
those  on  "the  administrative  consideration  of  taxes"  and  on  the 
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reform  of  the  American  revenue  system.  Professor  Adams  is 
opposed  to  a  single  tax  of  any  kind,  as  well  as  to  a  direct  income 
tax.  As  to  the  property  tax,  he  advances  the  now  familiar  view 
that  it  should  be  confined  to  real  estate  and  that  it  should  be 
levied  only  by  the  local  divisions.  In  the  case  of  the  corporation 
tax,  he  points  out  that  net  receipts  constitute  the  proper  basis 
of  assessment,  and  that  the  taxation  of  interstate  conm[ierce 
falls  naturally  to  the  federal  government.  This  would  leave 
intra-state  business,  as  well  as  inheritances,  to  be  taxed  by  the 
states,  while  excises  and  import  duties  would  fall  to  the  nation. 
The  municipal  revenues,  he  thinks,  should  be  supplemented  by 
a  tax  on  municipal  monopolies,  as  well  as  by  one  on  professional 
incomes,  to  be  assessed  on  guilds  that  are  to  l>e  created  for  the 
purpose. 

While  some  of  these  suggestions  are  in  harmony  with  the 
present  tendencies, — with  the  exception  of  the  rather  fanciful 
scheme  for  guilds,  which  as  we  have  seen,  rests  upon  a  misinter- 
pretation of  mediaeval  conditions, — the  chief  criticism  to  be 
urged  is  that  the  whole  plan  is  based  on  the  avowed  principle 
that  the  "government  must  address  itself  to  the  industrial 
property,  the  industrial  process  or  the  industrial  organization, 
rather  than  to  the  individual.*'  From  the  point  of  view  of  ad- 
ministrative efficiency  or  of  increased  revenue  this  principle  is 
exceedingly  important;  but  it  is  hard  to  see  how  it  can  be  made 
to  square  with  the  principle  of  the  citizen's  ability  to  pay,  which 
the  author  accepts  as  the  fundamental  canon  of  taxation.  If 
the  property,  the  process  or  the  organization  can  be  regarded 
as  the  indirect  source  of  income,  well  and  good.  But  under 
Professor  Adams's  scheme,  no  such  correlation  is  worked  out. 
Corporation  taxes,  according  to  him,  are  to  be  confined  to  basi- 
ness  essentially  public  in  character;  and  even  here  it  is  not 
shown  how  the  bondholders  can  be  made  to  pay  taxes.  Or- 
dinary business  taxes  are  to  be  limited  to  a  very  few  occupations, 
assessed  by  the  federal  government;  and  here  again,  according  to 
his  theory,  the  taxes  will  be  shifted  to  the  consumer.  Thus  the 
owners  of  some  of  the  chief  sources  of  modem  wealth  would 
virtually  escape  taxation;  and  the  criticism  which  Professor 
Adams  urges  against  schedule  D  of  the  English  income  tax  may 
be  turned  against  himself.  It  is  hopeless  to  expect  the  American 
farmer  to  consent  to  an  abolition  of  the  general  property  tax, 
even  in  those  states  where  the  conditions  are  ripe  for  a  change; 
just  as  it  is  hopeless  to  expect  the  American  laborer  to  rest 
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content  under  an  increase  of  the  taxes  he  pays  in  the  shape 
of  federal  excises,  unless  we  show  both  the  one  and  the  other 
that  our  proposed  scheme  of  reform  is  calculated,  either  di- 
rectly or  indirectly,  to  reach  with  rough  but  substantial  accu- 
racy the  real  earnings  of  those  classes  who  are  to-day  fast  getting 
into  their  hands  the  increment  of  social  wealth.  The  earlier 
chapters  of  Professor  Adams's  book  deal  with  problems  of  jus- 
tice; the  later  chapters  with  questions  of  administrative  ex- 
pediency; and  the  conclusions  reached  from  the  first  point  of 
view  do  not  always  harmonize  with  those  reached  from  the 
second. 

We  have  not  hesitated  to  call  attention  to  the  few  points  in 
which  the  treatise  seems  to  invite  criticism;  but  all  these  criti- 
cisms pale  into  insignificance  when  compared  with  the  praise 
that  must  be  accorded  to  the  solid  merits  of  the  book.  It  is 
perhaps  no  exaggeration  to  say  that  Professor  Adams  is  at  the 
head  of  those  American  scholars  who  have  gra-sped  the  essential 
spirit  of  modern  industrial  life;  and  it  is  likewise  no  exaggeration 
to  claim  for  this  volume  the  distinction  of  being  one  of  the  most 
original,  the  most  suggestive  and  the  most  brilliant  productions 
that  have  made  their  appearance  in  recent  decades.  At  all 
events,  it  is  safe  to  assert  that,  in  America  at  least,  the  publica- 
tion of  this  treatise  marks  an  epoch  in  the  discussion  of  fiscal 
problems.  We  may  congratulate  ourselves  that  we  have  in  this 
country  so  masterly  a  representative  of  the  newer  and  saner 
views  as  is  the  author  of  this  remarkable  work. 

Shortly  after  the  publication  of  Professor  Adams's  book, 
there  appeared  a  work  by  one  of  the  most  distinguished  ex- 
ponents of  practical  tax-reform.  In  any  catalogue  of  recent 
literature  a  prominent  place  must  be  awarded  to  a  work  that 
is  at  once  new  and  old — the  stately  volume  of  Mr.  Wells,  on 
The  Theory  and  Practice  of  Taxation.^  The  phrase  "at  once 
new  and  old"  is  used  advisedly;  for  the  book  is  new,  in  that 
it  is  the  result  of  the  studies  and  experiences  of  a  long  and 
useful  life  devoted  to  public  interests,  and  in  that  it  deals  with 
a  problem  which  is  perennially  fresh;  and  yet  the  work  is  old, 
because  it  restates  doctrines  that  have  been  associated  with 
the  name  of  the  author  for  over  a  quarter  of  a  century,  and 
l)ecause  Mr.  Wells  had  been  so  deeply  inunersed  in  certain 

.    »  D.  A.  Wells,  The  Theory  and  Practice  of  Taxation.    New  York,  1900. 
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parts  of  the  problem  that  he  has  been  unable  to  turn  his  atten- 
tion to  some  of  its  newer  and  more  important  phases. 

To  the  merits  of  the  book  it  is  scarcely  necessary  to  call 
attention.  Mr.  Wells  had  scarcely  an  equal  in  this  country 
in  the  ability  to  marshal  facts  from  out-of-the-way  and  recon- 
dite sources  in  an  attractive  manner,  and  to  present  his  results 
in  a  style  so  simple  and  so  clear  that  they  are  sure  of  attracting 
the  notice  of  the  public;  while  his  long  experience  in  dealing 
with  the  difficulties  of  fiscal  administration  afforded  him  a 
unique  opportunity  for  approaching  the  problems  from  a  prac- 
tical standpoint.  Moreover,  his  intense  Americanism,  and  his 
recognition  of  the  fact  that  in  a  democracy  like  ours  the  legal 
and  constitutional  aspects  of  economic  problems  are  of  supreme 
importance,  always  made  him  careful  to  call  attention  to  the 
adjudications  of  the  courts  and  to  consider  the  whole  problem 
in  the  light  of  possible  legal  changes. 

All  these  characteristics  of  his  work  are  well  illustrated  in 
the  present  volume.  Mr.  Wells  has  ransacked  the  records  of 
fiscal  practice,  so  far  as  they  can  be  found  in  the  literature  of 
English-speaking  countries;  he  gives  fresh  and  attractive  ac- 
counts of  the  system,  or  lack  of  system,  as  it  exists  or  used 
to  exist  in  countries  so  unlike  as  Mexico,  Egypt  and  China; 
he  draws  upon  his  own  store  of  rich  experience  in  connection 
with  the  system  of  internal  revenue  in  the  United  States;  and, 
finally,  his  quotations  from  the  leading  tax  cases  in  the  state 
and  federal  courts  are  so  full,  and  in  some  respects  so  well 
selected,  that  the  book  possesses  a  value  for  the  lawyer  only 
second  to  that  which  it  has  for  the  economist. 

Nevertheless,  with  all  its  good  points,  the  work  is  in  some 
respects  distinctly  disappointing.  It  is  not,  indeed,  written 
primarily  for  the  student,  and,  therefore,  we  need  not  consider  it 
as  a  shortcoming  that  the  author's  acquaintance  with  scientific 
literature  is  limited  to  works  in  English.  But  Mr.  Wells,  as 
is  evident  from  the  title,  proposed  to  treat  the  subject  from 
the  point  of  view  of  theory,  as  well  as  of  practice.  Now,  it  is 
well  known  that  Mr.  Wells  was  not  especially  strong  in  theorj'; 
and,  whatever  can  be  said  of  the  work,  no  one  can  accuse  it  of 
over-precision  in  systematic  treatment.  A  cursory  examination 
of  the  table  of  contents  will  suffice  to  convince  anyone  of  this. 
Mr.  Wells  possessed,  indeed,  so  much  conmaon  sense,  such  an 
instinct  for  what  was  practicable  and  expedient,  that  his  con- 
clusions are  almost  always  better  than  his  theory.     It  might 
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almost  be  said  of  him  that  he  was  often  correct  in  spite  of  his 
theory,  and  not  because  of  it. 

His  opinions  are,  as  has  been  stated,  precisely  the  same  as 
those  that  were  advanced  by  him  thirty  years  ago;  for  the  waves 
of  recent  economic  discussion  seem  to  have  dashed  unavailingly 
against  his  adamantine  convictions.  Thus,  we  still  find  it  laid 
down  as  a  fundamental  doctrine  that  taxation  for  any  other 
purpose  than  revenue  is  confiscation.  His  well-founded  fear  of 
the  use  of  the  taxing  power  for  promoting  private,  rather  than 
public,  purposes  drove  him  to  the  length  of  refusing  to  coun- 
tenance the  use  of  taxation  for  any  public  purpose  other  than 
revenue.  It  is  significant,  however,  that  we  find  in  the  entire 
book  no  allusion  to  the  theory  of  high  license  or  to  the  recent 
practice  of  American  commonwealths  in  this  respect.  Mr. 
Wells  is  such  an  uncompromising  partisan  of  free  trade  that 
he  cannot  afford  to  accept  a  principle  which  would  even  in- 
directly justify  the  imposition  of  a  protective  duty. 

Again,  we  find  among  the  maxims  of  taxation  our  familiar 
friend,  the  reciprocity  or  protection  theory.  It  is  true  that 
Mr.  Wells  writes  rather  plaintively:  "This  assumption,  it  is 
believed,  has  been  endorsed  and  accepted  by  every  writer  of 
repute  on  economic  subjects  who  has  discussed  taxation,  from 
the  time  of  Montesquieu  down  to  a  very  recent  period."  In 
the  few  lines  that  he  devotes  to  the  "very  recent"  doctrine,  he 
complains  that  the  antagonism  to  the  old  theory  is  wholly  due 
to  an  inadequate  comprehension  of  the  subject;  but,  unfortu- 
nately, he  does  not  aid  us  to  a  more  adequate  comprehension. 
Of  a  piece  with  this  is  the  repetition  of  his  familiar  opposition 
to  the  theory  of  progressive  taxation.  He  is  somewhat  hard- 
pressed,  howevier,  to  find  facts  to  justify  his  gloomy  predictions; 
and,  although  he  does  refer  in  passing  to  the  results  in  the  Swiss 
cantons,  which  "are  reported  to  have  already  verified  the 
prophecies  of  the  European  economists,"  he  does  not  attempt 
to  explain  how  it  is  that  the  movement  is  commending  itself 
more  and  more,  not  only  to  these  Swiss  cantons  themselves, 
but  to  the  European  economists  as  well. 

In  the  discussion  of  the  distinction  between  direct  and  in- 
direct taxes  we  meet  the  venerable  error  that  direct  taxes 
are  compulsory  and  indirect  taxes  are  voluntary — a  statement 
the  inaccuracy  of  which  has  been  so  often  and  so  effectually 
exposed  as  to  need  no  further  comment  here.  Although  Mr. 
Wells  tells  us  (on  page  356)  that  the  British  tax  system  has 
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been  immensely  improved  in  the  past  half  century,  through  an 
extensive  substitution  of  direct  for  indirect  taxes,  his  opposi- 
tion to  any  income  tax  is  so  strong  that  on  page  516  he  for- 
gets what  he  has  said  before  and  approves  Mr.  Gladstone's 
statement  as  to  the  odious  character  of  the  impost  which 
forms  the  very  basis  of  the  EngUsh  fiscal  system  and  which 
alone  rendered  possible  the  change  from  indirect  to  direct  taxa- 
tion. 

The  last  three  chapters  of  the  volume  are  devoted  to  a  re- 
statement of  the  law  of  incidence  and  to  the  best  methods  of 
framing  a  system  which  will  conform  to  this  theory.  Our  old 
friend,  the  equal-diffusion  theory,  is  again  paraded  in  new  and 
shining  harness.  Tucked  away,  however,  on  page  597  is  a 
little  sentence,  the  import  of  which  must  have  escaped  the 
notice  of  even  the  author  himself.  He  says:  "It  is  not,  how- 
ever, contended  that  unequal  taxation  on  competitors  of  the 
same  class,  i>ersons  or  things,  diffuses  itself."  A  statesman 
like  Mr.  Wells,  who  has  been  dealing  with  the  practical  details 
of  actual  tax  systems  in  each  of  the  states  and  territories  of 
this  country,  ought  to  have  seen  that,  when  to  the  inherent 
difficulties  of  making  taxes  under  any  one  government  precisely 
equal  are  added  the  complications  of  numerous  competing 
jurisdictions,  a  theory  based  upon  equal  taxation  has  a  very 
remote  relation  to  actual  problems.  Even  on  the  supposition 
of  equal  taxation,  however,  the  strength  of  Mr.  Wells's  position 
can  be  gauged  by  his  answer  to  the  question  he  proposes  on 
page  586:  "Would  an  income  tax  on  a  person  retired  from 
business  be  diffused?  "  The  reply  is:  "Yes,  if  the  tax  is  uniform 
on  all  persons  and  on  all  amounts."  For  this  statement  the 
very  convincing  reason  is  adduced:  "Would  anyone  pay  the 
same  price  for  a  railroad  bond  which  is  subject  to  an  income 
tax,  as  he  would  pay  for  it  if  it  was  free  from  taxes?  "  It  is 
such  essential  incapacity  to  grasp  a  theoretical  proposition 
that  has  made  Mr.  Wells's  reputation  among  scientific  thinkers 
rest  on  other  grounds  than  the  ability  to  draw  logical  conclu- 
sions from  definite  premises. 

And  yet,  with  all  these  evident  shortcomings,  Mr.  Wells's 
practical  inferences  as  to  reform  in  state  and  local  taxation  are 
in  harmony,  so  far  as  they  go,  with  those  of  modem  investi- 
gators. We  say,  "so  far  as  they  go,"  because,  for  aught  that  is 
found  in  the  book,  there  is  no  such  thing  as  a  corporation-hix 
problem,  or  even  an  inheritance-tax  problem,  not  to  speak  of 
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many  of  the  weighty  problems  of  interstate  double  taxation. 
In  respect  to  these,  Mr.  Wells  has  slept  the  sleep  of  Rip  Van 
Winkle.  To  the  extent,  however,  that  a  large  part  of  the 
problem  is  now  precisely  the  same  fls  it  was  thirty  years  ago, 
the  new  book  of  Mr.  Wells  is  both  welcome  and  timely.  Let 
us  read  it  for  the  good  that  is  in  it,  and  not  complain  because 
it  is  not  ideal.  It  is  given  to  few  writers  to  be  strong  in  both 
theory  and  practice.  Let  us  be  thankful  that  in  Mr.  Wells  we 
have  a  man  who  is  not,  like  so  many  would-be  authorities, 
weak  in  both.^ 

^  The  above  chapter  deals,  as  stated  on  p.  543,  only  with  the  period  up  to 
1900.  Since  that  date  a  number  of  significant  additions  to  the  literature  of 
public  finance  have  been  made.  The  most  important  are,  in  the  respective 
languages  as  follows:  M.  von  Hcckel,  Lehrbuch  der  Finamwissenschaftf 
vol.  i.,  Leipzig,  1907,  vol.  ii.,  1911;  Gaston  J^ze,  Coura  ilimerUaire  de  science 
des  finances  et  de  legislation  finangibre  frangaisCf  5th  ed.,  Paris,  1912;  Augusto 
Graziani,  Istiluzioni  di  scienza  delle  finanze^  2d  ed.,  Turin,  1911;  C.  C.  Plehn, 
Introduction  to  Public  Finance^  3d  ed..  New  York,  1909.  In  Italy  w^e  have 
also  to  signalize  the  volumes  each  entitled  Sdema  delle  Finanze  by  Nitti 
(2d  ed.,  1905),  by  Flora  C4th  ed.,  1912)  and  by  Lorini  (1912)  as  well  as 
various  suggestive  works  by  Einaudi.  In  England  there  is  unfortunately 
no  comprehensive  work  to  be  mentioned. 


CHAPTER  XIX 

AMERICAN   REPORTS   ON  TAXATION.      I.    1870-1900  ^ 

The  history  of  official  attempts  to  reform  the  systems  of 
state  and  of  local  taxation  in  the  United  States  may  be  divided 
into  three  periods,  the  one  comprising  the  decade  almost  im- 
mediately after  the  completion  of  the  Civil  War,  the  second 
covering  the  years  1885-1900  and  the  third  including  the  last 
ten  years.  During  the  earlier  period  taxation  was  light,  and  the 
tax  methods  were  not  yet  out  of  touch  with  the  industrial  condi- 
tions. The  only  report  deserving  of  mention  was  that  of  Con- 
necticut in  1844,  which  treated  of  some  minor  points.  But  after 
the  close  of  the  war,  the  rapid  advance  in  industry  and  commerce 
made  the  defects  of  the  existing  system  more  apparent,  thus 
leading  to  a  more  extended  discussion.  The  earlier  New  York 
report  of  1863  had  contented  itself  primarily  with  collecting 
facts  and  statistics;  but  beginning  with  1867,  the  Eastern 
states,  like  Pennsylvania,  New  York,  New  Jersey  and  Connecti- 
cut, in  rapid  succession  offered  suggestions  for  removing  some 
of  the  evils  which  were  then  beginning  to  be  felt.  We  shall 
treat  in  this  chapter  of  the  first  two  periods,  down  to  the  end  of 
the  century. 

I.  New  York  and  MassachtLsetts 

The  most  comprehensive  of  these  earlier  documents  is  the 
well-known  double  report  issued  by  New  York  in  187 1-7^, 
and  written  chiefly  by  Mr.  David  A.  Wells.^  This  may  really 
be  called  the  starting-point  in  the  discussion  of  modem  American 
problems.  Not  only  did  it  contain  an  immense  mass  of  informa- 
tion as  to  actual  facts,  but  it  gave  an  account  of  the  prevalent 

1  Since  this  chapter  originally  appeared,  a  general  study,  expository 
rather  than  critical,  has  been  made  of  this  topic.  Cf.  J.  W.  Chapman,  Jr., 
State  Tax  Commissions  in  the  United  States  in  the  Johns  Hopkins  University 
Studies,  vol  xv.  (1897). 

2  Report  of  the  Commissioners  to  revise  the  Laws  for  the  Assessment  and 
Collection  of  Taxes  in  the  State  of  New  York.  New  York,  1871.  Ditto, 
Second  Report,  1872. 
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legal  conditions,  which  is  exceedingly  valuable  even  to-day. 
Above  all,  it  attempted  for  the  first  time  to  lay  down  certain 
guiding  principles.  The  two  practical  questions  to  which  the 
report  primarily  addressed  itself  were  the  taxation  of  personal 
property  in  general  and  of  indebtedness  in  particular.  It  took 
the  position  that  in  order  to  tax  equitably  and  uniformly,  it  is 
not  necessary  to  tax  everything;  and  it  proposed  to  replace  the 
existing  tax  on  personalty  by  a  taxation  of  house  rent  on  the 
occupier. 

Important  as  was  its  treatment  of  practical  problems,  and 
indispensable  as  it  is  to  all  present-day  students,  the  value  of  the 
report  is  somewhat  impaired  by  two  defects  in  theory.  In  the 
first  place,  Mr.  Wells,  like  almost  all  of  the  English  and  American 
economists  of  the  period,  was  an  energetic  upholder  of  the  benefit 
theory  of  taxation — the  doctrine  that  the  taxes  due  from  each 
individual  are  merely  the  price  paid  for  the  protection  which 
government  affords  him.  Secondly,  Mr.  Wells  espoused  the 
general  diffusion  theory,  maintaining,  as  he  expressed  it  in  a 
separate  article  and  as  did  Thiers  before  him,  that  "all  taxes 
tend  to  equate  and  diffuse  themselves  v^ith  unerring  certainty 
and  equality."  It  was  not  necessary  for  Mr.  Wells  to  take 
this  position,  for  many  of  his  practical  conclusions  might  have 
been  upheld  on  other  grounds. 

The  second  important  report  of  this  earlier  period  is  the 
Massachusetts  report  of  1875  ^  which  took  issue  with  the  New 
York  commission  on  these  two  points.  The  theory  of  protection 
was  shown  to  be  inadequate  and  untrue;  and  for  the  first  time 
in  any  American  official  document  the  doctrine  of  faculty  was 
vigorously  defended.  The  general  diffusion  theory  was  denied, 
and  some  strong  arguments  were  presented  in  opposition.  In 
these  respects,  it  is  unquestionable  that  the  Massachusetts 
report  is  more  in  harmony  with  modem  ideas  than  are  the  two 
New  York  reports. 

As  regards  the  practical  question  at  issue,  however,  the 
Massachusetts  commission  sought  to  uphold  the  existing  system. 
The  objections  to  the  New  York  proposals  were  those  which 
have  always  been  urged  and  which  will  always  be  urged  against 
any  plan  simply  to  exempt  j)ersonal  property  from  taxation. 
To  confess  that  the  tax  on  personalty  is  a  failure  is  one  thing;  to 

*  Report  of  the  Commissioners  appointed  to  inquire  into  the  Expediency  of 
revising  and  amending  the  Laws  relating  to  Taxation  and  Exemption  therefrom. 
Boston,  1875. 
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urge  the  repeal  of  the  personal  property  tax  without  offering 
an  adequate  substitute  is  quite  another  thing.  What  the  New 
York  commission  did  was  to  suggest  a  partial  substitute  in  the 
shape  of  a  tax  on  rentals.  This  was  a  good  suggestion,  as  far  as 
it  went,  but  it  alone  would  not  sufl5ee.  The  Massachusetts 
report  discerned  this  shortcoming;  but  because  the  commission 
did  not  see  its  way  to  expand  the  suggestion  or  to  propose  some 
additional  substitute,  it  threw  over  the  whole  New  York  plan 
and  maintained  the  adequacy  of  the  existing  system.  This  was 
illogical.  The  Massachusetts  report,  with  all  its  clear  and  able 
discussions,  must  therefore  be  declared  distinctly  inferior,  for  all 
practical  purposes,  to  its  predecessor. 

With  the  New  Hampshire  report  of  1876,^  which  followed 
in  the  main  the  recommendation  of  the  New  York  commission, 
the  first  period  may  be  said  to  come  to  a  close.  For  the  next 
ten  years  the  interest  in  the  matter  seems  to  have  slumbered. 
In  1880  New  Jersey,^  in  1881  Connecticut,'  and  in  1884 
West  Virginia,^  did  indeed  issue  reports;  but  their  treatment  of 
the  subject  was  not  strong  and  their  influence  was  slight. 

II.  Illinois  and  Maryland 

The  second  period,  which  began  with  1886,  brought  with 
it  new  problems.  In  addition  to  the  former  questions  of  tlie 
taxation  of  mortgages  and  of  personal  property  in  general,  the 
public  was  now  beginning  to  consider  the  relations  of  local  to 
state  revenue,  the  growing  intricacies  of  interstate  taxation, 
and  the  questions  connected  with  the  newer  forms  of  taxation 
like  the  corporation  tax  and  the  inheritance  tax.  The  whole 
discussion  was  fast  becoming  more  complex. 

The  Illinois  report  of  1886,  although  slight,  is  important  for 
one  step  in  advance.^  It  advocated  a  complete  divorcement  of 
state  revenue  from  local  revenue.    As  the  only  way  to  avoid  the 

*  Report  to  the  Ijegislature  of  New  Hampshire  of  Hon.  George  Y.  Saipyer, 
Chairman  of  the  Board  of  Commissioners  to  revise  .  .  ,  the  Tax  Laws  of  the 
State.     Conconl,  1876. 

*  Report  of  the  Special  Tax  Commission  of  the  State  of  New  Jersey.  New 
Brunswick,  1880. 

*  Report  of  the  Special  Commission  to  inquire  into  the  Conditions  and 
Workings  of  the  Tax  Imws.     New  Haven,  1881. 

*  West  Virginia  Tax  Cornmission.  Preliminary  Report.  Wheeling,  1884. 
Ditto,  Final  Report,  1884. 

*  Report  of  the  Rei>c7iue  Commission.    Springfield,  1886. 
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3vils  of  the  system  of  equalization,  the  commission  suggested 
that  the  property  tax  be  confined  to  the  local  bodies,  and  that 
the  state  revenues  be  secured  from  a  system  of  corporation  taxes. 
The  plan  was  not  thoroughly  worked  out;  but  the  fruitful  idea 
of  separation  or  segregation  of  sources  of  revenues  was  urged. 
This  was  indeed  not  absolutely  new,  for  the  New  Yor)c  state 
assessors  had  already  advanced  the  same  plan  during  the  preced- 
ing decade;  ^  but  we  now  find  it  worked  out  for  the  first  time  in 
the  history  of  official  commissions.  For  this  suggestion  the  re- 
port will  always  remain  noteworthy. 

Two  years  later,  the  Maryland  report  was  issued.^  The 
Maryland  commission  had  the  good  fortune  to  number  among 
its  members  a  student  who  had  given  considerable  attention 
to  the  theory  of  finance,  and  who  was  acquainted  with  the  his- 
tory and  actual  practice  ^.broad  as  well  as  at  home.  Professor 
R.  T.  Ely  not  only  succeeded  in  inducing  the  commission  to 
accept  some  noteworthy  amendments,  but  added  a  supplemen- 
tary report  of  his  own,  in  which  many  interesting  and  valuable 
ideas  are  to  be  found. 

The  report  proper  points  out  that  the  Maryland  system  of 
direct  taxation  possesses  some  advantages  over  those  of  neigh- 
boring states.  The  asvsessors  are  appointed,  thus  minimizing 
the  danger  of  improi^r  influences;  the  .assessments  are  made  by 
county  officers,  thus  avoiding  petty  jealousies  and  efforts  to 
reduce  the  assessments  of  localities;  and  the  same  basis  is  used 
for  state  and  county  taxation,  so  that  no  county  can  reduce  its 
assessments  without  reducing  its  own  resources.  The  disadvan- 
tage of  the  Marj'^land  system  in  general  is  that  there  are  no  peri- 
odical assessments.  But  the  one  defect  which  Maryland  dis- 
closes in  conmion  with  other  states  is  the  inadequacy  of  the 
personal  property  tax.  Although  its  failure  is  notorious,  the  com- 
mission contented  themselves  with  the  proposal  to  exempt  the 
book  accounts  of  merchants  when  the  stock  on  the  shelves  is  as- 
sessed. Professor  Ely,  in  his  supplementary  report,  went  further, 
and  advocated  a  total  exemption  of  personal  property,  which 
would  necessitate  a  change  of  the  constitution.  The  chief  pro- 
posals of  this  supplementary  report  are:  the  exemption  of  real 
estate  from  state  taxation;  taxes  on  corporations  and  an  income 
tax  as  the  chief  sources  of  state  revenue;  a  tax  on  real  property 

» Cf.  supray  p.  368. 

2  Rej}ort  of  the  Maryland  Tax  Commission  to  the  General  Assembly.  Bal- 
timore,  1888. 
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and  a  tax  on  the  rental  values  of  places  of  business  as  the  chief 
sources  of  local  revenue. 

In  this  scheme  there  are  several  points,  to  be  noticed.  The 
plan  of  separating  the  local  and  state  revenues  has  just  been 
discussed.  The  proposition  of  an  income  tax  is  open  to  more 
question.  Many  of  our  tax  reformers  recommend  the  entire 
exemption  of  personal  property.  That  in  itself,  however,  is  not 
sufficient;  for  it  would  simply  result  in  an  undue  burden  on  real 
estate.  Some  form  of  income  taxation  is  necessary  in  order  to 
reach  those  who  would  otherwise  go  untaxed;  but  whether  this 
should  take  the  shape  of  a  direct  tax  on  income  is  far  from  cer- 
tain. At  all  events  the  discussion  in  the  report  is  not  by  any 
means  full  enough.  Furthermore,  even  granting  the  expediency 
of  an  income  tax,  it  is  questionable  whether  it  should  bne  a  stat€ 
or  a  local  tax.  The  argument  against  the  income  tax  as  a  local 
tax  is  that  it  might  lead  to  a  loss  of  business  or  of  population; 
but  the  same  objection  may  be  made  to  a  state  income  tax  when 
compared  with  a  national  income  tax.  The  mere  proposition  of 
an  income'  tax  brings  up  a  host  of  questions  which  the  report 
does  not  attempt  to  treat.  Again,  the  recommendation  for 
the  taxation  of  railroads  through  gross  receipts  might  be  criti- 
cised on  the  ground  that,  in  theory  at  least,  a  more  correct  basis 
of  corporate  taxation,  as  of  taxation  in  general,  is  net  earnings. 
The  gross  earnings  tax,  as  we  have  seen,  is  like  the  tithe  on 
lands;  it  bears  no  proportion  to  the  ability  of  the  taxpayer, 
because  it  takes  no  account  of  expenses.  The  most  significant 
parts  of  the  supplementary  report,  it  may  be  said  in  conclusion, 
are  the  criticism  in  detail  of  the  practice  of  the  general  property 
tax,  and  the  elaboration  of  the  idea  of  utilizing  for  sources  of 
municipal  revenue  what  Professor  Ely  t^rms  the  natural  monop- 
olies.^ Appended  to  the  report  is  an  interesting,  but  anony- 
mous, historical  sketch  of  taxation  in  Maryland. 

III.  Maine  and  Pennsylvania 

Partly  as  a  result  of  this  able  Maryland  report,  but  chiefly  as 
an  outgrowth  of  the  discontent  now  manifested  in  other  sections 
of  the  country  as  well,  tax  commissions  soon  multiplied.  During 
the  next  few  years  reports  followed  each  other  in  rapid  succes- 

*  Professor  Ely's  supplementary  report  was  subsequently  reprinted  with 
additions,  and  published  as  his  well-known  work  on  Taxation  in  American 
States  and  Cities. 


AMERICAN  REPORTS  ON  TAXATION  601 

sion.  As  they  all  belong  to  recent  history,  it  may  be  well  to  dis- 
cuss them  somewhat  more  in  detail. 

In  1890  the  Maine  tax  conunission  issued  its  report.^  This 
is  valuable  for  its  facts  as  to  the  tax  system.  The  tables  give 
a  digest  of  the  legal  provisions  then  in  force  of  the  most  impor- 
tant states  on  the  listing  system,  equalization,  the  poll  tax, 
the  dog  tax,  and  the  taxation  of  railways,  insurance  companies 
and  savings  banks.  Some  of  the  tables,  however,  are  exceed- 
ingly fragmentary.  The  only  one  that  is  complete  and  trust- 
worthy is  that  published  as  an  appendix  concerning  the  tax  on 
insurance  companies. 

As  regards  the  report  itself,  not  much  can  be  said  in  com- 
mendation. For  instance,  the  conmiissioners  confessed  "to 
having  been  compelled  to  acknowledge  the  logical  soundness 
of  many  views  advanced  "  by  recent  economists,  and  yet  they 
say  that  these  views  "are  at  variance  with  the  conclusions  at 
which  we*  have  arrived."  Their  excuse  is  that  it  is  "better 
to  err  upon  the  side  of  conservatism."  The  practical  out- 
come of  the  commissioners'  studies  is  that  the  failure  to  reach 
personalty  may  be  overcome  by  the  plan  of  requiring  sworn 
detailed  inventories  of  all  property;  and  the  proposed  law 
contains  provisions  to  this  effect  which  the  commission  calls 
"strong  and  mandatory."  This  is  the  old,  old  story.  Per- 
sonalty escapes;  ergOy  try  to  reach  it  by  more  rigid  methods. 
Of  course  the  result  can  be  foretold. 

The  value  of  the  conmiission's  ideas  may  be  gauged  by 
the  knowledge  displayed  of  the  science  of  finance.  Thus  we 
find  the  remarkable  statement  that  the  single  tax  on  land 
values  is  the  system  which  most  European  countries  have 
adopted.  When  the  present  writer  wrote  to  the  conmiission 
for  an  explanation,  the  astounding  answer  was  sent  that  the  com- 
missioners had  learned  this  fact  from  one  of  his  own  articles! 
Again,  on  the  very  next  page  the  commissioners  confuse  the 
single  tax  on  land  values  with  the  tax  on  real  estate.  Further, 
in  discussing  the  income  tax  (which  they  reject)  they  repeat  the 
statement  that  to  tax  property  and  the  income  from  property 
is  intolerable  because  it  would  involve  double  taxation.  It  is 
evident  that  Maine,  at  least,  had  not  yet  learned  to  put  the 
solution  of  such  knotty  questions  into  the  hands  of  experts, 
instead  of  la3m[ien. 

The  report  is  redeemed,  however,  by  some  wise  suggestions. 
'  Report  of  the  Special  Tax  Commieaion  of  Maine,  Augusta,  1890. 
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Thus  in  regard  to  the  taxation  of  mortgages,  it  accepts  in  a 
large  degree  the  contention  of  the  present  writer,  although  it 
quotes  an  entire  paragraph  which  it  erroneously  credits  to 
Amasa  Walker,  who  entertained  the  contrary  opinion.  The 
practical  conclusion  is  the  recommendation  of  the  Massachusetts 
system,  which  regards  the  mortgage  as  real  estate  and  divides 
the  tax  between  mortgagor  and  mortgagee.  In  regard  to  new 
taxes,  the  commission  proposes  the  collateral  inheritance  tax,  a 
tax  on  all  private  and  special  acts  passed  by  the  legislature, 
and  a  slight  extension  of  the  corporation  taxes.  Some  of  these 
proposed  changes  have  since  been  adopted. 

Of  more  importance  are  the  papers  contained  in  the  reports 
of  the  Pennsylvania  revenue  commission  of  1890.  ^  Pennsylvania 
was  at  that  time  the  only  stat^  in  the  Union  which  had  seriously 
grappled  with  the  problem  of  reaching  the  abilities  of  those  that 
receive  a  revenue  from  other  elements  besides  real  estate.  Her 
revenue  laws  of  the  last  quarter  of  the  century  had  put  her 
easily  into  the  front  rank  of  the  American  commonwealths. 
Yet  just  because  so  much  progress  had  been  made,  the  demand 
for  further  reform  was  stronger  in  Pennsylvania  than  anywhere 
else. 

The  commission  of  eight  members  was  unable  to  agree. 
In  consequence  we  find  four  separate  reports,  of  very  unequal 
value.  The  majority  report,  signed  by  five  members,  is  the 
weakest,  as  it  is  the  shortest.  As  but  little  attention  was  paid 
to  this  report,  we  may  pass  it  by.  The  main  point  of  the  ma- 
jority, who  disclaimed  any  attempt  to  change  the  system  of 
state  taxation,  was  to  improve  the  local  system  by  compelling 
every  person  to  answer  a  list  of  interrogatories  as  to  his  personal 
property,  and  to  provide  for  the  publication  of  all  details.  All 
moneys  and  credits  were  to  be  made  taxable;  every  obligation 
or  other  evidence  of  debt  that  was  not  returned  in  the  assess- 
ment list  was  to  be  uncollectible  by  suit,  and  all  interest  on  such 
debts  was  to  be  forfeited.  In  other  words,  the  majority  would 
institute  a  system  by  the  side  of  which  the  most  inquisitorial 
income  tax  ever  knowTi  would  be  a  mere  plaything.  To  suppose 
that  Pennsylvania  would  ever  take  such  a  retrograde  step 
was  to  insult  the  judgment  of  her  legislators.  Furthermore,  all 
transportation  and  transmission  companies  were  to  be  made 
liable  to  local  taxation  in  the  following  manner:  after  ascertain- 

*  Report  of  (he  Rervnuc  Comviission  appointed  by  the  .  ,  ,  LeffiskUitre  Cjf 
Pennsylvania.     Philadelphia,  1890. 
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ing  the  average  value  per  mile  of  the  entire  property,  each  county 
was  to  multiply  this  by  the  mileage  in  the  county  and  to  lay  a 
tax  of  four  mills  on  the  result.  This  plan  was  crude;  for  the 
large  cities  or  towns  in  which  the  property  or  terminals  are  of 
immense  value  would  get  no  more  revenue  than  the  little 
villages.  Average  value  according  to  mileage  is  an  inequitable 
basis  for  local  taxation,  because  some  localities  will  get  far  more, 
and  some  far  less,  than  their  just  share. ^  In  short,  there  is 
scarcely  a  recommendation  in  the  majority  report  which  does 
not  fly  in  the  face  of  experience  and  contradict  the  teachings 
of  sound  finance. 

As  a  result,  the  three  minority  reports  savagely  attacked 
the  majority  report.  The  auditor-general  brought  in  a  bill, 
the  main  feature  of  which  was  the  reduction  of  local  taxation 
at  the  expense  of  state  revenue.  He  proposed  that  the  common- 
wealth treasury  should  assume  a  further  share  of  the  expenses 
of  local  government,  or  that  it  should  relinquish  to  the  counties 
more  of  its  surplus  revenues;  and  furthermore,  that  local  taxes 
should  be  imposed  on  moneyed  capital,  on  capital  invested  in 
business,  on  shares  of  stock  in  corporations,  and  on  gross  earn- 
ings of  private  bankers  and  brokers.  Mr.  Albert  S.  BoUes 
approved  of  the  income-tax  project  to  be  mentioned  in  a  mo- 
ment. His  report  is  noteworthy  for  the  few  words  he  has  to  say 
on  the  tendency  toward  inequality  as  the  result  of  the  incidence 
of  the  property  tax.  He  maintained  that  the  chief  revenue  of 
the  state  should  be  from  railroads,  and  that  most  of  the  other 
subjects  of  taxation  should  be  surrendered  to  the  counties. 

The  chief  part  of  the  report,  both  in  quantity  and  in  quality, 
consists  of  the  three  papers  by  John  A.  Wright.  These  papers 
constitute  a  comprehensive  plan  for  an  adjustment  of  the  whole 
system  of  state  and  local  taxation,  and  deserve  our  attention. 

As  regards  state  taxation,  Mr.  Wright  lays  down  twelve 
principles,  which  may  be  sunmied  up  in  these  words:  a  uni- 
versal income  tax,  without  deduction  for  debt,  without  exemp- 
tions, without  differences  of  rate,  applied  to  individuals  and  to 
firms  as  well  as  to  private  corporations.  He  showed  that 
Pennsylvania  practically  had  indirect  income  taxes  already 

*  The  objection  to  average  value  according  to  mileage  attaches  less 
strongly  to  state  taxation  because  it  rarely  happens  that  nothing  but  the 
terminal  is  in  a  different  state  from  the  line  proper,  and  because  the  question 
of  way  versus  through-traffic  plays  more  of  a  r6le  in  interstate  than  in 
interlocal  commerce. 
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in  the  mercantile  license  taxes  and  the  occupation  taxes,  and 
direct  partial  income  taxes  on  bankers,  brokers  and  certain 
corporations.  What  he  desired  was  an  extension  and  consoli- 
dation of  this  system.  His  plan  is  that  the  state  should  tax 
(1)  the  net  income  of  corporations  with  a  few  exceptions,  (2) 
the  amount  of  sales  of  all  merchants,  (3)  the  gross  income  of  all 
individuals  from  trades,  professions  and  occupations,  with 
provisions  to  prevent  inquisitorial  proceedings.  On  the  other 
hand,  he  would  have  the  local  divisions  tax  real  estate,  horses, 
mules,  oxen  and  vehicles,  and  levy  certain  licenses. 

There  are  many  striking  points  in  Mr.  Wright's  papers. 
His  scathing  criticism  of  the  majority  report,  his  appreciation 
of  the  injustice  of  the  property  tax,  his  argument  that  revenue 
and  not  property  should  be  the  basis  of  taxation,  his  proof 
that  an  income  tax  is  really  less  inquisitorial  than  a  property 
tax,  his  grasp  of  some  of  the  difficulties  of  interstate  taxation — 
all  these  put  his  three  papers  in  the  front  rank  of  the  literature 
on  American  finance.  On  the  other  hand,  criticisms  might  be 
made  to  show  that  Mr.  Wright  is  not  acquainted  with  the  latest 
results  of  scientific  thought.  Whole  subjects — such  as  the 
question  of  graduated  taxation,  of  the  distinction  between 
permanent  and  precarious  incomes,  and  of  many  problems  of 
double  taxation^are  entirely  ignored.  Furthermore,  there 
are  evidences  of  immature,  or  at  all  events  of  not  sufficiently 
penetrating,  thought — as  on  the  subject  of  debt  exemption, 
where  his  conclusions  are  not  in  accord  with  the  better  opinion; 
on  the  subject  of  incidence,  where  the  difiFusion  theory  is  again 
dished  up;  on  the  protection  theory  of  taxation;  and  on  the 
question  of  deductions  from  income,  where  the  conclusions 
reached  are  arbitrary.  But  with  all  its  faults,  his  report  is 
one  of  the  best  official  documents  hitherto  published  on  the 
subject  of  local  finance. 

IV.  New  York  and  Ohio 

The  year  1891  was  marked  by  three  reports,  all  of  them  of 
minor  importance.  The  Boston  tax  commission  dealt  chiefly 
with  that  part  of  the  subject  of  double  taxation  of  peculiar 
interest  to  Massachusetts.^  The  Oregon  report  was  insignificant 
in  argument  and  content,  with  the  exception  that  it  proposed 
the  abolition  of  the  mortgage-tax  law — a  proposition  which, 
notwithstanding  earnest  effort,  was  carried  through  somewhat 
*  Report  of  the  Special  Commission  on  Taxation,     Boston,  1891. 
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later.  ^  The  New  Jersey  commission  handed  in  a  preliminary 
and  confessedly  imperfect  report,  composed  largely  of  extracts 
from  previous  reports  and  showing  that  they  had  not  made 
much  independent  study  of  the  subject.^ 

Passing  over  the  report  of  the  Iowa  revenue  commission  of 
1893,*  which  was  of  little  consequence,  we  come  to  the  report 
of  the  Delaware  tax  conmiission  of  1893,  which  consists  of 
two  parts/  This  is  interesting  as  exemplifying  the  different 
tendencies  at  work  throughout  the  country.  Delaware  raises 
its  state  revenues  from  corporation  taxes  and  licenses,  but 
depends  for  its  local  revenues  upon  the  poll  tax,  the  tax  on  real 
estate,  and  on  a  few  kinds  of  tangible  personalty.  The  farmers 
objected  to  this  and  desired  to  reach  in  some  way  all  owners 
of  personalty.  Hence  the  commission.  The  majority  report 
approves  of  this  desire,  and  recommends  that  intangible  per- 
sonalty, like  money,  investments,  etc.,  be  taxed,  that  a  tribunal 
be  created  for  equalizing  county  assessments,  and  that  the  col- 
lateral inheritance  tax  be  reimposed.  Although  the  signers 
confess  that  the  general  property  tax  does  not  work  well  they 
assert  that  this  is  due  to  "dishonest  citizens,"  and  that  if  certain 
kinds  of  property  be  exempted,  "cunning  and  scheming  men" 
will  ultimately  reduce  the  governmental  revenues  to  an  undue 
extent. 

The  minority  report,  on  the  other  hand,  strenuously  objects 
to  the  taxation  of  intangible  personalty.  Almost  the  whole 
of  the  report  is  an  abridgment  of  the  New  York  reports  of 
1871-72  and  of  the  Maryland  report  of  1888,  showing  the  in- 
justice of  the  general  property  tax.  The  report  adopts  in  its 
entirety  the  diffusion  theory  of  incidence  and  quotes  Adam 
Smith  as  the  chief  forerunner  of  Thiers  and  Wells!  Although 
the  commissioners  "sympathize  with  the  complaint  of  the 
Delaware  farmer,"  they  think  that  under  the  present  system  the 
taxes  are  "more  equally  distributed  than  in  any  other  state." 

Far  more  important  than  the  Delaware  report  are  those 
made  to  the  New  York  legislature  in  1893,  the  one  ^  by  the 

^  Report  of  the  Special  Senate  Committee  on  Assessment  and  Taxation, 
Salem,  1891. 

*  Report  of  the  Commission  on  Taxation.    Trenton,  1891. 

'  Report  of  the  Revenue  Commission  of  the  State  of  lotua.    Des  Moines,  1893. 

*  Report  of  the  Delaware  Tax  Commission  to  the  General  Assembly,  2  parts. 
Wilmington,  1893. 

*  Report  of  the  Joint  Committer  of  the  Senate  and  Assembly  relative  to  Taxa^ 
tion  for  State  and  Local  Purposes.     New  Y ork,  1893. 
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counsel  specially  appointed  to  revise  the  tax  laws,  the  other  * 
by  the  joint  committee  of  the  Senate  and  Assembly.  Both 
the  counsel  and  the  conmiittee  chose  to  present  results  rather 
than  extended  arguments. 

The  counsel  suggest  that  the  information  obtained  from  their 
researches  be  collated  for  the  use  of  the  public  for  further 
reference;  but  in  the  present  report  they  prefer  simply  to  present 
their  conclusions,  proceeding  on  the  principle  of  proposing  noth- 
ing which  has  already  been  before  the  legislature  and  which  has 
failed  of  adoption.  Thus  they  object  to  the  "building  oc- 
cupancy" tax  because  the  legislature  refused  to  adopt  it  in 
1872.  If  this  principle  were  consistently  carried  out,  there  would 
be  little  chance  for  human  progress;  for  most  innovations  are 
at  first  opposed,  and  the  mere  fact  that  the  legislature  has  in 
former  years  rejected  a  plan  is  neither  a  proof  that  they  would 
reject  it  to-day,  nor  a  reason  why  the  advisers  of  the  legislature 
should  refuse  to  consider  its  feasibility.  The  counsel  also  discuss 
new  plans.  They  object  to  the  single  tax  and  even  to  the  tax 
on  real  estate  alone,  because  they  cannot  see  the  equality  and 
justice  of  levying  all  burdens  on  the  real  estate  owner.  They 
object  to  the  income  tax  as  too  inquisitorial,  and  at  present 
quite  inadmissible.  At  the  same  time  they  strenuously  oppose 
the  "  listing  "  system,  although  they  call  attention  to  the  defects 
of  the  personal  property  tax. 

What,  then,  in  their  judgment  is  to  be  done  to  secure  equality 
of  taxation? 

The  general  property  tax  was  at  the  time  supplemented  by  the 
corporation  tax  and  the  inheritance  tax.  The  counsel  object 
to  any  great  increase  in  the  corporation  tax  on  the  ground 
that  this  ought  to  carry  with  it  an  exemption  of  corporations 
from  local  taxation,  as  in  Permsylvania — a  plan  which  they 
think  unwise,  because  the  local  bodies  are  not  willing  to  lose 
so  large  a  source  of  revenue.  Again,  they  oppose  a  tax  on 
corporate  bonds  for  various  reasons.  The  only  suggestions 
made  as  to  corporate  taxation  are:  to  extend  to  other  corpora- 
tions the  machinery  of  collection  applied  to  the  taxation  of 
bank  shares,  and  to  apply  the  earnings  tax  on  transportation 
companies  to  foreign  as  well  as  to  domestic  corporations.  As 
to  the  inheritance  tax,  the  counsel  content  themselves  with  a 
slight   change   in   restricting   exemptions.     While   apparently 

^  Report  of  Counsel  to  revise  the  Tax  Laws  of  the  State  of  New  York. 
Albany,  1893. 
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regarding  with  favor  the  settlement  of  the  mortgage-tax  ques- 
tion as  in  Massachusetts  and  elsewhere,  they  refrain  from  any 
recommendation,  because  the  legislature  has  heretofore  con- 
sidered the  matter  and  taken  no  action.  They  do,  however, 
propose  a  tax  on  deposits  of  savings  banks  above  a  certain  limit. 
Finally,  they  object  to  *' local  option,"  because  they  believe  that 
it  simply  means  taxation  of  realty  alone;  and  this,  they  main- 
tain, should  be  done  by  a  general  statute  or  not  at  all. 

Since,  therefore,  the  existing  system  of  taxation  is  unjust 
they  think  that  one  of  two  courses  must  be  adopted:  either 
personalty  should  be  entirely  exempt,  or  substantially  all 
personalty  should  be  taxed.  The  first  plan  seems  too  radi- 
cal; therefore  we  must  try  to  reach  personalty.  This  may 
be  done  by  improving  the  machinery,  by  centralizing  the 
administration,  and  by  providing  for  state  equalization  of 
personalty  as  well  as  of  realty. 

The  report  of  the  counsel  is  timid  and  conservative;  but 
it  at  least  possesses  the  distinction  of  not  falling  into  the 
gross  mistakes  which  so  many  of  the  other  state  commissions 
conunitted.  The  report  of  the  legislative  committee,  on  the 
other  hand,  is  not  only  in  the  main  sensible,  but  also  radical. 

In  the  first  place,  the  committee  agree  with  the  counsel  in 
opposing  the  income  tax  and  the  principle  of  local  option  in 
taxation.  Secondly,  in  opposition  to  the  counsel,  they  main- 
tain (1)  that  the  taxation  of  savings-bank  deposits  would 
l)e  an  undesirable  interference  with  the  savings  of  thrifty 
people;  (2)  that  the  equalization  of  taxes  on  personalty  "would 
legalize  a  system  of  official  guessing,"  and  would  only  intensify 
the  conflict  between  the  local  divisions;  but  (3)  that  a  stat« 
tax  on  mortgages  would  be  a  desirable  innovation,  producing 
even  at  a  rate  of  only  one-half  of  one  per  cent  nearly  five  millions 
of  dollars.  Thirdly,  they  propose  certain  changes  in  the  in- 
heritance and  corporation  taxes,  calculated  to  increase  their 
yield  and  to  equalize  the  burdens.  The  progressive  principle 
is  to  be  applied  to  the  inheritance  tax,  and  the  exemption  of 
real  estate  is  to  be  abolished  when  the  estate  exceeds  $50,000. 
The  virtual  exemption  of  heavily  bonded  corporations  is  to  be 
removed  by  assessing  a  corporation  tax  in  such  cases  upon 
the  par  value  of  the  stock,  instead  of  on  the  market  value. 
Finally,  the  principle  is  laid  down  of  a  definite  separation  of 
the  state  and  local  revenues.  The  changes  above  suggested 
in  the  state  taxes  will,  they  believe,  suffice  to  meet  all  state 
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expenses.  Real  estate  is  to  be  left  to  the  local  bodies,  and  the 
whole  question  of  local  taxation  may  then  be  discussed  by 
itself. 

It  will  be  seen  that  the  committee's  report  is  the  more  im- 
portant. The  idea  of  the  abolition  of  the  property  tax  as  a 
state  tax  is  indeed  not  new;  but  it  is  the  first  time  that  the 
suggestion  has  been  adopted  in  an  important  commonwealth  by 
a  committee  of  the  legislature  itself.  The  suggestion  of  a 
graduated  inheritance  tax  is  in  harmony  \^ith  growing  public 
sentiment;  but  the  proposed  plan  of  dealing  with  corporations 
is  not  so  satisfactory.  If  the  heavily  bonded  corporation  Is  so 
successful  that  it  pays  high  dividends,  the  adoption  of  the  par 
value  instead  of  the  market  value  of  the  stock  as  a  basis  would 
only  intensify  the  present  inequality.  Finally,  the  tax  on 
mortgages  proposed  by  the  conunittce,  is  a  makeshift. 

We  come  now  to  what  is  perhaps  the  best  of  the  reports 
of  this  period — that  of  Ohio.^  The  tax  commission  appointed 
in  April,  1893,  have  evidently  turned  to  good  use  some  of  the 
recent  scientific  writing  on  public  finance.  Most  of  the  theories 
advanced  are  in  accord  with  the  sounder  views,  and  everjnvhere 
an  endeavor  is  made  to  conform  to  the  necessities  of  practical 
reform.  The  commission  tell  us  again  how  utterly  inefficacious 
the  listing  system  has  been  in  Ohio.  The  "tax-inquisitor" 
law  produces  less  than  two  per  cent  of  the  taxes,  the  greater 
part  of  which  is  paid  by  the  rural  counties;  while  intangible 
property  altogether  pays  only  nine  and  four-tentlis  per  cent 
of  the  state  taxes.  The  commission  call  attention  to  the  fact 
that  this  is  simply  a  revival  of  mediaeval  conditions,  and  rec- 
ommends a  complete  repeal  of  the  act.  The  attempt  to  reach 
intangible  property  directly  by  taxation  is  declared  impracti- 
cable; and  the  absurdity  of  the  law  is  shown  by  the  fact  that 
the  personal  property  tax  in  Ohio  costs  in  some  of  the  counties 
thirty-four  per  cent  to  collect. 

The  commission,  however,  strongly  maintain  that  as  the 
only  just  principle  of  taxation  is  that  of  contribution  accord- 
ing to  ability,  an  effort  must  be  made  to  reach  intangible  per- 
sonalty in  some  other  way.  In  a  well-devised  system  taxation 
must  on  the  whole  be  proportional  to  income  or  earnings, 
and  yet  the  direct  income  tax  they  think  virtually  impossible 
as  a  state  tax.    The  report  is  in  fact  noteworthy:  first,  because 

*  Report  of  the  Tax  Commission  of  Ohio.    Cleveland,  1893. 
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it  accepts  the  principle  of  faculty,  while  abandoning  property 
as  a  test  of  faculty;  and  secondly,  because  although  it  prefers 
income  as  a  better  indication  of  faculty,  it  recognizes  the 
necessity  of  getting  at  the  income  indirectly. 

Their  solution  of  the  problem  may  l^e  summed  up  in  a  few 
words:  taxation  of  real  estate  and  tangible  personalty;  an 
inheritance  tax,  increased  and  extended;  a  franchise  tax  on 
corporations  and  enterprises;  and  the  beginnings  of  a  system 
of  business  taxes,  through  a  tax  on  transfers  of  property,  on 
law  proceedings,  etc,  A  valuable  account  is  given  of  the  taxa- 
tion of  corporate  enterprises  in  Ohio,  in  which  it  is  shown  that 
while  banks  pay  from  seventeen  to  twenty-three  per  cent  of 
their  net  income,  and  city  real  estate  from  fourteen  to  twenty- 
five  per  cent  of  its  rentals,  railroads  pay  only  five  to  twelve 
per  cent.  This  is  one  of  the  most  interesting  features  of  the 
report.  The  assessed  valuation  of  railroad  property  is  com- 
pared with  that  of  1892,  and  an  attempt  is  made  to  get  at  the 
true  valuation  based  on  a  comparison  of  gross  and  net  earnings, 
stock  exchange  quotations  and  bonded  indebtedness.  The 
results  are  surprising,  but  seem  to  be  sound.  In  fact  this  part 
of  the  report  abounds  in  intelligent  comment.  The  commission 
earnestly  contend  that  the  correct  measure  of  corporate  ability 
for  purposes  of  taxation  is  income  or  earning  capacity;  and  it 
recommends  a  system  of  corporate  taxation  based  on  the  more 
approved  methods.  Altogether,  the  report  of  the  Ohio  com- 
mission is  one  of  the  most  cheering  evidences  of  the  growth 
of  saner  and  more  enlightened  views  on  the  subject  of  taxation. 
It  does  not  exhaust  the  subject,  but  it  certainly  goes  a  great 
way  toward  the  improvement  of  existing  conditions. 

V.  Massachusetts  and  Pennsylvania 

The  next  report  is  that  of  the  Massachusetts  commission 
of  1894.^  The  Massachusetts  system  has  long  been  marked 
by  several  peculiarities.  It  taxes  incomes;  does  not  tax  mort- 
gage notes  on  real  estate;  and  does  tax  shareholders  of  foreign 
corporations,  whether  or  not  such  corporations  are  taxed  by 
their  own  state.  The  special  conunittee  devoted  a  considerable 
share  of  its  hearings  and  report  to  the  latter  point,  but  decided 
for  the  continuance  of  the  present  practice.  As  a  matter  of 
fact,  although  the  report  contains  a  few  good  suggestions,  it 

^  A  Full  Report  of  the  Joint  Special  CommiUee  on  Taxation,    Boston,  1894. 
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discloses  very  little  acquaintance  with  modern  views,  and  is 
distinctly  inferior  in  this  respect  to  that  of  the  Ohio  commission. 
Thus,  for  instance,  the  report  does  not  attempt  to  recommend 
any  more  comprehensive  system  of  corporate  taxation,  such 
as  exists  in  Pennsylvania  and  New  York,  and  it  does  recom- 
mend a  continuance  of  the  income  tax.  Their  final  reconmienda- 
tion  is  nothing  more  nor  less  than  the  introduction  of  the  listing 
system  as  the  best  solution  of  the  Massachusetts  tax  problems. 
This  is  the  sorry  outcome  of  a  long  inquiry. 

On  the  other  hand,  there  are  some  other  interesting  points  in 
the  report.  It  discusses  the  single-tax  theory  and  mentions  that 
according  to  the  testimony  of  the  single  taxers  themselves 
it  would  be  impossible  to  raise  sufficient  revenue  in  the  farming 
counties;  and  the  poor  towns  would  have  to  receive  aid  from  the 
more  prosperous.  The  conunittee  pertinently  ask:  Where  is 
this  aid  to  come  from? 

The  coDMnittee  strenuously  advocate  the  introduction  of  a 
graduated  inheritance  tax.  They  object  to  the  exemption  of 
municipal  bonds  from  taxation;  and  they  call  attention  to  some 
of  the  results  of  the  exemption  of  mortgage  notes,  holding  that 
the  advantages  to  the  mortgagor  have  been  greatly  exaggerate. 

The  report,  therefore,  is  a  mixture  of  good  and  bad  ideas. 
It  does  not  propose  any  comprehensive  reform  and  it  does  not 
grapple  with  the  subject  in  all  its  bearings.  It  is  on  the  whole  a 
distinct  disappointment,  and  students  will  derive  more  profit 
from  the  testimony  than  from  the  report  itself.  As  might  have 
been  expected,  the  committee's  retrograde  recommendations 
were  not  adopted;  while  the  better  propositions,  like  those  for 
an  inheritance  tax,  attracted  considerable  attention  and  were 
subsequently  enacted  into  law. 

We  come  next  to  a  series  of  reports  of  peculiar  interest — 
those  of  the  Pennsylvania  tax  conference.  The  conference 
was  formed  on  somewhat  novel  lines.  As  a  result  of  the  tax- 
conmiission  report  of  1890,  a  bill  was  introduced  in  the  Pennsyl- 
vania legislature,  but  met  with  opposition  sufficient  to  defeat  it. 
It  was  thereupon  proposed  by  one  of  the  senators  that  represent- 
atives of  the  different  interests  of  the  state  be  called  together 
to  ascertain  the  facts  of  taxation  in  Pennsylvania  as  compared 
with  other  states,  and  to  report  a  bill  which  would  be  satisfactory 
to  these  interests.  As  a  consequence,  twenty-four  representa- 
tives of  agriculture,  transportation,  labor,  commerce  and  manu- 
factures, and  the  tax  officials  themselves,  met  at  Harrisburg  in 
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February,  1892.  This  voluntary  conference  appointed  commit- 
tees; one  to  examine  and  report  upon  the  value  of  the  various 
classes  of  property  in  the  commonwealth;  another  to  examine 
the  tax  law  of  all  the  states;  and  a  third  to  formulate  the  state- 
ment of  principles  on  which  the  reform  should  be  based.  After 
making  some  elaborate  investigations,  the  committees  began 
to  announce  their  results.  The  first  to  bring  in  a  report  w^as  the 
committee  on  tax  laws.  This  report,  ^  presented  in  1892,  is 
valuable  chiefly  for  the  three  tables  which  digest  the  tax  laws  of 
the  Union  and  which  give  in  compact  form  the  essential  facts. 
The  committee  itself  make  but  few  recommendations — generally 
of  a  sensible  character.  Some  of  their  statements  are  erroneous, 
as  for  instance,  when  they  say  that  the  property  tax  is,  and 
ought  to  be,  based  upon  the  theory  of  protection.  They  main- 
tain that  an  income  tax  will  not  be  equitably  levied  by  elected 
officials,  and  that  a  single  tax  on  land  values  will  increase  the 
burden  on  the  poor.  They  find  the  best  feature  of  the  Pennsyl- 
vania system,  as  compared  with  those  of  other  states,  to  be  in 
the  separation  of  the  sources  of  state  and  local  taxation. 

The  next  to  report  was  the  so-called  commission  on  valuation 
and  taxation.^  It  attempted  to  ascertain  the  facts  not  only 
as  to  assessed  valuations,  but  also  as  to  actual  value.  This 
it  sought  to  accomplish  by  taking  the  insurance  valuations  on 
insurable  property,  and  by  making  special  investigations  through 
separate  agents.  The  preliminary  report,  which  was  first  pre- 
sented, contains  interesting  figures,  some  of  which  have  been 
commented  upon  in  other  parts  of  this  volume.  Many  tables 
are  given  as  to  the  value  of  different  kinds  of  property,  but  no 
attempt  is  made  to  draw  any  inferences,  and  the  endeavor  to 
ascertain  actual  values  is  often  acknowledged  to  be  only  moder- 
ately successful.  The  valuation  of  property  based  on  insurance 
turned  out,  as  might  have  been  anticipated,  to  be  unsatisfactory. 
The  remainder  of  the  report,  in  addition  to  a  statement  of  .the 
existing  revenues  of  Pennsylvania,  which  are  put  in  a  very 
clear  form,  is  devoted  to  a  short  description  of  property  in  the 
state  exempt  from  taxation. 

During  1893  and  1894  followed  reports  on  the  valuation  of 

*  Report  of  the  Committee  appointed  to  examine  the  Tax  Laws  of  other 
American  States  and  report  an  Opinion  for  or  against  the  governing  Principles 
embraced  Uiercin^  1892. 

*  Valuatiofij  Taxation  and  Exemption  in  the  Commonwealth  of  Pennsylvania, 
A  Report  by  the  Commission  on  Valuation  and  Taxation^  Joseph  D.  Weeks, 
Chairman.     Harrisburg,  1892. 
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railroads,  other  transportation  companies,  manufacturing  cor- 
porations and  real  estate.^  At  the  conclusion  of  its  labors  the 
conference  submitted  a  bill,  instead  of  a  general  report.  The 
bill  separates  state,  county,  and  local  sources  of  revenue. 
The  state  taxes  on  inheritances,  on  commissions,  on  municipal 
loans  and  on  certain  licenses,  as  well  as  the  local  real  estate  tax 
are  left  unchanged.  But  the  bill  transfers  certain  taxes  and  fees 
from  the  state  to  the  counties;  and  transfers  from  the  counties 
to  the  minor  civil  divisions  the  tax  on  horses  and  cattle.  It 
also  changes  the  state  taxes  on  corporations.  The  bill,  so  far 
as  it  goes,  is  in  almost  every  respect  in  harmony  with  the  more 
modern  views.  The  only  criticism  that  might  be  urged  is  the 
exemption  of  real  estate  locally  taxable,  which  is  unnecessary, 
because  the  state  and  the  local  bodies  are  not  identical,  but 
concurrent,  tax  jurisdictions.  The  bill  was  introduced  into  the 
legislature  in  1895,  but  was  hotly  opposed  by  certain  manufac- 
turing corporations  and  finally  failed  to  become  law.  The 
conference  was  a  novel  experiment,  based  entirely  on  volun- 
tary a,ction,  and  the  work  was  certainly  taken  up  in  the  proper 
spirit.  If  the  practical  results  did  not  amoimt  to  very  much, 
it  is  probably  due  to  the  weakness  of  human  nature  and  to 
the  inherent  difficulties  of  the  task. 

We  have  become  familiar  with  the  rather  disappointing 
Massachusetts  report  of  1894.  Three  years  later,  however, 
another  commission  made  a  report  which  was  a  distinct  improve- 
ment on  its  predecessors.^  Like  the  Maryland  report  of  1888, 
it  shows  the  advantages  of  having  a  trained  economist  on  the 
commission;  for  in  this  case  Professor  Taussig  was  doubtless 
largely  responsible,  as  was  Professor  Ely  in  the  former  case,  for 
the  scholarly  presentation  of  facts  and  the  well-considered  series 
of  recommendations. 

The  report  is  divided  into  three  parts.  The  first  gives  an 
account  of  the  existing  tax  laws,  the  second  describes  the  actual 
workings  of  the  system,  and  the  third  contains  the  proposals 
and  reconmiendations. 

Part  I,  calls  for  no  special  comment.  Part  II,  which  is  more 
important,  discusses,  among  other  questions,  that  of  the  taxation 
of  mortgages.     The  commission  declare  themselves  satisfied 

*  For  exact  titles  of  these  see  the  bibliography,  pp.  676  et  seq, 

2  Rei)ort  of  the  Commission  appointed  to  inquire  into  the  Expediency  oj  rc- 

vising  and  amending  the  Laws  of  the  Commonweallh  (of  Massachusetts)  re- 

Ming  to  Taxation.     Boston,  1897, — viii.,  322  pp. 
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with  the  situation  in  Massachusetts,  and  conclude  that  it  is 
inexpedient  to  make  any  changes.  The  taxation  of  mortgages 
would,  in  their  opinion,  bring  about  an  increase  in  the  interest 
charge,  at  least  to  the  extent  of  the  tax.  In  the  discussion  of 
the  tax  on  personal  property  the  conmiission  make  some  interest- 
ing points.  They  show,  in  the  first  place,  that  the  forms  of 
personal  property  which  are  most  regularly  and  unfailingly 
taxed  are  live  stock  in  the  farming  towns  and  ships  and  vessels. 
As  regards  the  farming  towns,  the  commission  conclude  that 
the  present  method  of  taxing  both  real  estate  and  tangible 
personalty  probably  works  better  than  a  method  of  taxing 
realty  alone.  Corresponding  to  the  rural  tax  on  live  stock  is 
the  city  tax  on  stock  in  trade.  This  also  the  commission  uphold, 
as  giving  some  clew  to  the  relative  tax-paying  abilities  of  the 
different  concerns;  and  they  call  attention  to  the  fact  that  little 
objection  has  been  made  to  this  tax.  Furthermore,  while  the 
conmiission  look  forward  to  the  time  when  it  may  be  possible 
to  exempt  machinery  from  taxation,  they  think  that  this  time 
has  not  yet  arrived. 

Serious  difficulty  arises,  of  course,  in  the  case  of  intangible 
personalty.  It  is  pointed  out  once  again  how  unsucessful  the  tax 
administration  is  in  this  particluar.  The  commission  are,  how- 
ever, satisfied  with  the  corporation  tax  law,  which  applies  in 
Massachusetts  only  to  domestic  corporations.  Their  only 
criticism  is  with  reference  to  the  particular  method  of  distribut- 
ing a  part  of  the  taxes  among  the  local  bodies.  The  savings- 
bank  tax,  also,  they  think  needs  no  special  change.  These  taxes 
together,  however,  reach  only  a  small  part  of  the  intangible 
personalty.  As  the  commission  put  it,  the  taxation  of  intangible 
personalty  is  in  a  high  degree  uncertain,  irregular  and  unsatis- 
factory. It  rests  mainly  on  guesswork.  It  is  blind,  and  there- 
fore, unequal.  Here  is  its  greatest  evil,  although  not  its  only 
evil.  It  is  haphazard  in  its  practical  working  and  hence  demor- 
alizing alike  to  taxpayers  and  to  tax  officials. 

The  concluding  part  of  the  report  contains  the  recommenda- 
tions. In  the  first  place,  the  commission  propose  that  all  se- 
curities and  evidences  of  debt  representing  ownership  or  interest 
in  property  outside  of  the  state  be  exempted  from  taxation.  The 
question  then  arises  as  to  what  should  take  the  place  of  this  tax. 
The  income  tax  is  brushed  aside  as  inexpedient.  The  Pennsyl- 
vania and  Connecticut  methods  are  discussed,  but  not  recom- 
mended.   Instead,  two  new  taxes  are  expected  not  only  to  supply 
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the  revenue,  but  also  to  equalize  the  burdens.  Of  these  the  first 
is  an  inheritance  tax  at  the  rate  of  five  per  cent,  applying  to  realty 
as  well  as  to  personalty,  with  certain  exemptions  and  abatements. 
The  revenue  from  this  tax  is  to  be  distributed  among  the  several 
cities  and  towns,  half  in  proportion  to  population  and  half  in 
proportion  to  assessed  valuation.  Next,  the  commission  recom- 
mend a  habitation  tax,  or  a  tax  on  occupiers,  in  proportion  to 
rental  values.  Finally,  there  are  some  minor  proposals,  looking 
toward  the  assumption  by  the  state  of  certain  county  expenses, 
which  in  future  are  to  be  defrayed  by  the  corporation  tax 
hitherto  distributed  among  the  towTis. 

These  are  the  chief  points  of  the  report.  Every  one  must 
be  struck  by  the  moderation,  the  vigor  of  expression  and  the 
general  common  sense  displayed  in  its  details.  It  is  an  earnest 
effort  to  grapple  with  the  difficulties  of  the  situation  and  to  out- 
line a  plan  which,  whether  accepted  or  not,  is  undoubtedly 
in  the  general  line  of  the  movements  of  the  future.  There  are 
only  two  or  three  points  to  which  exception  may  be  taken. 
The  first  is  the  praise  lavished  by  the  commission  upon  the 
existing  method  of  taxing  corporations.  It  is  assumed  that  the 
owner  of  intangible  securities  of  domestic  corporations  is  hit 
by  this  franchise  tax.  As  a  matter  of  fact,  the  law  seeks  to 
reach  only  share  capital,  and  through  it  the  shareholders,  while 
the  bondholders  are  supposed  to  be  hit  by  the  general  tax 
on  intangible  personalty.  As  the  commission  recommends  the 
exemption  of  such  intangible  personalty,  the  query  thus  arises: 
How  is  the  bondholder  of  domestic  corporations  to  be  reached? 
Here  is  a  manifest  gap.  Moreover,  it  is  remarkable  that  the 
commission  does  not  at  all  discuss  the  advisability  of  taking 
l)onded  indebtedness  into  consideration  as  a  means  of  reaching 
substantial  justice  among  the  corporations  themselves. 

A  second  criticism  of  the  report  concerns  the  inheritance  tax. 
The  commission  distinctly  recommend  the  inheritance  tnx  as  a 
partial  substitute  for  the  tax  on  intangible  property.  But  the 
tax  on  tangible  personalty  and  on  realty  still  remains,  both  as  a 
state  and  as  a  local  tax,  while  the  new  inheritance  tax  is  an  ad- 
ditional state  tax.  Might  not  better  results  have  been  reacheil, 
if  a  distinction  had  been  made  between  the  state  and  the  local 
tax,  and  if  the  inheritance  tax  had  been  recommended  as  a 
partial  substitute,  not  only  for  the  tax  on  intangible  personalty 
in  general,  but  also  for  the  state  tax  on  all  property.  Finally, 
it   may  be  pointed  out   that   the   proposed  habitation   tax, 
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even  together  with  the  inheritance  tax,  is  but  an  incomplete 
substitute  for  the  tax  on  intangible  personalty.  It  is  true  that, 
as  the  commission  show,  they  desire  only  to  make  a  beginning. 
But  the  difficulty  with  all  such  partial  schemes  is  that  it  is 
next  to  impossible  to  persuade  the  average  farmer  of  the  wisdom 
of  exempting  intangible  personalty,  unless  he  sees  that  holders 
of  such  personalty  are  reached  in  other  ways.  The  habitation 
tax  and  the  inheritance  tax  hit  not  only  the  holders  of  intan- 
gible personalty,  but  the  holders  of  all  other  property  as  well. 
Of  course,  if  the  farmer  thoroughly  understood  his  ovm  interests, 
he  would  see  that  he  really  suffers  more  now  than  he  would 
under  the  proposed  system.  But  it  is  the  inherent  weakness 
of  all  halfway  measures  to  satisfy  neither  party.  The  com- 
missioners no  doubt  thought  that  it  would  not  be  wise  to  go  any 
further;  and  it  is  undeniable  that  even  their  proposals  do  con- 
stitute a  distinct  step  in  advance.  Although  the  report  had 
little  success  in  shaping  legislation,  it  is  one  of  the  clearest  and 
strongest  papers  presented  up  to  that  time  by  any  American 
tax  commission. 

VI.  Wisconsin  and  New  York 

Most  of  the  reports  that  have  thus  far  been  discussed  are 
those  of  Eastern  states,  for  the  simple  reason  that  the  problem 
had  become  more  acute  in  that  portion  of  the  country.  It  is 
significant  that  toward  the  close  of  the  century  the  discontent 
was  now  spreading  to  certain  parts  of  the  West  and  of  the  South. 
The  problems  which  were  now  beginning  to  vex  these  states 
are  those  with  which  the  East  had  long  been  familiar:  the 
escape  of  intangible  personalty,  the  unequal  assessment  of  real 
estate,  the  failure  of  the  mortgage  tax,  the  difficulties  connected 
with  the  taxation  of  corporations  and  the  problems  of  interstate 
double  taxation. 

The  Wisconsin  commission,^  in  their  report,  take  up  most 
of  these  topics.  As  is  unfortunately  too  often  the  case  with 
such  official  bcilies,  the  commission  apologize  for  their  unsat- 
isfactory conclusions,  on  the  ground  that  the  time  and  the 
means  at  their  disposal  were  insufficient  to  enable  them  to 
elaborate  any  general  or  comprehensive  plan  for  revising  the 
system.    "The  vast  extent  and  importance  of  the  subject,  and 

*  Report  of  the  Wiscoimn  State  Tax  Commission^  1898.  Madison,  1898. — 
276  pp. 
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the  practical  difficulties  that  stand  in  the  way  of  any  far- 
reaching  reform,"  they  tell  us,  "  cannot  readily  be  appreciated  by 
those  who  have  not  made  a  special  study  of  the  subject."  As 
a  consequence,  their  conclusions  on  matters  of  principle  are 
negative,  rather  than  positive.  They  reconmiend  that  the 
whole  subject  of  the  taxation  of  corporations  be  intrusted  to 
a  special  commission  for  investigation. 

It  must  not  be  inferred,  however,  that  the  report  is  without 
value.  It  contains  a  good  account  of  the  origin  and  growth 
of  the  tax  system,  an  analysis  and  criticism  of  present  methods, 
and  some  sensible  remarks  as  to  wide-reaching  reforms.  The 
most  cheering  part  of  the  report  is  the  evidence  that  recent 
scientific  discussion  of  the  problem  was  beginning  to  produce  its 
effect  upon  the  legislators.  For  the  first  time  in  any  of  the 
Western  states  the  commission  express  doubt  as  to  the  wis- 
dom of  the  general  property  tax.  They  criticise  it  in  general 
and  in  detail.  Yet  they  shrink  from  recommending  any  radical 
changes,  for  the  reason  that  "the  great  majority  of  the  people 
are  still  so  much  attached  to  the  general  property  system 
that  suggestions  or  discussions  of  radical  changes  would  not 
be  acted  upon  or  considered."  So,  in  another  part,  while  the 
commission  fully  concur  in  the  conclusion  that  an  attempt 
to  tax  personal  property  directly  is  only  partially  successful, 
and  that  so  far  as  it  is  successful  the  law  operates  unequally, 
they  refrain  from  reconmiending  a  repeal  of  the  tax,  solely  for 
the  avowed  reason  that  a  complete  substitute  has  not  yet  been 
found.  It  is  significant,  however,  that,  in  discussing  some  of 
the  substitutes  proposed,  the  commission  say:  "We  think  it 
best  to  wait  until  a  trial  in  other  commonwealths  has  shown 
them  to  be  feasible."  Before  long,  however,  as  we  shall  see  in 
the  next  chapter,  Wisconsin  got  tired  of  waiting,  and  introduced 
some  novel  reforms  herself. 

This  conclusion  of  the  Wisconsin  commission  is  quoted  in 
the  report  of  the  Texas  commission,^  which  appeared  a  few 
months  later.  The  Texas  commission  was  by  no  means  so 
able  or  so  well  acquainted  with  the  literature  of  the  subject  as 
that  of  Wisconsin,  and  its  activity  was  somewhat  limited  by  the 
provisions  of  the  act  which  called  it  into  existence.  It  was 
made  the  duty  of  the  conmiission,  among  other  things,  "to 

*  Report  of  the  Tax  Commission  created  by  Act  of  March  /,  1899,  to  inquire 
into  the  System  of  Ixiws  and  Regulatiorus  now  in  Force  affecting  the  raising 
of  Public  Revenue,  etc.    Austin,  1899. — 403  pp. 


AMERICAN  REPORTS  ON  TAXATION  617 

frame  a  bill  or  bills  calculated  to  secure  an  exhaustive  and 
equitable  assessment  of  every  species  of  property/'  As  a 
consequence,  the  report  only  slightly  considers  ^ny  changes 
which  would  impair  the  principle  of  the  general  property  tax. 
Nevertheless,  even  here  there  is  guardedly  expressed  a  doubt 
as  to  the  possibility  of  reaching  personalty.  "If  a  time  should 
come  when  we  must  admit  that  we  cannot  do  it,  then  we  should 
evolve  another  system  and  look  in  another  direction  for  revenue 
for  the  carr>'ing  on  of  the  machinery  of  government.'*  The 
commission  search  in  vain  for  any  changes  in  the  existing 
method  which  hold  forth  any  prospect  of  success. 

In  addition  to  Wisconsin  and  Texas,  Georgia  also  had  a  tax 
commission.  The  report  of  this  commission  was,  however, 
so  radical  that  it  failed  of  consideration  by  the  legislature  and 
was  so  voluminous  that  it  never  saw  the  light  in  printed  form. 
It  may,  therefore,  safely  be  neglected  here. 

While  the  commissions  that  have  thus  far  been  mentioned 
were  created  in  the  usual  manner  by  special  law,  and  were 
composed  of  members  specially  appointed  by  the  executive,  in 
New  York  a  joint  committee  of  both  houses  of  the  legislature 
was  constituted  to  report  on  the  subject,  in  the  hope  that  the 
legislature  would  pay  more  attention  to  the  recommendations 
of  its  own  members  than  it  ordinarily  pays  to  the  advice  of 
specially  constituted  bodies.^  The  report  of  the  committee 
is  all  the  more  noteworthy  in  that  it  resulted  in  a  bill  which 
was  actively  discussed  throughout  the  state. 

The  system  of  taxation  in  New  York  was  the  result  of  a  long 
series  of  changes  which  had  attempted,  with  only  a  moderate 
degree  of  success,  to  adapt  old  methods  to  modem  industrial 
conditions. 

The  New  York  committee  on  taxation,  which  was  composed 
of  able  and  enlightened  legislators,  grasped  the  situation  and 
realized  that  the  first  step  was  to  separate  state  from  local 
sources  of  income.  The  problem  before  them  was  to  secure 
an  additional  revenue  of  from  ten  to  thirteen  million  dollars 
annually,  the  sum  which  had  been  yielded  during  the  past  few 
years  by  the  general  property  tax,  and  which  amounted  to  some- 
what over  one-half  the  entire  income  of  the  state.  A  thoroughly 
scientific  scheme  would  most  probably  have  made  it  possible 
to  secure  this  additional  revenue  through  a  complete  recon- 

^  Report  to  the  Leginlnture  of  New  York  by  the  Joint  Committee  on  Taxa^ 
tion^  January  15 ^  1900. — 26  pp. 
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struction  of  the  corporation  tax,  the  inheritance  tax  and  the  ex- 
cise tax;  but  the  difficulty  of  accomplishing  anything  thoroughly 
satisfactory  under  practical  political  conditions  in  New  York 
was  very  great.  To  have  reserved  for  state  purposes  the  en- 
tire produce  of  the  excise  tax — which  would  have  meant  an 
increase  of  $8,000,000  in  the  state  revenues — would  have  in- 
tensified the  opposition  of  one  poUtical  party  to  a  tax,  which 
was  already  disliked  because  the  entire  yield  and  administra- 
tion were  not  reserved  to  the  localities.  Secondly,  an  increase 
of  the  inheritance  tax  seemed  out  of  the  question  at  this  par- 
ticular juncture,  because  of  the  recent  and  unfortunate  entrance 
of  the  national  government  into  this  field.  Thirdly,  a  recon- 
struction and  increase  of  the  state  corporation  tax,  which  would 
have  necessitated  a  partial  diminution  of  the  local  corporation 
tax,  would  have  encountered  the  difficulty  that  certain  of  the 
minor  local  divisions,  like  school  districts,  secured  almost  their 
entire  revenue  from  a  few  corporations.  This  proposition  would, 
therefore,  have  set  up  in  arms  a  large  part  of  the  rural  popula- 
tion and  would,  moreover,  have  evoked  the  serious  opposition  of 
some  of  the  large  corporations  themselves,  which  find  it  easier  to 
deal  with  the  local  officials  than  with  representatives  of  the  state 
treasury.  Thus  the  path  of  progress  was  beset  by  obstructions 
on  all  sides.  The  committee,  therefore,  in  order  to  have  only 
one  fight  at  a  time,  decided  to  suggest,  in  addition  to  a  few 
minor  changes,  the  imposition  of  a  state  tax  on  mortgages. 
Their  proposition  was,  in  short,  to  abolish  the  existing  law, 
which  provided  for  the  taxation  of  mortgages  as  a  part  of  personal 
property  both  for  state  and  for  local  purposes,  and  to  substitute 
for  it  a  tax  of  one-half  of  one  per  cent,  to  be  levied  only  for 
state  purposes.  It  was  estimated  by  the  committee  that  this 
would  yield  about  $10,000,000. 

The  mortgage-tax  proposition  gave  rise  to  a  heated  debate 
throughout  the  state.  The  unintelligent  advocates  of  the  tax, 
who  believe  that  a  tax  will  always  rest  at  the  point  of  original 
impact,  supported  the  proposition  on  the  general  theory  of  hit- 
ting the  wealthy  who  now  escape.  The  unintelligent  opponents 
of  the  tax  sought  to  show  that  it  would  be  a  burden  on  the  poor 
man,  because  he  puts  his  accumulations  in  the  savings  banks, 
which  are  virtually  limited  in  their  investments  to  mortgages 
on  New  York  realty.  The  real-estate  brokers  in  the  cities,  al- 
though somewhat  divided  among  themselves,  in  the  main  be- 
lieved that  the  new  tax  would  interfere  with  their  business  and 
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therefore  joined  in  the  oppasition.  The  whole  question  was 
really  a  practical  application  of  the  theory  of  the  incidence  of 
taxation.^ 

The  mortgage-tax  bill,  as  it  was  called,  was  assuredly  not  a 
perfect  measure.  Among  the  chief  shortcomings  which  would 
have  appeared  to  plague  the  inventors  of  the  scheme  was  its 
entire  lack  of  elasticity.  The  committee  estimated  that  the 
yield  of  the  tax  would  l>e  about  $10;000,000;  but  it  is  likely 
that  they  underestimated  the  amount  of  mortgage  indebtedness 
in  the  state  and  that  the  yield  would  have  been  considerably 
greater.  The  result  would  probably  have  been  a  surplus  so 
large  as  to  encourage  an  era  of  extravagant  appropriations.  On 
the  other  hand,  as  the  result  of  unforeseen  conditions  or  of  waves 
of  sudden  economic  changes,  the  revenue  might  from  time  to 
time  have  turned  out  to  be  inadequate  for  the  purpose  of  meet- 
ing the  state  expenditures. 

In  the  second  place,  the  mortgage-tax  bill  was  confessedly 
only  a  half  measure.  It  was  advocated  by  its  authors,  not  as  an 
indei)endent  scheme,  but  as  the  first  step  in  a  larger  plan  of  tax 
reform,  which  must  rest  upon  a  separation  of  state  and  local 
revenues.  The  irony  of  the  situation,  however,  was  that  a 
complete  reform  of  the  whole  system  was  politically  impracti- 
cable, and  that  this  first  bill  was  inevitably  judged  upon  its  own 
merits  and  not  as  a  part  of  a  larger  scheme  which  could  not  well 
be  propounded.  Every  one  throughout  the  state  applauded  the 
resolution  of  the  conmiittee  to  seek  for  a  separation  of  state 
from  local  revenue;  but  no  matter  what  proposition  the  com- 
mittee might  have  made,  it  is  quite  certain  that  some  particular 
class  would  have  felt  its  interests  jeopardized,  and  would  have 
cried  out:  '*why  not  hit  the  others,  instead  of  us?" 

The  experience  of  the  New  York  contest  brings  out  in  clear 
relief  the  difficulties  alike  of  any  partial  and  of  any  complete 
reform  of  present  methods  of  taxation.  In  no  civilized  country, 
perhaps,  is  there  to-day  more  discontent  with  fiscal  conditions 
than  in  the  American  industrial  centres.  Yet  the  economic  inter- 
ests of  various  classes  in  the  community  seem  to  be  so  entirely  at 
variance  as  to  render  agreement  upon  any  particular  scheme  a 
work  of  extreme  difficulty.  There  is,  however,  one  encouraging 
lesson  to  be  drawn  from  the  history  of  the  contest.     For  the 

^  For  a  fuller  discussion  of  the  argument  on  both  sides  cf.  an  article  by 
the  present  \\Titer  in  the  Political  Science  Quarterly ,  vol.  xv.  (1901),  pp.  640 
el  aeq. 
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first  time  in  American  experience  the  problem  of  the  separation 
of  state  and  local  revenues  was  brought  prominently  before 
the  public  mind.  The  New  York  committee  sought  to  avoid 
the  danger  of  attempting  too  much  at  once,  in  the  fear  that  its 
efforts  would  go  the  way  of  all  former  ambitious  and  compre- 
hensive schemes.  The  plan  failed  because  it  was  at  once  too 
radical  and  yet  not  radical  enough.  The  bill  was  defeated  be- 
cause it  exceeded  the  desires  of  some  classes  without  satisfying 
the  aspirations  of  others.  But  before  long,  as  we  shall  see  in 
the  next  chapter,  a  somewhat  similar  bill  met  with  more  success. 
Slowly,  but  surely,  we  are  moving  toward  a  readjustment  of 
the  American  system  of  taxation.  Its  ultimate  form  can  already 
be  faintly  discerned:  separation  of  state  and  local  revenues; 
state  revenues  derived  chiefly  from  corporation  and  inheritance 
taxes;  local  revenues  derived  chiefly  from  real  estate;  while  both 
state  and  locality  will  share  in  the  revenue  from  the  other 
elements  of  taxable  faculty.  The  majority  of  the  reports 
discussed  in  this  chapter  recognize  the  fact  that  the  problem 
cannot  be  solved  merely  by  exempting  personalty.  They  see 
that  the  income  tax,  as  a  state  or  local  tax,  is  in  most  of  the 
states  at  least,  no  solution;  and  they  are  groping  after  adequate 
substitutes.  That  some  form  of  mortgage  taxation  will  be  a 
part  of  the  new  system,  is  possible;  that  a  more  refined  system 
of  corporation  and  inheritance  taxation  will  reach  other  impor- 
tant classes  of  personalty,  is  probable;  that  additional  taxes 
must  be  imposed,  designed  to  reach  the  remainder  of  taxable 
faculty — but  not  necessarily  based  on  individual  considerations 
and  perhaps  levied  in  first  instance  by  the  federal  government — 
is  not  yet  recognized  ])y  many  of  the  reports.  The  recogni- 
tion of  this  fact,  however,  will  come  as  soon  as  the  demand  for 
the  abolition  of  the  general  property  tax  has  made  more  head- 
way. It  is  fortunate  at  all  events  that  so  many  of  the  reports 
discussed  in  this  chapter  take  a  step  in  the  right  direction.  They 
do  not  give  us  by  any  nleans  all  that  is  needed;  but  the  next 
decade,  as  we  shall  see,  witnessed  the  adoption  of  not  a  few  of 
their  fundamental  proposals  and  thus  tended  to  make  future 
reforms  less  diflScult. 


CHAPTER  XX 

AMERICAN   REPORTS   ON   TAXATION.      II.    1901-1907^ 

In  the  preceding  chapter  we  have  discussed  the  earlier  phases 
of  the  history  of  American  tax  reports,  and  have  brought 
the  narrative  down  to  the  end  of  the  last  century.  We  shall 
now  have  to  deal  with  the  far  more  voluminous  mass  of  re- 
ports that  have  appeared  since  the  beginning  of  the  new  cen- 
tury— so  voluminous  indeed  that  we  shall  be  compelled  not  only 
to  divide  the  period  into  two  chapters,  but  also  to  depart  from 
the  method  pursued  in  the  preceding  chapter  and  group  the 
reports  by  years,  rather  than  by  states  or  sections. 

If  we  look  at  the  situation  as  it  presents  itself  at  present  in 
the  different  portions  of  the  United  States,  we  realize  that 
there  are  four  sets  of  problems  which  are  subsumed  under  the 
general  head  of  tax  reform.  In  the  first  place,  the  taxation  of 
corporations  is  almost  everywhere  a  burning  question,  because 
of  the  increased  importance  of  corporate  activity,  because  of 
the  growing  differentiation  in  the  public  mind  of  various  classes 
of  corporations  possessing  varying  rights  and  duties  to  the 
public,  and  because  of  the  desire  to  make  corporations  pay 
what  is  deemed  to  be  a  fair  share  of  taxation.  Secondly,  there 
has  come  to  the  front  the  demand  for  the  separation  of  state 
and  local  revenues,  based  on  the  desire  to  secure  an  escape 
from  the  many  diflSculties  of  the  present  situation  by  having 
the  state  abandon  its  reliance  upon  the  general  property  tax, 
which  is  at  the  same  time  still  the  chief  source  of  local  revenue. 
This  demand  brings  with  it  the  necessity  of  some  provision 
for  an  adequate  system  of  separate  state  revenue,  and  this  in 
turn  explains  the  interest  attached  to  such  subjects  as  the  in- 
heritance tax  and  other  special  state  taxes.  In  the  third  place, 
the  discontent  with  the  personal  property  tax  is  everywhere 

*  In  1907  the  Civic  Federation  of  Chicago  published  an  account  of  the 
tax. commission  reports  for  the  preceding  ten  years  under  the  title  A  Sum- 
mary  of  the  Reports  of  Special  Stale  Tax  Commissions.  December,  1907, 
Chicago. 
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growing.  In  some  states,  the  demand  for  reform  has  found 
expression  in  constitutional  amendments  which  will  permit 
of  the  abandonment  of  the  general  property  tax,  at  least  for 
state  purposes.  In  other  states,  the  movement  is  taking  the 
shape  of  a  separate  taxation,  or  of  a  taxation  at  a  special  rate 
or  in  a  special  manner,  of  certain  kinds  of  personal  property, 
like  mortgages.  In  yet  other  states,  attempts  are  being  made 
to  find  a  substitute  for  certain  forms  of  personal  property 
taxation  or  even  for  the  personal  property  tax  in  all  its  forms. 
Fourthly,  the  problem  of  administrative  reform  is  everjnvhere 
to  the  fore,  and  in  several  states  notable  progress  is  being  made 
in  centralizing  the  tax  administration  and  in  thus  overcoming 
some  of  the  difficulties  of  the  local  management  of  finances  in  a 
democracy.  Finally,  the  rapid  growth  of  municipal  expenditures 
has  brought  into  prominence  the  special  problems  of  local 
finance,  which  have  hitherto  received  but  little  attention. 

Let  us  begin  our  review  by  a  survey  of  the  more  important 
municipal  reports. 

I.  Reports  of  Municipal  Commissions 

The  municipal  reports  on  taxation  are  of  comparatively 
recent  date.  In  the  last  decade  of  the  nineteenth  century  a 
few  municipal  conmiissions  had  been  created  to  study  taxation, 
but  except  in  the  cases  of  Chattanooga,  of  Cleveland  and  of 
Boston  ihey  were  of  little  value.  Of  recent  years,  however, 
the  question  of  taxation  in  our  largest  cities  has  been  assuming 
important  dimensions,  and  it  is  in  Chicago  and  in  New  York 
that  we  find  the  greatest  degree  of  ferment.  In  Chicago,  the 
committee  on  public  affairs  of  the  City  Club  selected  the 
municipal  revenue  system  as  the  most  important  subject  to 
be  studied,  and  Professor  Merriam  of  the  University  of  Chicago 
was  chosen  to  undertake  the  investigation.  His  report  Ls  one 
of  great  interest  and  value.  ^  It  is  divided  into  four  parts, 
treating  respectively  of  the  development  of  the  Chicago  revenue 
system  since  1871;  of  the  revenue  systems  of  American  and 
foreign  cities;  of  the  present  revenues  of  Chicago  in  detail; 
and  of  some  general  questions  of  reform.  The  report  is  clear, 
succinct  and  suggestive,  not  only  containing  an  acute  analysis 
of  present  evils,  but  also  disclosing  a  familiarity  with  the  modem 

*  Report  of  the  Investigatioii  of  the  Municipal  Revenues  of  Chicago.  By 
Charles  Edward  Merriam.    Chicago  City  Club,  1906.— 161  pp. 
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lit^Tature  on  the  subject  and  with  the  various  projects  of 
reform.  The  field  covered  is  so  broad  that  it  would  be  im- 
possible to  make  any  intelligent  comments  without  virtually 
writing  a  treatise  on  public  finance.  Suffice  it  to  say  that  this 
report  gives  not  only  an  achnira])le  systematic  survey  of  con- 
ditions as  they  exist  but  also  interesting  suggestions  for  im- 
provement.. 

In  New  York  City  the  situation  is  somewhat  better  than  in 
Chicago,  both  because  of  differences  in  the  law  and  because 
of  differences  in  the  administration  of  the  law.  But  here  also 
many  complex  questions  have  arisen,  and  these  led  to  the  ap- 
pointment by  the  mayor,  in  1905,  of  an  advisorj'^  commission  on 
taxation  and  finance.  As  the  present  writer  was  a  member  of  this 
conjmission,  notice  of  its  work  will  be  here  limited  to  a  statement 
of  what  it  has  done.  The  commission  was  divided  into  three 
committees;  on  taxation  and  revenue,  on  the  state  debt  and 
special  assessments,  and  on  accounting  and  statistics.  The 
committee  on  taxation  and  revenue  made  a  number  of  reports,^ 
all  of  which  were  adopted  by  the  main  body  of  the  commission, 
and  which  deal  with  a  variety  of  subjects,  some  of  special, 
others  of  general  interest.  Among  them  is  a  statistical  study 
of  the  municipal  revenues  of  London,  Paris  and  Berlin,  as  well 
as  a  report  on  uncollectible  taxes  and  the  abuses  that  have 
arisen  in  connection  with  the  issue  of  municipal  bonds,  or  so- 
called  corporate  stock,  for  arrears  of  taxation.  The  recom- 
mendations of  the  committee  in  this  respect  were  subsequently 
enacted  into  law.  Various  other  recommendations  designed 
to  improve  the  methods  of  tax  collection  have  also  become 
law.  The  chief  reports  of  the  committee,  however,  deal  with 
the  administration  of  the  personal  property  tax  in  New  York 
City,  with  side  references  to  recent  experiences  elsewhere  in  the 
United  States.  As  was  to  be  expected,  the  committee  show 
that  the  tax  in  New  York  City  is  a  complete  farce,  and  that 
nothing  is  to  be  hoped  from  any  amendment  of  the  law  look- 
ing toward  more  rigorous  enforcement.  A  little  later  in  the 
year  the  other  committees  issued  reports  on  the  city  debt,  on 

*  Advisory  Commission  on  Taxation  and  Finance,  Committee  on  Taxation 
and  Reveriue;  Reports  submitted  at  meeting  of  May  9, 1905  (New  York,  1905 — 
43  pp.);  Report  of  Mr.  Purdyon  the  Personal  Property  Tax,  1905  (Now  York, 
1905 — 31  pp.) ;  Report  of  Committee  on  Taxation  and  RevenuBy  Decembery  1906 
(New  York,  1905 — 37  pp.);  Report  of  CommiUee  on  Tajcation  and  Revenue 
on  Personal  Property  Taxationy  1907  (New  York,  1907. — 9  pp.). 
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the  system  of  accounts  and  statistics,  and  on  the  collection  of 
arrears  of  the  real  estate  tax.^ 

It  was  found  impossible,  on  account  of  New  York's  enormous 
debt,  to  proceed  with  the  rapid  transit  schemes,  as  the  con- 
stitution limited  the  debt  to  ten  per  cent  of  the  assessed  valua- 
tion of  real  estate.  A  considerable  part  of  the  debt  was,  however, 
only  nominal,  as  the  income  from  water  rates,  dock  rents  and 
subway  leases  were  more  than  sufficient  to  pay  the  interest. 
The  commission  therefore  proposed  a  constitutional  amendment 
which,  while  exempting  from  the  terms  of  the  limitation  bonds 
issued  for  self-supporting  enterprises,  would  provide  a  nearly 
automatic  scheme  so  that,  should  such  an  enterprise  ever  become 
non-supporting,  the  bonds  issued  to  defray  its  cost  would  im- 
mediately be  counted  in  estimating  the  debt.  The  report  on  the 
collection  of  arrears  called  attention  to  the  hopeless  inadequacy 
of  existing  methods  and  suggested  as  a  remedy  the  creation  of 
tax  liens.  That  is  to  say,  it  was  proposed  .that  when  taxes  or 
assessments  are  three  years  in  arrears,  or  water  rents  four 
years,  the  lien  of  all  arrears  should  be  sold  at  auction  to  the 
person  who  would  bid  the  lowest  rate  of  interest,  not  exceeding 
twelve  per  cent.  The  city  thereupon  would  convey  to  the 
purchaser  the  tax  lien,  payable  in  three  years,  and  would 
guarantee  its  validity.  Transfers  of  tax  liens  were  to  be  regis- 
tered in  the  proper  office  and  the  whole  of  the  principal  sum 
secured  by  the  tax  lien  was  to  become  due  at  the  option  of  the 
owner,  upon  default  in  the  payment  of  interest  for  thirty  days. 
Any  person  having  an  interest  in  the  property  affected  by  a  tax 
lien  might  discharge  the  lien  before  maturity,  on  giving  thirty 
days*  notice,  and  upon  payment  of  the  principal  with  inteiest. 
In  this  way  the  tax  liens  would  become  readily  salable,  the 
city  would  no  longer  be  kept  out  of  the  use  of  its  prop>er  in- 
come, and  the  trouble  and  expense  of  collection  would  be 
shifted  from  the  city  to  private  parties. 

This  suggestion,  also,  like  the  preceding  one  in  reference  to  the 
debt,  soon  became  law.^    The  report  on  statistics  and  accounts 

^  Advisory  Commission  on  Taxation  and  Finance.  Report  on  the  City  D€bt  in 
its  Relation  to  the  Constitxdional  Limit  of  Indebtedness.  Containin{f  a  Proposed 
Amendment  to  Section  10  of  Article  VIII  of  the  State  Constitution,  April,  1907, 
14  pp. — Report  on  the  System  of  Accounts  and  Statistics  of  the  City  of  New  York, 
June,  1907,  25  pp. — Report  of  Committee  on  Taxation,  and  Revenue  on  Col- 
lection of  Arrenrs  of  Real  Estate  Taxes  and  Assessments.    Dec.,  1907 — 33  pp. 

*The  tax-lien  law  was  enacted  in  1908;  the  constitutional  amendment 
affecting  the  debt  limit  was  adopted  in  1909. 
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was  not  so  far-reaching,  but  some  of  the  suggestions  were  taken 
up  independently  by  the  Bureau  of  Municipal  Research,  which 
has  since  then  succeeded  in  revolutionizing  the  budgetary 
procedure  and  the  city's  method  of  accounting.  In  1908  the 
Advisory  Commission  made  its  final  report,^  in  which  it  re- 
coimted  what  had  been  accomplished.  The  reports  are  es- 
pecially noteworthy  because  of  the  facility  with  which  the 
recommendations  affecting  the  special  situation  in  New  York 
City  have  been  enacted  into  law.  The  result  is,  taking  it  all  in 
all,  that  the  system  of  local  taxation,  as  practically  adminis- 
tered in  New  York  City,  is  superior  to  that  in  any  other  of  the 
American  municipalities. 

Unofficial  aid  in  the  study  of  New  York  City  tax  problems 
has  been  rendered  by  the  Chamber  of  Commerce,  through  a 
committee  on  state  and  municipal  taxation  which  has  been 
in  existence  for  some  time,  and  which  has  made  some  interesting 
reports.  It  has  been  the  custom  of  this  committee  for  some 
years  past  to  publish  from  time  to  time  a  condensed  analysis 
of  the  New  York  system  of  taxation  with  comments  upon  its 
defects  and  suggestions  for  its  improvement.  Beginning  with 
the  new  century,  there  api)eared  in  rapid  succession  in  scarcely 
more  than  a  year  five  reports  prepared  under  the  chairmanship 
of  the  Hon.  G.  H.  Seward.^  They  contain  an  interesting  account 
of  the  system  of  taxation  as  it  existed  at  the  time  in  New  York, 
especially  under  the  changes  of  the  preceding  two  years.  The 
committee  are  strongly  in  favor  of  the  principle  of  local  option 
in  taxation  and  are  not  quite  in  harmony  with  the  plan  of 
Governor  Odell,  who  was  at  the  time  seeking  to  carry  out  the 
scheme  of  an  entirely  indei)endent  source  of  revenue  for  state 
purposes. 

During  the  next  four  or  five  years  the  topic  uppermost  in 
public  discussion  was  the  taxation  of  mortgages.  We  find 
accordingly  that  several  reports  are  devoted  to  this  subject.^ 

^  AdutJiory  Commission  and  Finance.  Final  Reporty  October,  1908^ 
161  pp. 

*  Report  of  the  Committee  on  State  and  Municipal  Tqxaiion  of  the  Chamber 
of  Com merce  of  the  City  of  New  York.  S ubm itted  October  4 ,  1900.  New  York, 
1900.— 36  pp.  Do.  Submitteti  December  20,  1900.— \2  pp.  Do.  Submitted 
January  5,  1901.— \2  pp.  Do.  Submitted  May  2,  1901.— \\  pp.  Do.  Sub- 
mitted December  J,  1901. — 4  pp. 

*  Reports  of  the  Committee  on  State  and  Municipal  Taxation  of  the  Chamber 
of  Commerce  of  the  State  of  New  York:  Report  on  the  Stranahan  Mortgage 
Record  Tox,  1902;  Report  on  the  Corporation  Tax  Bill,  1902;  Report  on  a  Plan 
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la  the  preceding  chapter^  we  called  attention  to  the  proposition 
of  the  committee  of  1900.  After  long  agitation,  a  law  was 
enacted  in  1905,  exempting  mortgages  from  the  property  tax, 
assessing  them  at  a  flat  rate  lower  than  the  general  rate  of  the 
property  tax,  and  providing  for  an  adequate  enforcement  of  the 
new  measure.  As  a  result,  mortgages  were  now,  for  the  first 
time,  really  reached.  This  led,  however,  to  such  an  agitation 
throughout  the  state  that,  in  1906,  the  annual  mortgage  tax  was 
replaced  by  a  tax  on  mortgages  levied  only  when  the  mortgages 
are  recorded.  The  reports  of  the  committee  of  the  Chamber  of 
Commerce,  which  helped  to  bring  about  this  result,  declare  their 
preference  for  a  complete  exemption  of  mortgages  from  taxation, 
but  signify  their  willingness  to  accept  as  a  compromise  the 
mortgage  recording  tax  which  has  now  become  law. 

Of  perhaps  more  influence  than  the  reports  just  mentioned  in 
helping  to  secure  the  repeal  of  the  annual  mortgage  tax  in  New 
York  was  a  report  published  by  the  New  York  Tax  Reform 
Association,  and  prepared  by  the  secretary,  Mr.  Lawson  Purdy.* 
In  order  to  settle  once  for  all  the  question  as  to  the  incidence 
of  a  tax  on  mortgages,  Mr.  Purdy  selected  certain  counties 
in  New  York  and  certain  adjoining  counties  in  Massachusetts, 
where,  as  is  well  known,  mortgages  have  been  exempted  from 
taxation  since  1881.  He  also  chose  certain  counties  in  Pennsyl- 
vania where  mortgages  are  actually  taxed  under  a  separate  law. 
Statistical  tables  compiled  from  the  mortgage  records  show  con- 
clusively that  in  New  York  the  liability  to  possible  taxation 
under  the  old  law  (providing  for  a  tax  on  mortgages  as  a  part 
of  the  general  property  tax)  increased  the  rate  of  interest  by  a 
mill  and  a  half  in  some  counties  and  by  three  or  four  mills  in 
others.  These  figures  represent  what  is  virtually  the  premium 
of  insurance  against  the  risk  of  assessment.  The  tables  show, 
moreover,  that  the  annual  mortgage  tax  of  1906,  which  was 
actually  assessed  on  all  mortgages,  increased  the  rate  of  interest 

for  reducing  Taxation^  1902;  Report  on  the  Taxation  of  Mortgages,  1902; 
Report  on  the  Taxation  of  Mortgages,  1903;  Report  on  the  System  of  Taxation 
of  New  York,  1903;  Report  on  the  Taxation  of  Mortgages,  1904;  Supplementary 
Report  on  the  Taxation  of  Mortgages,  1904;  Report  on  Tax  Measures  pending 
in  the  Legislature,  1905;  Report  on  the  Taxation  of  Mortgages^  1906. 

*  Supra,  p.  618. 

2  Mortgage  Taxation  and  Interest  Rates:  Abstracts  of  Mortgage  Records  in 
certain  counties  of  New  York,  Massachusetts  and  Pennsylvania,  illustrating 
the  Effect  of  the  new  annual  Mortgage  Tax  Law,  New  York  Tax  Refonn  Ab* 
sociation,  1906. — 19  pp. 
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by  slightly  more  than  the  amount  of  the  tax.  It  may  be  added 
that  tables  which  were  prepared  after  the  repeal  of  the  annual 
tax  and  the  enforcement  of  the  recording  tax  show  that  the 
rate  of  interest  has  again  proportionately  fallen.  The  figures 
in  New  York  thus  furnish  a  complete  corroboration  of  the  con- 
clusions that  have  been  reached  in  other  parts  of  the  country. 
It  is  to  be  hoped  that  the  mortgage-recording  tax,  which  has 
been  unusually  successful  as  a  revenue  producer  during  the  short 
period  of  its  existence  in  New  York,  will  gradually  find  its  way 
to  the  various  states  of  the  Union,  and  thus  put  to  rest  a  trouble- 
some agitation  throughout  the  country.^ 

This  is  perhaps  the  best  place  to  call  attention  to  the  activity 
of  the  New  York  Tax  Reform  Association.  To  its  secretary, 
Mr.  Purdy,  and  to  his  successor,  Mr.  Pleydell  as  well  as  to  Mr. 
Heydecker,  Mr.  Purdy 's  present  coadjutor  in  the  New  York 
City  board  of  taxes  and  assessments,  are  due  not  a  few  of  the 
reforms  instituted  in  New  York  during  the  last  decade.  Its 
annual  and  occasional  reports  are  frequently  of  value;  and 
especial  attention  ought  to  be  called  to  its  suggestion,  made  in 
1904,  for  a  secured-debt  law,  which  finally  became  law  in  1911.^ 

II.  Special  State  Tax  Commissions 

Before  we  take  up  the  official  state  reports  of  this  period,  it 
will  be  well  to  devote  a  word  to  the  report  of  the  proceedings 
of  an  unofficial  convention,  which  did  its  share  in  helping  to 
arouse  general  interest  in  the  subject  of  tax  reform.  We  refer  to 
the  National  Conference  on  Taxation  at  Buffalo.^  The  con- 
ference was  largely  due  to  the  efforts  of  Mr.  R.  M.  Easley, 
the  active  secretary  of  the  National  Civic  Federation,  who  found 
a  ready  response  throughout  the  country  to  his  suggestion  that  a 
national  conference  be  called.  Delegates  were  appointed  by  the 
governors  of  almost  every  state  of  the  Union,  and  the  conference 
was  attended  not  only  by  students  of  the  problem  on  the  the- 
oretical side,  but  more  especially  by  the  men  who  were  engaged 
in  the  actual  administration  of  the  revenue  laws  of  the  different 
states,  as  well  as  by  representatives  of  the  important  interests 
subject  to  taxation.  As  a  consequence,  the  papers  were  varied 
and  interesting;  and  the  proceedings  were  enlivened  by  an  active 

^  It  has  now  (1912)  been  adopted  in  several  states.  Cf.  supra^  p.  106. 
«  Cf.  infra,  p.  639. 

*  National  Conference  on  Taxation,  under  the  ausjricea  of  the  National 
Curie  Federation,    Held  at  Buffalo,  New  York,  May  2S  and  24, 1901.— \S5  pp 
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discussion  in  which  almost  every  phase  of  the  problem  of  present- 
day  taxation  in  the  United  States  was  treated. 

The  important  papers  on  general  topics  were  read  by  such  men 
as  Senator  J.  R.  Garfield  of  Ohio,  Senator  Bucklin  of  Colorado, 
Mr.  Judson  of  Missouri,  Mr.  Seward  and  Mr.  Purdy  of  New 
York,  and  Judge  Howard  of  Indiana.  The  academic  element 
was  represented  by  Professor  Henry  C.  Adams,  Dr.  Max  West, 
Dr.  R.  H.  Whitten,  Professor  Bemis,  the  author  of  this  volume 
and  others.  Of  the  special  corporate  interests,  the  bankers 
and  trust  companies  were  represented  by  Hon.  C.  S.  Fairchild; 
the  railways,  by  Mr.  Davies  and  Mr.  Hines;  the  insurance 
companies,  by  Mr.  Hoffman  and  Mr.  Fryer;  and  the  farmers,  by 
Mr.  Creasy  of  the  Pennsylvania  State  Grange.  It  was  inevitable 
that  many  differences  of  opinion  should  make  themselves 
manifest.  This  was  largely  due  to  the  fact  that  the  problem 
of  taxation  varies  with  the  different  conditions  throughout  the 
United  States;  but  every  one  who  participated  in  the  conference 
left  with  the  feeling  that  not  a  little  good  had  been  accomplished 
in  this  interchange  of  views  and  that  a  distinct  impulse  had  been 
given  to  the  movement  for  reform.  The  conference  itself 
adopted  resolutions  in  favor  of  the  avoidance  of  double  taxation 
and  looking  to  the  co-operation  among  the  states  toward  this 
end.  Provision  was  also  made  for  the  appointment  of  an  exec- 
utive committee  of  fifteen,  to  whom  should  be  intrusted  the 
arrangements  for  the  development  of  a  permanent  organization. 
Although  the  permanent  organization  was  not  effect<?d  at  the 
time,  this  Conference  was  the  precursor  of  the  permanent  Na- 
tional Tax  Association  created  seven  years  later  under  differ- 
ent auspices. 

The  first  special  tax  commissions  to  report  in  the  new  century 
were  those  of  the  Western  states,  Colorado  and  Kansas.  Sen- 
ator Bucklin  is  responsible  for  the  report  of  the  Colorado 
revenue  commission,  which  attracted  considerable  attention 
throughout  the  country  because  of  its  advocacy  of  the  taxa- 
tion of  land  values,  in  place  of  the  complicated  system  then 
in  vogue.  The  report  ^  contains  an  interesting  statement  of 
what  has  been  accomplished  in  Australia.  The  commission 
are  undoubtedly  extreme  in  their  recommendations,  for  they 
oppose  the  inheritance  tax  and  have  practically  nothing  to 
say  of  the  corporation  tax.    But  to  the  extent  that  they  recom- 

*  Report  of  the  Renenue  Cojumission  of  Colorado.     Denver,  1901. — 62  pp. 
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mend  a  constitutional  amendment,  relaxing  the  rigid  provisions 
on  the  subject  of  taxation,  they  will  have  the  hearty  support 
even  of  those  who  are  not  prepared  to  go  to  the  length  of 
accepting  their  entire  plan. 

At  the  Buffalo  tax  conference  the  revenue  officials  of  Indiana 
claimed  that  their  system  was  far  superior  to  that  in  the  other 
stat<js.  Though  much  of  this  claim  was  unfounded,  there  is 
no  doubt  that  the  Indiana  administration  under  the  new  law 
was  more  effective  than  had  formerlv  been  the  case.  The 
members  of  the  Kansas  conmiission  ^  were  so  much  impressed 
by  the  contention  of  the  Indiana  officials  that  they  decided  to 
reconmiend  the  adoption  of  the  Indiana  law  with  reference  to 
the  taxation  of  corporations.  The  conditions  in  Kansas  were 
such,  of  course,  that  the  movement  for  the  alx)lition  of  the  direct 
tax  on  personalty  would  naturally  make  less  headway  there 
than  in  the  more  developed  industrial  states.  Accordingly,  the 
Kansas  conmiission  still  cling  to  the  old  idea  "that  the  general 
property  tax,  to  which  we  are  confined  by  the  constitution, 
has  never  been  fairly  tried  in  this  state  by  a  modem,  adequate, 
well  adjusted  law."  Some  of  the  discussions  at  Buffalo,  hpwever, 
especially  those  relating  to  the  taxation  of  mortgages,  evidently 
bore  fruit;  for  the  commission  t^U  us  that  this  "is  another 
illustration  of  that  curious  shifting  of  the  burden  of  taxation, 
which  we  arc  just  beginning  to  understand."  Later  on,  as  we 
shall  see  in  the  next  chapter,  a  subsequent  conmiission  made 
further  progress  in  understanding  the  problem,  with  the  result 
that   some   of   their   recommendations   were   very   different. 

On  the  other  hand,  the  report  of  the  West  Virginia  commis- 
sion ^  shows  very  unmistakably  that  they  profited  by  the  Buffalo 
Conference.  The  preliminary  report  contents  itself  with  putting 
the  recommendations  for  and  against  changes  in  the  methods 
of  taxation  in  a  fair  and  lucid  way.  The  commission  propose 
to  allow  the  fire  of  public  criticism  to  be  turned  on  them  for 
several  months  before  they  render  their  final  report.  It  is 
seen  at  a  glance,  however,  that  the  commission  are  aware  of  the 
fact  that  "the  earth  do  move."  The  report  is  quite  up  to  date. 
Such  matters  as  the  necessity  for  the  separation  of  state  from 
local  revenues,  for  the  abolition  of  the  tax  on  intangible  per- 

^  Report  and  Bill  of  the  Kansas  State  Tax  Commission.  Topeka,  1901. — 
113  pp. 

*  Preliminary  Report  of  the  West  Virginia  State  Tax  Commission^  1902 — 
Charleston. — Art  pp. 
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sonalty,  and  for  reform  in  the  taxation  of  corporations,  are  dis- 
cussed with  clearness  and  with  emphasis.  The  commission  also 
pay  a  tribute  to  the  labors  of  the  Buffalo  conference. 

The  final  report  ^  presents  the  conclusions  as  formed  after 
an  interval  of  further  discussion  and  deliberation.  Here,  as  in 
the  original  report,  the  influence  of  the  Buffalo  tax  conference 
is  plainly  visible.  The  conmiission  still  maintain  that  by  all 
means  the  best  plan  is  to  abandon  the  attempt  to  assess  in- 
tangible personal  property.  They  confess,  however,  that  under 
the  West  Virginia  constitution  as  it  stands,  this  plan  is  impracti- 
cable. While  waiting  for  such  an  amendment,  the  commission 
recommend  that  at  all  events  the  system  of  deduction  for  debts 
be  extended  to  intangible  personalty.  Moreover,  mortgages 
should  also  \ye  freed  from  taxation.  The  recommendation  of  the 
separation  of  state  and  local  sources  of  revenue  is  repeated  and 
strengthened,  and  it  is  suggested  that  the  state  revenue  be  de- 
rived from  increased  corporation  taxes  as  well  as  from  licenses 
to  dealers  in  liquors,  tobacco  and  coal. 

The  Vermont  report  ^  confines  its  attention  to  the  discussion 
of  corporations  and  the  grand  list.  The  volume  contains  a 
concise  history  of  the  tax  on  each  kind  of  corporation,  with 
detailed  statistics  as  to  the  present  situation  and  reconmienda- 
tions  as  to  desirable  changes.  Among  such  changes  are  the 
introduction  of  a  progressive  rate  into  the  earnings  tax  on 
railways,  the  inclusion  of  gas,  electric-lighting  and  power  com- 
panies under  the  taxable  corporations,  and  minor  suggestions 
with  reference  to  banks  and  insurance  companies.  In  the  main, 
however,  the  conmiission  find  the  Vermont  laws  on  this  sub- 
ject fairly  adequate.  On  the  other  hand,  the  grand  list  is  de- 
clared to  be  in  a  very  unsatisfactory  condition.  It  is  made  up 
from  the  sworn  statement  of  the  taxpayer  touching  his  personal 
estate  as  well  as  from  the  quadrennial  appraisal  of  real  estate. 
The  commission  tell  us  that  it  is  a  well-known  fact  that  the 
grand  list  does  not  represent  by  any  means  the  true  cash  value 
of  either  the  real  or  the  personal  property.  This  statement  is 
followed  by  the  usual  anticlimax  of  the  recommendation  of  a 
board  of  equalization  as  a  remedy.     It  is  evident  from  the 

*  Preliminary  and  Final  Report  of  the  West  Virginia  State  Taxation  Com' 
mission,  1902.    Charleston. — 78  pp. 

2  Sf)ecial  Report  of  the  General  AssernJAy  (of  Vermont),  1902,  relating  to 
Taxation  of  Corporations  and  Individuals.  By  the  Commissioner  of  Stats 
Taxes.    Burlington,  1902.— 134  pp. 
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report  that  the  economic  conditions  in  Vermont  were  not  yet 
those  of  a  developed  industrial  state,  for  the  commission  would 
otherwise  not  set  forth  as  a  panacea  what  has  been  found  to 
be  so  inadequate  in  other  commonwealths. 

The  Minnesota  commission  ^  repeat  the  famiUar  facts  with 
reference  to  the  taxation  of  personalty.  After  speaking  of 
real  estate,  they  add:  "passing  to  the  assessment  of  personal 
property,  we  enter  a  field  of  confusion  worse  confounded." 
They  tell  us  that  the  existing  facts  form  a  "  deplorable  condition 
of  affairs."  Their  reconmiendation  is  the  customary  proposal 
of  the  listing  system,  to  be  verified  by  law.  That  the  com- 
mission, however,  are  only  half-hearted  in  their  recommenda- 
tion is  seen  by  the  following  significant  conclusion: 

"  It  may  here  be  said  that  if  it  shall  be  proven  by  experience  under 
the  bill  that  the  enforcement  of  its  provisions  is  inadequate  to  produce 
results  far  more  satisfactory  than  any  the  state  has  ever  yet  known, 
the  sooner  the  taxation  of  many  classes  of  personal  property  is  aban- 
doned, the  better." 

As  to  which  alternative  is  to  be  the  one  ultimately  chosen 
there  is  perhaps  not  much  doubt.  The  taxation  of  corpora- 
tions, on  the  other  hand,  in  Minnesota  seems  to  be  in  fairly 
satisfactory  condition.  At  all  events,  the  commission  make 
no  startlingly  new  recommendations.  As  regards  other  points 
the  report  recommends  the  separation  of  state  and  local  revenues 
and  has  something  to  say  about  an  inheritance  tax.  The  one 
striking  proposal  in  the  report  is  the  suggestion  of  an  income 
tax — striking  because  the  present  writer  is  quoted  at  some 
length  in  a  passage  which  is  misinterpreted  into  affording  a 
basis  for  the  scheme  of  the  conm[iission. 

Missouri  has  also  gotten  into  line,  but  the  report  of  the  com- 
mission ^  is  a  modest  one.  No  one,  it  tells  us,  who  has  given 
any  thought  to  the  complex  principles  of  taxation,  will  expect  a 
discussion  here  of  the  various  theories  advanced.  The  com- 
mission state  that  the  revenue  laws  of  Missouri  in  their  main 
provisions  compare  favorably  with  those  of  other  states.    They 

^  Report  of  the  Tax  Commission  of  Minnesota  created  by  Chapter  13^  Gen- 
eral Laws  of  1901  y  for  the  purpose  of  framing  a  Tax  Code,  St.  Paul,  1902. — 
223  pp. 

*  Rejwrt  of  the  State  Tax  Commission  of  Missouri^  1903,  Jefferson  City. — 
35  pp. 
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thereupon  proceed  to  explain  the  shortcomings  of  the  Missouri 
system.  The  defects  of  the  general  property  tax  they  think 
may  be  corrected  by  requiring  the  assessor  to  put  into  separate 
columns  the  actual  and  the  taxable  values.  If,  however,  this 
does  not  accomplish  the  results  anticipated,  **it  certainly  can 
be  no  worse  in  practice  than  the  system  now  in  vogue."  The 
existing  system  is  so  bad,  we  are  told,  that  any  attempt  to 
present  statistics  on  the  subject  would  be  useless.  Missouri, 
also,  it  is  clear,  had  not  quite  reached  the  point  where  it  was 
ready  to  face  the  real  difficulties  of  the  problem. 

The  year  1904  was  an  off  year,  with  no  report  of  a  state  tax 
conmiission  to  signalize.  But  in  each  of  the  succeeding  years 
we  find  several  reports  to  chronicle. 

The  report  of  the;  New  Jersey  commission  ^  deals  almost 
exclusively  with  the  subject  of  the  taxation  of  railways.  The 
revenues  derived  from  railways  and  other  corporations  have 
long  since  been  more  than  sufficient  to  defray  all  of  the  state 
expenditures.  It  had  been  claimed,  however,  chiefly  by  the 
municipalities,  that  the  local  assessment  and  taxation  of  rail- 
ways under  the  general  railroad  law  were  grossly  unfair;  and 
while  the  commission  was  appointed  to  consider  the  whole 
subject  of  taxation,  this  aspect  so  engrossed  the  attention  of 
its  members  that  they  virtually  devoted  their  whole  report  to 
it.  The  difficulty  of  the  problem  is  shown  by  the  fact  that 
only  a  bare  majority  of  the  commission  agreed  upon  a  report 
and  that  each  of  the  other  members  formulated  dissenting 
views. 

The  New  Jersey  system  of  railway  taxation  is  somewhat 
complicated  and  its  history  has  been  explained  in  a  previous 
chapter.  2  The  commission  recommend,  in  the  first  place, 
that  the  rate  on  the  main-stem  property  be  increased,  and 
that,  in  lieu  of  being  taxed  at  the  old  flat  rate  of  one-half  of 
one  per  cent,  it  be  henceforth  taxed  at  the  average  of  the 
local  rate  throughout  the  state.  It  is  further  recommended 
that  the  proceeds  of  this  additional  tax — i.e.  the  surplus  over 
the  one-half  of  one  per  cent  rate — be  turned  over  to  the 
municipalities.  Again,  the  commission  think  that  the  second- 
class  property,  although  still  to  be  assessed  by  the  board, 
should  be  taxed  at  the  full  local  rate  for  the  benefit  of  the 

^  Report  of  the  Commissioners  appointed  to  investigate  the  subject  of  Taxati<m 
in  New  Jersey.    Trenton,  100.'. — 170  pp. 
*  Cf.  suprOf  pp.  173  et  scq. 
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localities.  And  it  is  further  recommended  that,  so  far  as  the 
personal  property  of  railways  is  concerned,  the  personalty 
possessing  a  situs  be  valued  by  the  state  board  for  the  benefit 
of  the  localities,  and  that  other  personal  property  continue 
to  be  taxed  as  heretofore. 

While  this  report  is  able  and  interesting,  it  will  not  be  of 
much  value  outside  of  the  state  limits;  for  the  system  of  rail- 
way taxation  and  of  apportionment  between  state  and  localities 
which  has  grown  up  in  New  Jersey  does  not  seem  to  have  rec- 
ommended itself  to  any  other  commonwealth.  The  appen- 
dices contain  a  history  of  the  various  tax  commissions  in  New 
Jersey  and  a  conspectus  of  the  constitutional  and  statutory 
provisions  governing  the  taxation  of  railways  throughout  the 
American  states.  The  dissenting  reports  of  the  individual 
commissioners  are  somewhat  vague.  The  value  of  one  of  them 
may  be  inferred  from  the  fact  that  it  maintains  that  a  remedy 
for  all  evils  may  be  found  in  the  "thorough  listing  of  all  per- 
sonal property." 

It  may  be  added  that  the  recommendations  of  the  commis- 
sion were  adopted,  so  far  as  the  second-class  property  is  con- 
cerned, by  the  so-called  Duffield  act  of  1905.  But  this  did  not 
satisfy  pubHc  opinion,  and  in  1906  the  system  was  again  changed 
in  several  respects.^  The  net  result  of  the  whole  agitation 
in  New  Jersey  is  that  the  local  bodies  now  tax  railways  on  a 
portion  of  their  real  estate,  while  the  commonwealth  taxes  the 
rest  of  the  property,  a  part  of  the  proceeds  being  returned 
to  the  localities.  But  even  thus  the  cry  for  "equal  taxation" 
is  not  silenced,  a  cry  which  results  from  a  popular  failure  to 
perceive  the  fundamental  defect  in  the  theory  that  the  general 
property  tax  is  applicable  to  individuals  and  corporations 
alike.  ^ 

The  conditions  in  Ontario,  Canada,  are  so  similar  to  those 
obtaining  in  our  states  that  the  problems  of  taxation  are  closely 
analogous.  The  commission  appointed  to  consider  the  general 
question  of  railroad  taxation  accordingly  made  a  thorough 
study  of  the  situation  in  the  United  States.  The  report ' 
(which,  it  is  understood,  was  written  by  Professor  Shortt) 
is  an  able  presentation  of  the  subject,  giving  a  concise  survey 

*  Cf.  aupra^  p.  174. 

« Cf.  supra,  pp.  251-253. 

*  Report  of  the  Ontario  Commission  on  Railway  Taxationf  1906.  Toronto, 
1905.— 219  pp. 
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of  the  various  systems  employed  in  the  American  commonwealths 
and  arriving  at  the  conclusion  that  the  best  method  of  taxation 
of  railroads  is  that  of  assessing  them  on  their  gross  receipts. 
In  an  appendix,  which  many  will  deem  the  more  valuable  portion 
of  the  report,  is  found  a  presentation  in  detail  of  the  systems 
of  railroad  taxation  in  the  typical  American  states,  containing 
not  only  an  account  of  the  methods  themselves  but  all  manner 
of  comments  and  criticisms,  previously  published  or  orally 
communicated,  on  the  part  of  tax  commissioners,  railroad 
representatives  and  students  of  taxation.  It  is  interesting  to 
observe  that  the  commission  reject  the  scheme  recently  in- 
troduced in  Michigan,  and  known  as  the  Adams-Cooley  plan, 
as  being  both  unscientific  and  unpractical.  The  Ontiirio  report 
will,  in  all  probability,  long  remain  a  model  of  its  kind  on  the 
particular  subject  with  which  it  deals. 

The  Oregon  report  ^  is  a  pleasant  surprise.  Oregon  has,  of 
recent  years,  attracted  the  attention  of  students  of  taxation 
because  of  the  fact  that  this  commonwealth  was  the  first  to  ac- 
cept the  plan  of  avoiding  the  evils  of  a  state  tax  on  real  and  per- 
sonal property  without  incurring  any  of  the  disadvantages  which 
usually  attend  a  complete  separation  of  source  between  state 
and  local  revenues.  In  other  words,  Oregon  was  the  first  to 
adopt,  in  principle  at  least,  the  scheme  whereby  state  expen- 
ditures were  to  be  defrayed  by  contributions  imposed  upon  the 
counties  in  proportion  to  local  expenditures  instead  of  local 
valuations.  This  scheme  has,  indeed,  not  been  carried  out,  for 
reasons  that  have  been  mentioned  elsewhere.^  But  the  com- 
mission discuss  the  matter,  and  it  is  this  part  of  the  Oregon 
report  which  will  attract  the  interest  of  students  and  l^s- 
lators. 

In  other  respects  also,  the  Oregon  commission  show  that 
they  are  thoroughly  up-to-date  and  acquainted  with  the  best 
opinion  on  the  subject.  They  discuss  the  general  property  tax, 
and  arrive  at  the  conclusion  that  it  is  impossible  to  reach  p)er- 
sonalty  by  the  present  method  of  taxation,  and  that  no  change 
in  the  method  of  administering  tax  laws  of  the  present  type  can 
alter  this  result.  The  conmiission  do  not  draw  the  inference  that 
personalty  as  such  should  be  exempt,  but  conclude  that  the 

*  Report  of  the  Board  of  Commissioners  appointed  under  the  provisions  of 
chapter  90,  law  of  1905,  for  the  purpose  of  examining  and  reporting  on  matters 
of  Assessment  and  Taxation.    Salem,  1906. — 332  pp. 

» Cf.  supra,  p.  363. 
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personal  property  tax  should  be  abolished  and  that  personalty 
should  be  reached  by  the  development  of  a  system  of  state  taxes 
on  corporations.  Such  a  recommendation  is  most  interesting, 
marking  perhaps  the  most  advanced  point  that  has  yet  been 
attained  in  publications  of  this  character.  The  commission  are 
also  of  the  opinion  that  much  more  can  be  done  with  the  in- 
heritance tax,  but  they  refrain  from  radical  recommendations 
because  they  had  not  had  time  to  work  out  this  proposition 
fully.  The  main  features  of  interest,  therefore,  in  this  able  and 
well-written  report,  will  be  found  (1)  in  the  proposed  substitute 
for  the  personal  property  tax,  in  the  shape  of  state  taxes  on  cor- 
porations, and  (2)  in  the  discussion  of  the  system  of  apportion- 
ing contributions  to  state  revenues  according  to  local  expen- 
ditures. How  far  the  first  recommendation  would  have  any 
chance  of  success  at  the  time  was  doubtful,  since  one  out  of  the 
three  commissioners  submitted  a  minority  report  in  which  he 
argued  for  a  continuance  of  personal  property  taxation.  In 
fact,  in  the  next  legislature,  all  the  minor  recommendations 
of  the  conmiission  were  adopted,  but  the  attempt  to  substitute 
state  corporation  taxes  for  the  personal  property  tax  was  not 
successful. 

The  California  commission  was  fortunate  in  securing  as  its 
secretary  Professor  Plehn,  who  is  correctly  described  in  the 
report  as  an  "expert  on  taxation  and  public  finance."  This 
resulted  in  a  report  which  is  in  many  respects  the  clearest, 
most  logical  and  best  proportioned  document  on  taxation  which 
has  yet  emanated  from  any  of  our  states.  The  commission 
issued,  in  the  autumn  of  1906,  a  preliminary  report  ^  submitting 
its  tentative  reconmiendations  to  criticism,  as  a  result  of  which 
the  final  report  ^  at  the  close  of  1906  contains  some  not  unim- 
portant alterations. 

California  was  in  the  situation  of  most  of  the  industrially  less 
developed  American  states.  Although  its  constitution  was  per- 
haps not  so  rigid  as  those  of  most  of  the  other  commonwealths, 
its  system  of  taxation  was  the  same:  it  relied  for  both  state  and 
local  purposes  upon  the  general  property  tax.  The  report  gives 
a  well-considered  analysis  of  the  existing  revenue  laws,  with 
short  comments  on  their  operation,  showing  the  inequalities 

*  Preliminary  Report  of  the  Commission  on  Ret^enue  and  Taxation  of  the 
State  of  California,  August,  190().    Sacramento,  1906. — 71  pp. 

*  Report  of  the  Commission  on  Revenue  and  Taxation  of  the  Stale  of  Call' 
famia,  190f).    Sacramento,  1906.— 206  pp. 
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in  the  assessment  of  real  estate  and  the  almost  complete  failure 
to  reach  personalty.  The  commission  recognize  the  fact  that 
the  first  step  in  any  reform  is  to  bring  about  a  separation  of  the 
sources  of  state  and  local  revenue,  and  they  propose  to  accomplish 
this  by  securing  the  state  revenue  primarily  from  taxes  on  cor- 
porations. They  take  up  in  turn  the  different  <;lasses  of  corpora- 
tions and  discuss  the  principles  involved  in  the  taxation  of 
each  class.  It  is  this  part  of  the  report  which  will  be  valuable 
even  to  those  commonwealths  which  have  already  reached  the 
point  of  separation  between  state  and  local  revenue.  In  fact  the 
California  report  may  be  declared  to  be  in  substance  a  treatise 
on  the  taxation  of  corporations  from  the  American  point  of  view. 
Almost  one  himdred  pages  are  devoted  to  the  taxation  of  rail- 
ways alone,  treating  in  detail  of  the  various  methods  employed 
in  this  country.  This  chapter,  while  not  based  upon  the  con- 
clusions of  the  Ontario  commission,  is  nevertheless  in  sub- 
tantial  agreement  with  them,  recommending  the  taxation  on 
gross  earnings  in  preference  to  the  Michigan-Wisconsin  plan. 
Other  chapters  take  up  in  turn  street  railways,  express,  car, 
telegraph,  telephone,  light,  heat  and  power  companies;  while 
minute  attention  is  paid  to  banks  and  insurance  companies. 
Here  as  elsewhere  the  report  gives  a  complete  summary  of  the 
situation  in  the  several  states  of  the  Union,  and  Professor  Plehn 
put  to  good  use  the  researches  which  he  conducted  for  the  federal 
government  and  which  appeared  in  the  special  report  on  '  *  Wealth, 
Debt  and  Taxation."  An  interesting  chapter  is  that  on  the  taxa- 
tion of  franchises,  in  which  a  distinction  is  made  between  the  va- 
rious kinds  of  franchises,  both  general  and  special,  with  appro- 
priate conclusions  as  to  taxation.  In  considering  this  matter, 
however,  it  must  be  remembered  that  the  historical  development 
of  the  franchise  situation  in  California  has  not  been  precisely 
the  same  as  elsewhere.  The  recommendation  of  the  commission 
proposing  a  constitutional  amendment  was  at  once  adopted  by 
the  legislature;  and  the  commission  was  continued  for  another 
two  years,  in  order  to  prepare  the  legislation  which  might 
seem  appropriate  when  the  amendment,  as  was  confidently 
expected,  should  have  been  adopted  by  the  people.  This  ex- 
pectation was  realized,  and  in  the  next  chapter  we  shall  discuss 
the  subsequent  report  of  the  commission. 

Like  so  many  of  her  sister  states,  California  stands  on  the 
threshold  of  the  reform  of  taxation.  The  commission  of  five 
is  a  unit  in  recommending  the  changes  which  it  proposes;  but 
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the  real  difficulty  will  begin,  and  the  outlook  for  unanimity  will 
be  far  more  problematical,  when  the  next  step  has  to  be  taken 
and  the  difficulties  of  the  local  property  tax  have  to  be  met. 
There  is  no  doubt,  however,  that  the  ground  must  first  be 
cleared;  and  California  is  to  be  congratulated  in  having  pre- 
sented this  phase  of  the  situation  so  lucidly  and  so  thoroughly. 
With  two  such  reports  as  those  of  California  and  Oregon,  there  is 
reason  to  be  hopeful  as  to  the  progress  of  reform.  Our  problems 
of  taxation  are  in  many  ways  different  from  those  found  in 
Europe,  and  the  California  report  will  render  far  more  easy  the 
task  of  the  writer  who  shall  attempt  to  construct  a  science  of 
finance  on  American  principles  and  for  the  use  of  American  stu- 
dents and  legislators. 

The  report  of  the  Missouri  commission,^  although  short,  is 
nevertheless  important.  The  commission  are  a  unit  in  agreeing 
that  the  first  step  in  any  tax  reform  is  a  separation  of  the  sources 
of  state  and  local  revenue.  They  therefore  discuss  this  proposi- 
tion only,  showing  its  advantages  and  recommending  the  adop- 
tion of  a  constitutional  amendment  to  render  such  a  separation 
possible.  In  accordance  with  this  recommendation,  a  bill  pro- 
posing a  constitutional  amendment,  which  provided  for  the 
possibility  of  local  option  in  taxation,  was  introduced  into  the 
legislature,  and  was  subsequently  enacted  into  law.  Thus 
Missouri  has  fallen  into  line  with  Minnesota  and  the  other 
states  which  have  recently  adopted  similar  legislation.  From 
this  point  of  view  the  Missouri  commission  is  to  be  congratu- 
lated upon  its  wisdom  and  self-restraint. 

Not  so  much  can  be  said  of  the  Massachusetts  committee,^ 
which  had  full  power  to  treat  comprehensively  of  the  whole 
subject  of  taxation,  but  which  avoided  the  deeper  problems 
and  contented  themselves  with  suggesting  only  superficial 
remedies.  Apart  from  two  brief  passages,  in  the  first  of 
which  the  committee  recommend  the  merging  of  the  collateral 
inheritance  tax  into  a  direct  inheritance  tax  with  rather  low 
rates,  and  in  the  second  of  which  the  committee  suggest  the 
imposition  of  a  tax  on  the  transfer  of  stocks,  all  the  substantive 

*  Special  Message  of  Governor  Joseph  W.  Folk  concerning  Reform  in  Taxa- 
tion, indvding  a  Report  of  the  Tax  Commission,  January  17, 1907.  Jeflferaon 
City,  1907.— 11  pp. 

*  Report  of  the  Joint  Special  Committee  on  Taxation,  appointed  to  consider 
the  Expediency  of  Legislation  in  amendment  of  or  in  addition  to  the  general 
Laws  relating  to  Taxation,  January,  1907.    Boston,  1907. — 136  pp. 
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recommendations  deal  with  the  question  of  the  taxation  of 
corporations. 

In  the  treatment  of  this  subject  the  committee  must  be  re- 
garded as  a  continuation  of  the  conmiittee  on  corporation  laws 
of  1902,  whose  admirable  report  of  1903  ^  dealt  in  great  part 
with  the  taxation  of  corporations,  containing  the  historj-^  of  the 
system,  a  statement  of  the  then  existing  law  and  a  criticism 
of  its  practical  operation.  The  reix)rt  of  1903  was  also  especially 
noteworthy  for  its  detailed  digest  of  all  the  various  state  laws 
on  the  taxation  of  corporations.  As  a  result  of  the  recommenda- 
tions of  that  conmiittee,  the  law  of  1903  virtually  split  up  the 
general  corporation  tax  into  three  parts,  dealing  separately  with 
street  railway  companies,  with  other  public-service  corporations, 
and  with  commercial  and  manufacturing  corporations  in  general. 
The  system  of  taxing  the  "corporate  excess,"  as  it  is  called,  had 
given  rise  to  much  discontent.  But  even  here  the  new  committee 
do  not  go  to  the  root  of  the  matter:  they  content  themselves  with 
suggesting  that  future  bond  issues  should  be  taken  into  account 
when  considering  the  value  of  the  corporate  franchise,  which  was 
then  estimated  on  the  basis  of  the  capital  stock  alone.  They 
have  some  suggestions  to  make  regarding  the  distribution  of  the 
taxes  on  certain  public-service  corporations,  the  inclusion  of 
express  companies,and  an  increase  in  the  "  excise  tax"  on  foreign 
corporations.  They  also  recommend  that  the  corporate  fran- 
chise tax  received  from  mercantile  corporations  be  distributed 
to  the  localities,  no  longer  in  accordance  with  the  antiquated  rule 
of  the  residence  of  the  shareholder,  but  in  accordance  with  the 
new  rule  of  the  situs  of  the  goods,  wares  and  merchandise.  Few 
people  will  be  found  to  agree  with  the  rather  self-satisfied 
conclusions  that "  the  method  now  in  operation  in  Massachusetts 
is  superior  to  the  methods  in  operation  in  the  largest  and  most 
progressive  of  the  other  states."  In  fact,  as  a  discussion  of  the 
general  problems  of  taxation,  the  report  of  the  conmiittee  of  1907 
cannot  compare  with  the  earlier  Massachusetts  reports.  Two 
minority  reports,  one  on  the  taxation  of  intangible  personahy, 
the  other  on  the  general  tax  system,  dissent  from  the  conclu- 
sions of  the  main  committee  that  no  great  changes  are  needed. 
There  is  also  a  supplementary  report  in  which  a  sin^e  member 
recommends  a  removal  of  the  exemption  of  college  property 

*  Report  of  the  Conunittee  on  Corporation  Laws,  created  by  Acts  of  1902, 
chap.  335.    Boston,  1903.— 306  pp. 
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from  taxation.  On  the  whole,  the  Massachusetts  report  will 
be  of  only  local  interest. 

The  report  of  the  New  York  tax  commission  ^  suffers  from  the 
same  mistake  that  was  made  in  the  organization  of  the  Massa- 
chusetts committee,  in  that  the  commission  was  composed  of 
fifteen  members.  So  large  a  body  is  likely  to  contain  repre- 
sentatives of  such  widely  varying  views  as  materially  to  increase 
the  difficulty  of  reaching  a  unanimous  conclusion  on  any 
matter  of  real  importance.  This  difficulty  was  realized  at  the 
outset,  and  the  New  York  report  is  therefore  composed  of  two 
parts:  the  main  report,  which  was  unanimously  adopted,  and 
supplementary  reports  presenting  the  different  views  of  various 
groups.  As  the  writer  of  these  pages  was  a  member  of  this  com- 
mission also,  the  notice  will  here  be  confined  to  a  summary  state- 
ment of  what  was  actually  accomplished. 

The  New  York  report  differs  from  most  of  the  preceding 
reports  in  that  it  seeks  to  attack  fundamental  problems.  For 
New  York  was  in  a  peculiarly  fortunate  position,  in  that  it  had 
reached  the  point  which  is  still  the  objective  in  most  of  the 
other  states,  namely,  that  of  separation  of  state  and  local 
revenues.  In  magnitude  also  the  state  as  well  as  the  local 
revenues  in  New  York  far  exceed  those  of  any  other  common- 
wealth. The  first  series  of  questions  discussed  in  the  report 
pertain  to  the  state  revenue.  While  two  of  the  state  taxes — 
those  on  inheritances  and  on  corporations — are  found  in  many 
other  commonwealths,  New  York  possesses  four  other  taxes 
of  great  importance,  the  liquor-license,  the  mortgage-recording 
tax,  the  secured-debts  tax  and  the  stock-exchange  tax.  The 
liquor-license  and  the  mortgage-recording  tax  are  passed  over 
by  the  commission  as  now  calling  for  no  further  discussion. 
They  are  accepted  parts  of  the  New  York  system.  The  secured- 
debts  tax  did  not  yet  exist  at  the  time  of  this  report.^  The 
stock-exchange  tax  is  discussed  in  the  light  of  a  proposition 

*  Report  of  (he  Special  Tax  Commission  of  the  Stale  of  New  Yorkf  trans- 
mitted to  tfie  Legislature  January  15^  1907,    Albany,  1907. — 189  pp. 

*  The  secured-debts  tax  was  enacted  in  1911.  By  "secured-debts"  are 
virtually  meant  all  mortgages,  bonds,  debentures  and  notes  forming  part 
of  a  series  that  do  not  come  under  the  mortgage-recording  law.  The  pay- 
ment once  only  of  J^  of  1%  on  the  face  value  of  such  securities  exempts 
them  from  ordinary  local  assiissment  as  pt^rsonal  property.  If  the  state 
tax  is  not  paid,  the  owner  is  liable  to  local  assessment  without  being  allowed 
to  deduct  or  offset  his  indebtedness  as  heretofore.  Practically  the  law  is  an 
extension  of  the  mortgage-recording  tax  to  all  bonds  and  mortgages. 
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to  extend  it  to  produce  and  other  exchanges.  The  fullest  treat- 
ment is  accorded  to  the  inheritance  tax.  The  conunission 
unanimously  recommend  the  adoption  of  a  system  of  graduation 
with  rates  considerably  higher  than  exist  anywhere  else  in 
the  United  States  at  the  present  time.  Finally,  the  system 
of  taxing  corporations  in  New  York  is  admitted  to  be  sadly 
lacking  in  uniformity.  As  the  revenues  derived  are,  how- 
ever, considerable,  the  commission  refrain  from  making  any 
recommendation  for  a  thorough-going  revision  of  the  system, 
preferring  at  present  to  concentrate  their  attention  upon  the 
other  and  larger  aspects  of  the  tax  problem. 

The  commission  state  that  the  three  fundamental  problems 
of  taxation  now  before  the  people  are:  first,  the  relation  of  state, 
inter-state  and  national  taxation;  second,  the  relation  of  state 
and  local  taxation;  and  third,  the  reform  of  local  taxation.  As 
regards  the  first  point,  the  commission  discuss  the  situation 
in  the  light  of  the  recent  utterances  of  President  Roosevelt, 
recommending  national  income  and  inheritance  taxes.  De- 
cided ground  is  taken  against  the  suggestion  of  a  federal  in- 
heritance tax,  which  would  deprive  the  states  of  one  of  the 
chief  means  of  securing  tax  reform.  Attention  is  also  called 
to  the  growing  evils  of  double  taxation  arising  from  inter-state 
complications,  and  the  commission  reconmiend  the  creation  of 
a  permanent  body  to  deal  with  such  problems. 

When  they  approach  the  relation  of  state  and  local  revenues, 
the  New  York  commission  reach  a  crucial  point.  It  is  not 
generally  recognized  that  the  demand  for  the  so-called  separa- 
tion of  state  and  local  revenues  involves  a  slight  confusion  of 
\leas  or  at  all  events  a  somewhat  inaccurate  nomenclature. 
The  aim  of  the  so-called  ** separation  of  source''  is  to  prevent 
locally  assessed  property  from  being  utilized  also  as  a  source 
of  state  taxation,  the  evils  attending  this  situation  being  widely 
recognized.  It  is,  however,  not  so  generally  perceived  that  this 
is  a  different  question  from  that  of  imposing  state  taxes,  part 
of  which  may  then  be  returned  to  the  localities,  as  is  the  case 
with  the  liquor  license  in  New  York  and  with  many  corporation 
taxes  in  other  states.  If  the  former  system  be  called  "  separation 
of  source,''  the  latter  system  might  appropriately  be  called 
**  division  of  yield."  ^  The  system  of  division  of  yield  may  have 
disadvantages  of  its  own,  but  they  are  quite  different  from  the 
difficulties  which  are  sought  to  be  averted  by  the  separation  of 

*  C/.  supraf  p.  365. 
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source.  The  division  of  yield  calls  up  two  problems.  The  one 
is  how  to  secure  sufficient  revenue  for  local  purposes;  the  other 
is  how  to  regain  in  the  state  budget  the  elasticity  which  is  lost 
as  soon  as  the  state  abandons  reliance  on  general  prope^y. 
As  regards  the  question  of  adequate  local  revenue,  the  simplest 
plan  indeed  is  to  have  a  separation  of  state  and  local  taxation, 
with  the  privilege  on  the  part  of  the  localities  to  tax  or  to 
exempt  from  taxation  whatever  classes  of  property  they  see  fit. 
Where,  however,  this  seems  to  be  a  political  impossibility,  an 
alternative  plan  calculated  to  attain  the  end  proposed  is  to  adopt 
the  principle  of  division  of  yield;  that  is,  to  levy  high  state  taxes 
on  special  kinds  of  property  or  business  and  to  turn  over  some  of 
the  surplus  to  the  localities.  This  is  the  plan  recommended  by 
the  New  York  state  conmiission,  chiefly  for  the  reason  that  it  was 
impossible  to  secure  unanimous  agreement  for  the  other  plan. 
When  we  come  to  the  subject  of  elasticity  there  are  again  two 
possible  plans.  The  one  is  to  confine  the  state  revenue  to  the 
strict  needs  of  the  state  government  and  to  introduce  elasticity 
through  the  system  of  apportionment  according  to  expenditures, 
as  suggested  in  Oregon.  But  where  this  scheme  also  seems  im- 
practicable as  a  political  measure,  an  alternative  is  to  provide 
for  a  broad  margin  in  the  state  revenues,  and  to  arrange  for 
a  periodical  distribution  to  the  localities  of  the  surplus  above  a 
certain  figure.  This  plan  again  was  unanimously  adopted  by 
the  New  York  conmiission,  although  individual  members  doubt- 
less preferred  the  other  scheme.  But  elasticity  in  some  form  we 
must  have. 

The  final  point  of  importance  to  which  the  commission  ad- 
dressed themselves  was  the  reform  of  local  taxation,  and  more 
especially  the  reform  of  the  taxation  of  personal  property.  It 
was  here  that  the  conmiission  were  unable  to  agree,  although 
they  did  unite  in  a  scathing  arraignment  of  the  present  system. 
'*  A  general  property  tax  upon  the  owners  of  personal  property,'' 
we  are  told,  **is  everywhere,  by  legislators  and  economists 
alike,  pronounced  to  be  under  modem  conditions  ineffectual, 
and  therefore  inequitable  and  unjust."  And  another  passage 
speaks  of  "the  unworkable  and  inequitable  personal  property 
taxation  with  all  its  anachronisms  and  absurdities."  In  the 
light  of  these  statements  it  is  remarkable  to  find  a  supplementary 
report  signed  by  about  half  of  the  members  of  the  commission, 
recommending  a  more  rigorous  enforcement  of  the  present 
svstem  of  local  property  taxation.    This  suggestion,  however, 
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which  is  prefaced  by  an  exceedingly  short  discussion,  is  only 
half-hearted;  for  the  commissioners  almost  plaintively  remark 
'*  that  unless  relief  is  found  by  the  taxation  of  personal  property 
in  the  way  we  suggest  it  will  be  found  in  some  other  and  perhaps 
some  more  objectionable  way."  A  second  supplementary  report 
reconmiends  a  state  income  tax;  while  the  third  and  longest 
supplementary  report  argues  against  both  of  the  preceding 
suggestions  and  recommends  the  adoption  of  a  local-option 
scheme,  which  will  permit  localities  to  exempt  personal  property 
from  taxation.  While  the  signers  of  this  last  report  would  have 
been  willing  to  accept  the  local-option  scheme  pure  and  simple, 
it  was  recognized  that  in  the  then  existing  state  of  public  opinion 
in  New  York  such  a  plan  was  not  feasible.  The  report  accord- 
ingly proposes,  under  the  local-option  clause,  not  the  complete 
abolition  of  the  personal  property  tax,  but  an  additional  sub- 
stitute for  personal  property  taxation  in  the  shape  of  a  grad- 
uated habitation  tax. 

The  report  is  therefore  of  interest  as  indicating  the  class  of 
problems  which  will  press  for  solution  in  the  various  states  of 
the  Union  when  they  reach  the  point  which  had  already  been 
attained  by  New  York.  It  requires  but  little  discernment  to  see 
that  before  long  New  York  will  have  reached  legally  the  position 
which  it  now  occupies  practically,  namely,  the  break-up  of  the 
old  general  property  tax  and  the  abandonment  of  the  idea  of 
reaching  the  individual  rather  than  the  thing  to  be  taxed. 
As  a  matter  of  fact,  most  of  the  state  taxes  of  New  York  are  to- 
day levied  upon  corporations,  transfers,  mortgages,  bonds  and 
other  economic  agencies  and  processes,  while  local  taxes  are  vir- 
tually confined  to  real  estate,  without  regard  in  either  case  to  the 
individual  who  owns  the  property  or  who  gives  rise  to  the 
economic  phenomena.  New  York  has  departed  from  exclusive 
reliance  on  the  idea  of  individual  faculty  and  has  become  a 
good  exemplification  of  what  the  present  writer  has  elsewhere 
called  the  social  utility  theory  of  taxation.  What  remains  to  be 
done,  is  to  round  out  the  law,  to  make  it  conform  to  the  facts, 
and  to  see  that  the  example  of  New  York  is  followed  by  her 
sister  states.  When  that  is  accomplished,  we  shall  finally  have  a 
system  of  taxation  in  harmony  with  the  demands  of  modem  life. 

III.  Permanent  State  Tax  Commissions 

The  beginning  of  the  new  century  is  marked  by  the  appearance 
of  periodical   reports  of  permanent  tax  commissions.     Such 
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commissions,  it  is  true,  were  not  entirely  absent  from  the  earlier 
history  of  state  finance.  Maryland  had  created  the  oflBce  of 
state  tax  commissioner  in  1878;  New  Jersey  had  a  board  of 
equalization  since  1884,  which  was  invested  with  far  more  im- 
portant duties  than  the  ordinary  boards  of  equalization;  Massa- 
chusetts had  a  commonwealth  tax  commissioner  since  1890; 
and  Connecticut  since  1901;  while  New  York  initiated  its 
state  board  of  tax  commissioners  in  1896.  All  of  these  officials 
or  boards  published  annual  reports,  which  were,  however, 
largely  formal  in  character,  and  do  not  call  for  especial  men- 
tion. With  the  beginning  of  the  new  century,  however,  a 
number  of  permanent  tax  commissions  was  formed,  largely 
in  the  Western  states,  with  broad  centralized  powers  of  ad- 
ministration. We  therefore  now  find  the  tax  problems  beginning, 
to  be  discussed  from  a  larger  outlook. 

Among  the  most  important  of  these  new  permanent  tax  com- 
missions are  those  of  Michigan  and  Wisconsin.  The  first  in 
the  field  was  that  of  Wisconsin  which  published  its  biennial 
report  in  1900.  In  this  report^  the  commissioners  carry  out 
more  fully  some  of  the  suggestions  made  in  the  report  of  the 
special  tax  commission  of  1898.  A  large  part  of  the  document 
is  devoted  to  the  consideration  of  the  best  methods  of  taxing 
corporations.  Among  the  broader  general  questions  discussed 
are  the  separation  of  state  and  local  revenues,  which  is  warmly 
recommended,  and  the  taxation  of  intangible  personalty.  The 
Wisconsin  Commission  even  say  that  the  time  is  perhaps  not 
far  distant  when  a  better  understanding  of  these  questions 
will  be  had,  and  when  there  will  be  a  more  distinct  demand 
than  now  exists  that  much  of  the  intangible  property,  so  called, 
which  under  existing  practice  is  virtually  exempt,  shall  be  made 
expressly  exempt  from  direct  taxation.  The  commissioners 
confess,  however,  that  they  are  not  prepared  at  the  present 
time  to  recommend  that  personal  property  be  released  from 
taxation,  putting  their  conclusion  on  the  ground  that  the  trend 
of  popular  opinion  is  not  yet  sufficiently  strong. 

The  report  of  the  Michigan  Tax  Commission  ^  is  not  so  clear 
or  so  well  written  as  that  of  the  Wisconsin  Conmiission,  but  is 
none  the  less  of  considerable  importance.    As  the  members  were 

^  First  Biennial  Report  of  the  Wisconsin  State  Tax  Commission,  Madison, 
1900.— 174  pp. 

*  First  Annual  Report  of  the  Board  of  State  Tax  Commissioners  (of  Michi- 
gan).   Lansing,  1901. — 160  pp. 
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unable  to  agree,  they  have  made  separate  reports.  The  president 
of  the  board  shares  many  of  the  views  of  his  Wisconsin  friends, 
but  his  colleagues  are  content  to  let  well  enough  alone.  The  most 
instructive  part  of  the  Michigan  report  is  the  full  discussion  of  the 
valuation  of  corporate,  and  especially  of  railroad,  property  for 
purposes  of  taxation.  The  methods  employed  by  the  commis- 
sion to  ascertain  the  value  of  the  intangible  property  of  the 
railroads  are  well  described  by  Professor  Adams  in  the  report 
of  the  Buffalo  Conference. 

Two  years  later  the  second  biennial  reports  of  both  commis- 
sions appeared,  and  proved  to  be  quite  up  to  the  level  of  the 
first.  The  Michigan  report  ^  gives  a  general  review  of  the  activity 
of  the  conmiission,  and  then  devotes  its  discussions  chiefly  to 
two  topics.  The  first  is  the  Ward-Lowrey  or  mortgage-tax  bill. 
This  was  an  attempt  to  introduce  the  Massachusetts  and  Califor- 
nia system  but  was  vetoed  by  the  governor.  The  special  rea- 
sons for  this  action,  which  really  do  not  go  to  the  heart  of  the 
subject,  are  well  set  forth  in  the  report.  The  other  discussion 
is  that  pertaining  to  the  taxation  of  railways,  under  the  Cooley- 
Adams  system,  which  is  now  familiar  to  all  students.  The 
volume  contains  many  statistical  tables,  and  will  be  of  interest 
to  those  who  wish  to  keep  abreast  of  the  latest  developments. 

The  Wisconsin  report  ^  is  divided  into  a  number  of  carefully 
elaborated  chapters  including  such  subjects  as  the  inheritance 
tax,  the  taxation  of  credits  in  general,  and  the  assessment  of 
railways  and  banks.  Some  of  these  discussions  go  quite  fully 
into  the  theory  of  the  subject,  and  are  provided  with  copious 
references  to  the  court  decisions,  so  that  they  will  be  found 
of  permanent  value.  The  report  is  also  noteworthy  in  that  it 
contains  for  the  first  time  in  any  American  state  document  chap- 
ters on  the  state  budget  and  on  municipal  taxation,  including 
the  whole  subject  of  municipal  accounting.  The  third  report 
of  the  Michigan  commission  appeared  in  1905,  and  that  of  the 
Wisconsin  commission  in  1907.  They  do  not  however  call  for 
any  especial  mention,  except  that  attention  should  be  called 
to  the  fact  that  the  Wisconsin  report  contains  an  interesting  ap- 
pendix of  120  pages,  by  Professor  T.  S.  Adams,  on  mortgage 
statistics  and  taxation.    Taking  it  all  in  all,  the  discussions  of 

^  Second  Report  of  the  Board  of  State  Tax  Commissioners  of  Michigan, 
Lansing,  1903.— 312  pp. 

'  Second  Biennial  Report  of  the  Wisconsin  State  Tax  Commission^  Madison, 
1903.— 377  pp. 
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these  permanent  tax  commissions  of  Michigan  and  Wisconsin  are 
far  and  away  superior  to  those  published  by  temporary  bodies, 
composed  of  men  who  conmionly  approach  the  subject  for  the 
first  time. 

In  the  meantime,  however,  two  other  states  had  created 
permanent  tax  commissions — West  Virginia  in  1904  and  Wash- 
ington in  1905.  The  first  report  of  the  West  Virginia  tax  com- 
missioner appeared  in  1906  ^  and  the  discussions  form  a  continua- 
tion of  those  contained  in  the  interesting  report  of  the  special 
West  Virginia  tax  commission  of  1902  mentioned  above. ^  .They 
do  not,  therefore,  call  for  any  additional  comment  here.  On 
the  other  hand,  the  Washington  report,^  which  also  appeared  in 
1906,  deserves  more  attention.  The  report  is  very  long  and 
takes  up  a  great  variety  of  subjects,  and  while  it  is  by  no  means 
so  carefully  written  or  so  well  proportioned  as  those  of  Michigan 
and  Wisconsin,  it  presents  some  cheering  evidences  of  progress. 
The  commission  state  that  "the  general  lack  of  intelligent 
comprehension  of  the  subject  of  taxation  on  the  part  of  both 
laymen  and  legislators  can  only  be  regarded  with  astonish- 
ment and  regret  by  one  who  seriously  takes  up  the  study 
and  delves  inta  its  history."  The  commission  show  that 
they  have  learned  something  from  delving  into  the  history, 
but  they  are  tantalizingly  reticent  in  their  general  conclusions. 
Tliey  declare  themselves  "unanimous  in  the  conclusions  as  to  the 
best,  most  equitable  and  economical  revenue  system,  to  be  ul- 
timately worked  out  for  the  state;"  but  they  fear  that  radical 
suggestions  at  this  time  will  fail  of  success,  and  they  therefore 
content  themselves  with  a  more  modest  program. 

Like  the  other  commissions  they  agree  that  "the  general 
property  tax  is  inadequate  to  meet  modem  business  condi- 
tions," and  they  suggest  a  constitutional  amendment  to  admit 
of  the  possibility  of  classifying  property  and  taxing  the  various 
classes  at  different  taxes.  This  they  think  especially  important 
when  dealing  with  the  so-called  public-utilities  corporations. 
The  commission  hold  that  the  constitutional  provisions  found 
in  most  of  the  newer  states  which  attempt  to  tax  corporate  like 

*  First  Biennial  Report  of  the  State  Tax  Commissioner  of  West  Virginia 
for  the  years  1905-06.    Charleston,  W.  Va.,  1906.— 184  pp. 

3  Supra,  p.  629. 

*  First  Biennial  Report  of  the  State  Board  of  Tax  Commissioners  of  the 
State  of  Washington,  for  the  period  ending  November  1 ,  1906.  Olympia,  1906. 
—357  pp. 
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individual  property  "can  be  attributed  to  a  lack  of  intelligent 
information  upon  the  subject  of  taxation,  and  the  result  has 
been  just  the  opposite  of  what  was  intended  and  expected."  In 
the  discussion  of  the  "bare-foot  school  boy  law  "  ^  the  commis- 
sion give  us  a  glimpse  of  what  it  considers  one  of  their  final 
ideals.  They  think  that  the  difiiculties  of  personal  property 
taxation  can  only  be  partly  remedied  by  a  state  board  of  equal- 
ization and  contend  that  "the  best  results  will  only  be  obtained 
by  the  separation  of  the  state  from  local  taxation." 

When  it  comes,  however,  to  the  reform  of  local  taxation  there 
is  a  difference  of  opinion  in  the  board.  Two  of  the  members 
believe  in  taxing  moneys  and  credits  at  a  separate  rate  of  one- 
half  of  one  per  cent.  It  may  be  noted,  incidentally,  that  they 
misconceive  the  nature  of  the  new  mortgage-tax  law  in  New 
York,  which  is  not,  as  they  suppose,  an  annual  tax  on  value,  but 
a  recording  tax  paid  once  for  all.  The  third  conmiissioner,  how- 
ever, desires  the  absolute  exemption  of  all  moneys  and  credits 
from  taxation  and  pictures  in  glowing  colors  the  beneficial 
results  which  would  ensue.  The  report  contains  other  interest- 
ing material;  as,  for  instance,  a  clear  table  showing  the  methods 
of  taxing  railways  in  the  different  states.  Perhaps  the  most 
novel  part  of  the  report  is  the  discussion  on  the  budget,  for 
this  subject  has  not  heretofore  been  considered  in  any  of  the 
state  reports,  except  that  of  Wisconsin  mentioned  above. 
The  commission  conclude  unanimously  that  the  system  of 
separate  funds  found  in  so  many  of  our  Western  states  is  com- 
pletely wrong;  and  they  advance  some  valuable  suggestions 
about  the  depositary  laws  in  the  various  commonwealths. 
That  the  report,  however,  has  not  been  thoroughly  thought 
out  in  all  respects  is  evidenced  by  a  recommendation  that  a 
more  stringent  law  be  enacted  for  the  listing  of  personal  prop- 
erty— a  reconunendation  which  is  in  flat  contradiction  ^inth 
most  of  what  has  preceded.  The  Washington  report,  there- 
fore, is  interesting  primarily  as  an  indication  of  the  infiltration 
of  some  of  the  newer  ideas  into  the  minds  of  our  Western  admin- 

^  This  law  provides  for  raising  annually  a  sum  of  money  equal  to  $10  for 
ever>'  child  of  school  age  in  the  state.  The  tax  is  levied  on  general  property, 
and  when  the  money  is  collected  it  is  then  pro-rated  back  to  the  counties 
and  school  districts  in  proportion  to  the  attendance  of  children  in  the  com- 
mon and  high  schools.  The  intent  of  the  law  was  to  make  the  richer  dis- 
tricts contribute  to  the  support  of  the  poorer  ones.  The  result  of  the  act  is 
naturally  to  cause  the  richer  districts  to  reduce  as  much  as  possible  the 
official  valuation  of  their  property. 
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istrators.  That  the  work  of  the  commission  has  borne  fruit 
is  shown  by  the  subsequent  enactment  in  Washington  of  two 
laws,  of  which  one  exempts  from  taxation  all  moneys  and 
credits,  and  the  other  affects  the  handling  of  public  funds. 
If,  in  conclusion,  we  compare  the  tax  reports  mentioned  in 
this  chapter  with  those  of  the  preceding  decade  we  have  to 
signalize  a  steady  and  cheering  progress.  Not  only  is  a  recogni- 
tion of  the  existing  evils  becoming  more  widespread,  but  a  far 
greater  agreement  is  being  attained  in  the  diagnosis  of  the 
malady  and  in  the  remedy  to  be  applied.  This  progress,  so 
perceptible  in  the  opening  of  the  new  century,  becomes  more 
noticeable  with  every  successive  year  and  has  grown  to  be  so 
marked  by  the  end  of  the  decade  as  to  deserve  a  separate 
chapter.  With  this  we  shall  close  the  present  collection  of 
essays. 


CHAPTER  XXI 

AMERICAN  REPORTS  ON  TAXATION.     III.    1908-1911 

In  the  preceding  chapter  we  have  summarized  the  reports 
for  the  years  1901-1907.  In  the  four-year  period  now  under 
review,  a  far  more  voluminous  batch  of  Uterature  on  the  sul> 
ject  appeared.  While  we  find  reports  of  special  state  tax  com- 
missions almost  every  year,  from  1901  to  1907,  it  was  only  in 
1902  and  1907  that  as  many  as  three  appeared.  In  1908, 
however,  there  were  no  less  than  six  such  reports,  in  each  of 
the  two  following  years  three  more,  and  in  1911  not  less  than 
five  more.  So  that  in  the  four-year  period  under  review  we 
have  seventeen  reports  as  against  twelve  in  the  preceding  seven- 
year  period. 

In  addition  to  this  unexampled  activity  we  find,  as  a  new 
feature,  the  reports  of  permanent  tax  conmiissions.  Permanent 
tax  commissions  or  commissioners  existed  indeed  before  this 
period  in  a  few  states,  but  with  a  few  exceptions,  as  we  have 
seen,  their  powers  were  slight  and  their  reports  largely  formal 
in  character.  From  1908  on,  however,  not  only  were  numer- 
ous permanent  commissions  of  a  new  type  created,  but  several 
of  the  old  commissions  were  granted  increased  powers,  with 
the  result  that  their  reports  often  contain  noteworthy  dis- 
cussions. 

Before  examining  the  special  and  the  permanent  commissions, 
however,  we  shall  follow  the  plan  adopted  in  the  preceding 
chapter  and  take  up  first  the  municipal  commissions. 

I.  Report  of  Municipal  Commissions 

During  the  period  under  review  the  agitation  in  New  York 
continued  with  but  little  abatement.  One  of  the  reports 
of  the  mayor's  commission  mentioned  in  the  last  chapter^ 
it  will  be  remembered,  contained  a  recommendation  to  aban- 
don the  remaining  vestiges  of  the  personal  property  tax  in 
New  York  City.    Mayor  Gaynor  had  no  sooner  assumed  office 

» Supra,  p.  623. 
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than  he  espoused  the  scheme;  and  this  led  to  an  investigation  by 
a  committee  of  the  Chamber  of  Commerce/  which  reported 
"that  the  assessment  and  collection  of  personal  taxes  under  the 
general  property  tax  law  is  troublesome  and  expensive,  that 
the  revenue  is  small  comparatively,  and  that  the  exemption  of 
these  remaining  subjects,  while  affording  grateful  relief  alike  to 
all  classes  and  taxpayers,  would  not  sensibly  increase  the  bur- 
den of  taxation  in  other  directions."  The  committee  felt  con- 
strained, however,  to  oppose  the  law  on  the  ground  that  it 
ought  to  be  applied  to  the  state  as  a  whole.  What  they  feared 
was  a  resulting  increase  in  the  system  of  so-called  indirect  taxes, 
or  special  levies.  In  a  valuable  appendix  we  find  a  memorandum 
on  the  history  and  existing  status  of  the  law  of  New  York  re- 
garding personal  taxation. 

While  the  conmiittee  of  the  Chamber  of  Commerce  was  thus 
hesitating,  a  similar  committee  of  the  Merchants'  Association 
took  stronger  ground.^  As  the  present  writer  was  a  member  of 
this  committee  we  shall  limit  ourselves  here  to  the  statement 
that  the  report  warmly  espoused  the  project  of  the  complete 
abolition  of  the  personal  tax  in  the  city.  The  concluding  para- 
graph, however,  is  perhaps  worth  quoting: 

"  The  receipts  from  the  tax  on  personal  property  are  so  small  that 
we  do  not  believe  it  will  be  necessary  to  provide  a  substitute  as  a 
source  of  revenue.  The  resulting  increase  in  the  value  of  other  prop- 
erty will  in  all  probability  save  the  municipal  treasury  from  any  loss. 
Should  events  prove,  however,  that  a  substitute  is  needed,  it  will 
surely  not  be  difficult  to  find  one,  the  yield  of  which  will  be  the  de- 
sired revenue,  not  deficits,  mendacity  and  injustice." 

The  report  of  the  committee  was  unanimously  adopted  by  the 
board  of  directors,  and  the  association  warmly  espoused  the  bill. 
Although  this  failed  of  passage  in  the  legislature  by  a  narrow 
majority,  its  object  was  accomplished  in  part  by  the  passage  of 
the  secured-debts  bill  in  the  following  year;  ^  and  it  will  prob- 

^  Report  of  the  Committee  on  State  and  Municipal  Taxation  of  the  Chamber 
of  Commerce  on  the  Bill  to  amend  Section  4  of  the  Tax  Law  in  Relation  to  the 
Exemption  of  Personal  Property  from  Taxation,  May,  1910.  This  report  is 
also  printed  in  the  Monthly  Bulletin,  vol.  ii.,  no.  2  of  the  Chamber  of  Com- 
merce, pp.  20-32. 

*  Report  of  the  Committee  on  Finance  and  Taxation  of  the  Merchants' 
Association  of  the  City  of  New  York  on  the  System  of  Personal  Taxation. 
March  26^  1910.  This  report  was  published  in  the  Merchants  Association 
Bulletin  and  also  separately. 

» C/.  supra,  p.  639. 
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ably  not  be  very  long  before  the  object  of  the  agitation  will 
have  been  entirely  achieved. 

While  the  taxation  of  personal  property  in  New  York  has 
almost  reached  the  vanishing  point,  the  situation  in  Baltimore 
is  slightly  different.  An  advisory  committee,  of  which  Professor 
Hollander  was  chairman,  was  created  in  1907.^  The  conditions 
which  led  to  its  appointment  were  declared  to  be  the  urgent  need 
for  increased  expenditures,  the  burdensome  character  of  the 
direct  property  tax,  and  the  inelasticity  in  the  other  sources 
of  revenue.  The  committee  recommended  that  additional 
revenues  be  secured  by  an  increase  in  the  liquor  licenses,  and 
by  the  taxation  of  the  street  franchises  of  public  service  corpora- 
tions. They  also  suggested  an  increase  in  the  powers  and  the 
efficiency  of  the  Appeal  Tax  Court,  the  body  charged  with  the 
administration  of  the  property  tax,  so  as  to  secure  a  continuous 
assessment  of  real  estate  "without  the  spasm  and  disturbance 
of  irregular  general  reassessments."  The  most  interesting  part 
of  the  report  is  that  which  deals  with  personal  property.  The 
so-called  Baltimore  plan,  as  is  well  known,  is  the  scheme  whereby 
certain  securities — ^namely,  every  kind  of  bond  or  certificate 
of  indebtedness,  and  every  kind  of  corporate  share  other  than 
those  of  Maryland  companies — are  taxed  at  a  flat  rate  of  three 
mills.  The  adoption  of  this  plan  resulted  in  the  increase  of  the 
assessments  from  about  six  millions  in  1896  to  over  one  hundred 
and  fifty  millions  in  1907.  This  remarkable  showing,  however, 
by  no  means  blinded  the  committee  to  the  defects  that  still 
inhere  in  the  system,  for  in  1907,  in  a  population  of  550,000  only 
2,281  individuals  were  returned  as  owning  securities.  The 
committee  tell  us: 

"  To  accept  the  testimony  of  the  city's  tax  books,  and  believe  that  the 
entire  individual  ownership  of  such  forms  of  wealth  is  concentrated 
in  2,281  persons,  is  an  impossible  strain  upon  even  the  most  optimistic 
credulity.  .  .  .  The  fact  .  .  .  can,  onlj^  have  one  possible  explana- 
tion to  any  reasonable  mind,  and  that  is  that  the  existing  methods  of 
assessment  fail  to  secure  anji-hing  like  a  thorough  return  for  purposes 
of  taxation  of  such  forms  of  wealth." 

On  the  other  hand,  the  tax  on  tangible  personalty,  primarily 
household  effects  and  mercantile  stocks,  worked  far  more  badly. 
The  committee  inform  us,  with  a  certain  naivete,  that  "few 

*  Report  of  the  AdmsoT\j  Committee  on  Taxation  and  Revenue  submitted  to 
the  Mayor  of  Bnltimnre.    Baltimore,  1908 — 152  pp. 


AMERICAN  REPORTS  ON  TAXATION  661 

citizens  of  Baltimore  will  be  prepared  to  learn  that  the  net 
taxable  basis  of  tangible  property  is  actually  less  in  1908  than 
it  was  1898."  In  the  same  way  we  are  told  that  the  net  assess- 
ment of  shares  of  Maryland  corporations  owned  in  Baltimore 
fell  from  forty-one  millions  in  1900  to  thirty-six  millions  in  1908. 
The  committee  therefore  advocate  the  creation  of  a  State  Tax 
Commissioner  vnth  concentrated  responsibility,  and  a  better 
organization  of  the  Appeal  Tax  Court.  They  take  pains,  how- 
ever, to  disclaim  any  '*  endeavor  to  drag  the  ponds  or  to  go 
through  Baltimore  with  a  fine-tooth  comb,"  for  "such  a  pro- 
cedure is  manifestly  Utopian  in  result,  and  the  mere  effort 
to  realize  it  would  mean  a  costly,  offensive  inquisition  that  would 
be  repudiated  after  the  briefest  trial."  While  the  state  tax 
commission  was  not  appointed,  the  other  important  recommen- 
dations of  the  committee  were  adopted,  such  as  the  increased 
taxation  of  liquor  licenses,  the  systematic  reassessment  of  real 
and  personal  property,  and  the  organization  of  the  Appeal 
Tax  Court  on  a  professional  basis.  As  a  result,  the  assessments 
of  personalty  have  slightly  increased,  but  the  increases  have 
l)een  relatively  far  less  than  in  the  case  of  real  estate,  and  the 
problem  is  almost  as  far  from  a  satisfactory  solution  as  it  was 
before  the  committee  reported. 

The  Pittsburg  report  deserves  only  a  word,^  as  it  concerns 
itself  with  the  sin^e  question  of  classification  of  real  estate. 
Pittsburg,  as  is  well  known,  had  retained  the  primitive  classifica- 
tion into  city,  rural,  and  agricultural  property.  The  committee 
of  1910  find  that  this  discrimination  penalized  the  business 
interests  and  the  small  householder,  and  that  it  encouraged 
speculation.  They  accordingly  oppose  the  whole  system  and 
recommend  the  introduction  of  a  bill  to  abolish  the  present 
classification,  and  to  provide  for  a  uniform  valuation  as  in 
other  American  cities.  These  recommendations  became  law  in 
1911. 

II.  Special  State  Tax  Commissions 

During  1908  no  less  than  six  special  state  tax  commissions 
published  their  reports.    The  first  in  order  was  that  of  Massachu- 

*  Tax  Property  on  FvU  Valve.  Recommendation  for  Legislation  to  abolish 
Present  Classification  of  Property  for  Taxation  Purposes.  Report  of  Com- 
mittee on  Real  Estate  and  Taxation^  approved  by  Chamber  of  Commerce  of 
PiUsbnrg,  November  10,  1910.    Pittabun?,  1910—7  pp. 
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setts. ^  The  report  of  the  committee  of  1906^  had  been  so  inade- 
quate that  the  new  commission  was  given  a  broad  scope.  The 
commission  find  that  the  general  property  tax  grossly  violates 
the  constitutional  injunction  that  taxation  should  be  "propor- 
tional and  reasonable."  Concluding  that  the  existing  distribu- 
tion of  the  corporate  franchise  tax  is  both  illogical  and  unfair, 
they  recommend  that  the  railroad,  telephone  and  telegraph 
companies  tax  be  retained  entirely  by  the  commonwealth, 
and  that  the  street  railway  commutation  tax  of  1906  go  en- 
tirely to  the  localities;  that  in  the  case  of  manufacturing  cor- 
porations, a  compromise  be  adopted,  whereby  the  state  retain 
the  portion  of  the  tax  represented  by  stock  owned  outside  the 
state,  but  that  one-half  of  the  remainder  only  be  distributed 
to  the  places  where  the  stockholders  reside,  the  other  half  to 
be  given  to  the  localities  where  the  business  is  conducted. 

The  chief  concern  of  the  commission,  however,  was  with  the 
personal  property  tax.  Statistics  are  presented  to  show  the 
breakdown  of  this  system  in  Massachusetts  and  elsewhere,  and 
to  it  is  ascribed  the  concentration  of  personal  property  in  a 
very  small  number  of  towns.  The  commission  conclude  that 
until  the  methods  of  taxing  intangible  personalty  are  changed, 
"our  tax  laws  will  remain  vitally  and  fundamentally  defective." 
Their  proposed  remedy  is  the  adoption  of  the  Pennsylvania  or 
Baltimore  plan  of  taxing  securities  at  a  low  flat  rate.  Ck)nceding 
that,  except  in  the  case  of  mortgages  and  personal  property 
held  in  trust,  there  is  more  or  less  evasion,  they  add:  "but 
even  so,  a  far  greater  proportion  of  such  property  is  reached 
than  in  other  states,  and  the  persons  who  are  taxed  pay  a 
reasonable  rate,  which  does  not  produce  material  hardship. 
The  tax  is  not  looked  uix)n  as  odious  or  confiscatory,  and  yields 
a  substantial  revenue."  Accordingly  they  recommend  a  con- 
stitutional amendment  to  permit  classification,  and  also  urge 
an  increase  in  the  powers  of  the  state  tax  commissioner  over  local 
assessors. 

The  Ohio   commission  reported  at  about  the  same  time.' 

*  Report  of  the  Commission  on  Taxation  to  investigate  the  Subject  of  Taxa- 
tion and  to  codify f  revise  and  amend  the  Laws  relating  thereto,  Boston,  1908. 
—234  pp. 

» Cf.  supra,  p.  638. 

*  Report  of  the  Honorary  Commission  appointed  by  the  Governor  to  investi- 
gate the  Tax  System  of  Ohio  and  recommend  Improvements  therein.  Columbus, 
1908.  This  report  api>carod  in  two  versions,  one  of  62  pp.,  including  a  let- 
ter of  the  Governor,  and  one  of  64  pp.  without  this  letter. 
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They  present  first  a  clear  outline  of  the  existing  system,  includ- 
ing the  Nichols,  the  Willis,  and  the  Cole  laws  applying  to  cor- 
porations. The  chief  inequalities  which  they  discuss  in  detail 
are  those  between  owners  of  real  and  personal  property;  among 
owners  of  real  estate;  among  owners  of  personal  property; 
between  individuals  and  corporations;  and  among  corporations. 
They  conclude: 

"  That  the  general  property  tax  is  a  failure  for  purposes  either  of 
revenue  or  equality;  that  more  than  one-half  of  the  total  wealth  of  the 
state  in  intangible  property  alone,  escapes  taxation;  that  of  intangible 
property,  under  ten  per  cent,  perhaps  not  even  five  per  cent,  is  listed 
on  the  duplicates;  .  .  .  that  the  intermingling  of  state  and  local  sources 
of  revenue  produces  conflict  between  the  counties,  concealment  of 
public  expenditures  and  a  tendency  to  extravagance;  that  the  methods 
of  taxing  corporations  are  antiquated  and  cumbersome;  .  .  .  and 
finally,  that  the  chief  sufferer  from  all  these  ills  is  the  citizen  whose 
possessions  are  so  clearly  visible  that  no  defence  or  evasion  can  secure 
their  escape." 

Their  chief  reconunendations  are:  a  constitutional  amend- 
ment to  permit  classification;  the  establishment  of  a  state  tax 
board  with  considerable  powers;  a  more  frequent  appraisement 
of  real  estate;  the  separation  of  state  and  local  revenues;  and 
authority  to  the  local  communities  to  secure  publicity  in  taxa- 
tion. The  report  of  the  Ohio  commission  is  able,  clear-cut 
and  succinct.  A  few  years  later  several,  at  least,  of  their 
recommendations  were  adopted.  A  state  tax  commission  was 
established,  the  decennial  real  estate  assessment  was  changed 
to  a  quadrennial  assessment,  and  provision  was  made  for 
sending  to  each  taxpayer  a  printed  copy  of  the  real  estate 
roll. 

A  few  months  later  followed  the  short  but  comprehensive 
report  of  the  Louisiana  commission.^  They  were  forced,  we 
are  told,  to  the  conclusion  that  "a  general  property  tax  system, 
based  on  a  constitutional  requirement  of  equality  and  uni- 
formity, is  vicious  and  leads  to  the  grossest  inequalities  and 
injustice,"  and  that  "the  extent  of  this  injustice  and  equality 
in  Louisiana  is  startling."  After  adding  a  long  array  of  figures 
which  "tell  a  disheartening  story,"  they  hold  that  the  con- 
stitutional provisions  requiring  the  uniform  general  property 
tax  "are  a  delusion"  and  "that  this  open  and  flagrant  violation 

*  Report  of  the  Tax  Commission  of  Louisiana.   Baton  Rouge,  1908. — 36  pp. 
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of  law  must  have  a  most  pernicious  effect."  They  therefore 
recommend  a  constitutional  amendment  which  will  permit  a 
departure  from  the  uniform  general  property  tax;  the  separation 
of  state  from  local  taxation,  which  they  consider  a  *'  fundamental 
principle";  the  creation  of  a  permanent  tax  conmiission  with 
powers;  the  exemption  of  mortgages;  the  imposition  of  a  true 
inheritance  tax;  the  taxation  of  salt,  sulphur,  petroleum  and 
gas  mines,  according  to  gross  product;  the  separate  assessment  , 
of  land  and  improvements;  a  corporate  franchise  tax;  and  a 
cotton-future  stamp  tax.  Finally,  they  oppose  the  existing 
license  taxes.  *^An  occupation  tax  on  a  praiseworthy  pursuit 
is  vicious  in  principle.  No  man  ought  to  be  made  to  pay  for 
the  mere  privilege  of  earning  a  li\^ng.  There  is  no  form  of 
tax  which  provokes  such  a  flood  of  perjury  as  accompanies  the 
levy  and  collection  of  these  taxes."  Three  concurring  reports 
are  made  by  individual  members;  one  on  home  rule  in  taxation; 
another  on  the  taxation  of  mortgages;  and  a  third  on  the  neces- 
sity of  the  constitutional  amendment.  It  would  be  diflBcult 
to  find  in  any  other  recent  report  so  much  valuable  information 
packed  into  so  Uttle  compass. 

Toward  the  end  of  the  year,  and  almost  simultaneously,  ap- 
peared the  reports  of  three  more  New  England  states.  The  Ver- 
mont report  ^  begins  by  asserting  **  undoubtedly  there  is  in  the 
state  a  widespread  belief  that  there  is  something  radically  wrong 
with  our  present  system  of  taxation."  After  presenting  a  mass 
of  statistics  they  conclude  that  "the  administrative  provisions 
of  our  present  tax  law  are  largely  ignored  and  evaded  by  both 
the  listers  and  taxpayers."  They  declare,  however,  that  any 
radical  change  in  the  system  should  be  attempted  only  after  a 
more  thorough  and  exhaustive  investigation  of  the  conditions 
in  the  neighboring  states  than  they  have  been  able  to  make. 
Their  chief  recommendations  comprise:  a  tax  conmiission  with 
centralized  control,  for  "taxation  can  never  be  equal  in  this 
state  under  the  present  system  of  assessment  by  local  boards 
of  listers,  with  nothing  but  local  interests  and  bias  to  control 
them";  the  separate  appraisal  of  land  and  buildings;  the  aboli- 
tion of  the  power  to  offset  debts;  a  direct  inheritance  tax;  the 
abolition  of  the  distinction  in  the  treatment  of  shares  of  domes- 
tic and  foreign  corporations;  and  the  reduction  of  the  savings 

^  Report  of  the  Commission  on  Taxation  of  the  State  of  Vermont.  Montpe- 
lier,  1908.— 115  pp. 
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bank  tax,  on  the  ground  that  it  is  "not  according  to  ability, 
but  according  to  vulnerability."  One-half  of  the  commission 
also  recommend  the  adoption  of  the  Baltimore  plan,  believing 
that  there  is  in  Vermont  no  constitutional  objection  to  its 
adoption.  A  minority  of  two  object  to  the  flat  rate  plan,  and 
recommend  in  five  lines  a  graduated  income  tax. 

The  Maine  commission  ^  also  tell  us  that  all  compulsory 
listing  laws  are  a  failure.  They  find  that  **it  is  not  necessarily 
just  and  equitable  that  all  classes  of  property  shall  be  taxed  in 
the  same  manner  and  all  pay  the  same  rate.*'  They  consider 
the  question  of  separation  of  state  and  local  revenues,  but 
conclude  that,  notwithstanding  its  advantages,  "to  raise  all 
our  revenue  by  taxing  franchises  would  tend  to  extravagant 
legislation.''  Recommending  the  continuance  of  a  direct  state 
tax,  although  only  at  half  rates,  they  propose  that  the  tax 
should  hereafter  be  apportioned  (not  assessed)  on  the  basis 
of  respective  land  values.  They  prefer  a  taxation  of  corpora- 
tions on  the  ad  valorem  rather  than  the  earnings  basis;  and 
suggest  an  inheritance  tax,  a  reduction  of  the  bank  tax,  and  an 
abolition  of  the  retaliatory  provisions  in  the  insurance  taxes. 
They  welcome  the  adoption  of  the  Baltimore  plan  for  the  taxa- 
tion of  mortgages,  and  warmly  espouse  the  creation  of  a  per- 
manent tax  commission.  Finally,  they  pay  some  attention  to 
the  legal  problems  connected  with  the  assessment  of  wild  lands 
and  refuse  to  recommend  a  stumpage  tax  on  timber  lands. 

The  New  Hampshire  report  consists  of  two  bulky  volumes — 
the  report  proper  and  an  appendix,  which  comprises  all  the  tax 
laws  from  1641  to  the  present,  as  well  as  the  laws  and  constitu- 
tional provisions  now  in  force.^  The  commission  point  out 
that  the  New  Hampshire  system  differs  from  that  in  other 
states  in  that  only  such  property  is  taxable  as  is  expressly 
enumerated.  But  that  does  not  seem  to  make  the  situation 
any  better.  They  tell  us  that  "where  one  person's  property  is 
assessed  at  20  per  cent,  and  another  person's  at  250  per  cent, 
of  the  true  value  in  the  same  locality,  the  burdens  of  taxation 
are  not  equally  distributed":  moreover,  "virtually  no  regard 
whatever  is  paid  to  the  law  requiring  sworn  inventories  to  be 
returned  to  the  assessors."    Their  language  is  not  always  cour- 

*  Report  of  the  Maine  Tax  Commission.    Waterville,  1908. — 91  pp. 

*  Report  of  New  Harnpshire  Tax  Commission  of  1908.  Concord,  1908. — 
326  pp.  Appendix  to  Report  of  Tax  Commission  of  1908.  Taxation  in  New 
Hampshire.    Concord,  1908. — .'JOG  pp. 


656  ESSAYS  IN  TAXATION 

teous,  as  when  they  quote  an  ex-govemor  of  West  Virginia  as 
asserting  "that  the  tax  laws  of  Ohio  are  the  most  imbecile  and 
jackassical  of  any  in  the  country.''  They  also  refer  to  the 
*' ostrichlike"  method  of  Iowa  and  Illinois  of  assessing  property 
at  one-fourth  to  one-fifth  of  true  value.  The  commission  con- 
sider i£  "a  needless  waste  of  time  to  discuss  at  length  the  escape 
of  intangible  personalty,"  but  they  do  not  like  the  Baltimore 
plan  because  "in  spite  of  the  temptation  to  be  honest  held  out 
to  the  citizens  of  Maryland,  a  good  proportion  of  the  intangible 
property  taxed  is  a  figment  of  the  assessors.  If  they  are  to 
guess  at  all,  it  might  as  well  be  for  the  larger  rate  as  for  the 
smaller.  The  same  opportunities  for  evasion  and  doomage 
exist  there  as  elsewhere." 

The  conclusions,  however,  are  definite.  The  commission 
reconmiend  the  separation  of  state  and  local  revenues,  the 
state  to  keep  three-fourths  of  the  railway,  bank  and  insurance 
taxes,  in  order  to  obviate  the  necessity  of  any  state  tax.  They 
also  advocate  the  complete  exemption  of  money  and  credits, 
as  in  Washington.  "  The  people  will  not  pay  and  will  not  choose 
assessors  who  will  enforce  the  law.  The  doors  of  evasion  cannot 
be  closed  by  legislative  enactments."  They  propose  a  direct 
inheritance  tax,  even  though  a  constitutional  amendment  may 
be  necessary;  take  exception  to  the  Massachusetts  scheme  of 
taxing  business  corporations;  and  recommend  a  tax  based  upon 
a  capitalization  of  net  income.  The  poll  tax  ought  to  be  re- 
formed by  being  made  a  fixed  tax  instead  of  being  treated  as  a 
part  of  the  property  tax.  Finally,  a  strong  argument  is  made 
for  a  permanent  tax  commission.  A  separate  report  on  railway 
taxation  is  written  by  one  of  the  commissioners,  discussing 
in  detail  the  various  methods  utilized  in  the  United  States. 
Three  years  later  their  recommendation  for  a  permanent  tax 
commission  was  adopted. 

It  will  perhaps  not  be  entirely  amiss  to  join  to  the  reports  of 
the  preceding  states  that  of  the  Hawaii  commission.^  The 
problems  of  Hawaii  are,  of  course,  very  different  from  those 
existing  on  the  continent,  for  as  the  commission  point  out, 
Hawaii  is  an  agricultural  country.  "Industrial  life  is  not  com- 
plicated as  yet;  and  it  is  not  easy  to  evade  taxes  on  personalty 
nor  difficult  to  find  the  property  itself."    Moreover,  securities, 

*  Report  of  the  Tax  Commission  to  the  Gotfemor  of  Hawaii^  June  50,  1908, 
Honolulu,  1908.— 87  pp. 
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mortgages,  and  promissory  notes  are  not  taxable,  and  money 
is  taxed  only  to  the  banks.  The  real  problems  of  Hawaii  are 
therefore  those  of  the  acbninistration  of  the  real  estate  tax,  of 
the  so-called  **enterprise-for-profit"  tax,  and  of  the  income  tax. 
The  commission  recommend  an  assessment  of  real  estate  for 
three  years  instead  of  an  annual  assessment,  as  at  present;  and 
the  abolition  of  the  eight-year  rental  system,  whereby  the  selling 
value  of  houses  is  estimated  at  eight  times  their  actual  rental 
value.  On  the  other  hand,  they  do  not  recommend  the  aboli- 
tion of  the  tax  on  growing  crops,  nor  of  the  enterprise-for- 
profits  tax.  A  minority  report,  however,  objects  to  the  con- 
tinuance of  the  latter  as  long  as  the  income  tax  remains  in  force. 
Finally  the  commission  suggest  certain  amendments  in  the 
inheritance  tax  and  uphold  the  poll  tax.  Taking  it  all  in  all, 
the  report  is  most  interesting  as  showing  the  influence  of  eco- 
nomic environment  upon  fiscal  systems. 

In  the  following  year,  1909,  we  find  three  reports.  The  Dela- 
ware commission  ^  call  attention  to  the  fact  that  the  state 
has  a  system  of  separation  in  force.  Local  revenues  are  de- 
rived from  property  and  poll  taxes  while  the  state  treasury 
is  supported  chiefly  by  corporation,  franchise  and  business 
or  occupation  taxes.  But  the  dissatisfaction  is  still  pronounced. 
In  the  first  place,  the  state  business  and  occupation  taxes  are 
entirely  too  crude.  The  conmiission  suggest  in  their  stead  a 
consideration  of  the  Ontario  business  assessments.  In  the  case 
of  railways  the  commission  point  out  that  none  of  the  existing 
laws  imposing  taxes  on  passengers,  net  earnings,  stock,  etc,, 
is  enforced,  but  that  the  taxes  are  commuted  from  year  to  year. 
The  commission,  albeit  somewhat  doubtfully,  reconmiend  a 
continuance  of  the  commutation  plan,  although  based  on  a 
better  assessment.  They  also  suggest  an  inheritance  tax,  an 
increase  of  the  license  tax,  and  the  securing  of  an  income  from 
the  oyster  beds.  In  the  matter  of  local  taxation  they  refrain 
from  any  recommendations.  In  theory  they  believe  the  fairest 
tax  would  be  that  upon  incomes,  but  they  tell  us  that  in  practice 
the  attempt  to  discover  true  income  has  raised  enormous 
difficulties.  Finally,  they  propose  the  creation  of  a  permanent 
tax  board.  A  series  of  appendices  gives  a  history  of  taxation 
in  Delaware  and  a  survey  of  the  existing  laws. 

^  Report  of  State  Revenue  and  Taxation  Commission  of  the  Joint  Assembly 
of  the  State  of  Delaware.    January  5,  1909,  Dover. — 83  pp. 
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The  Kentucky  report  appeared  at  the  end  of  the  year.*  The 
commission  was  divided  into  two  groups,  one  known  as  the 
Advisory  Commission,  to  make  recommendations,  and  the  other 
the  Tax  Commission,  to  frame  legislation.  The  commission  as 
a  whole  reported  that  the  Kentucky  system  is  inadequate  for 
four  reasons:  "First,  it  does  not  produce  sufficient  revenue; 
second,  it  places  an  undue  portion  of  the  public  burden  on 
some  classes  of  property;  third,  it  has  resulted  in  driving  and 
keeping  from  the  state  a  large  amount  of  capital;  fourth,  it 
produces  evasion,  dishonesty  and  perjury,  encourages  contempt 
for  the  law  and  lowers  the  moral  standard  of  our  people."  The 
recommendations  are  a  constitutional  amendment  permitting 
classification;  a  permanent  tax  commission  with  large  powers; 
and  the  separation  of  state  and  local  revenues.  The  report 
abounds  in  facts  showing  the  breakdown  of  the  property  tax; 
the  shifting  of  the  mortgage  tax  upon  the  borrower;  and  the 
undue  burdens  borne  by  the  farmers.  An  appendix  presents 
a  large  number  of  quotations  from  other  tax  commissions  and 
writers  on  finance,  designed  to  support  the  vigorous  conclusions 
of  the  commission. 

On  a  preceding  page  ^  we  called  attention  to  the  recommenda- 
tions of  the  Massachusetts  commission  of  1908.  The  Supreme 
Court  was  asked  whether  the  proposed  three-mill  tax  would 
be  constitutional;  and  when  they  reported  in  the  negative,  the 
General  Court  agreed  to  a  constitutional  amendment  to  per- 
mit such  classification.  Thereupon  a  special  commission  was 
appointed  to  consider  the  question  and  the  arguments  on  either 
side  were  summed  up  by  Professor  Bullock  ^  and  Mr.  Matthe^^'S.^ 
The  special  commission  after  considering  these  arguments  made 
a  report  in  December,  1909.^  They  stated  that  classification 
was  recommended  in  order  to  introduce  a  satisfactory  plan  of 

*  Tax  Revision.  State  of  Kentucky,  Tax  Commiasionf  Advisory  Commis- 
siouy  Frankfort,  1909. — 45  pp. 

^Supra^  p.  652. 

'  Argument  in  Favor  of  the  Proposed  Constitutional  Amendment  permitting 
the  General  Court  to  classify  Property  for  the  purposes  of  Taxation.  By 
Chjirles  J.  Bullock  for  the  Taxation  Committee.  Boston  Chamber  of  Com- 
merce.   October  26,  1909.— 58  pp. 

*  The  Proposed  Amendment  of  the  State  Constitution.  Argument  of  the 
Remonstrants.    By  Nathan  Matthews,  Boston,  1909. 

*  Report  of  the  Commission  appointed  under  the  Provisions  of  Chapter  lJi£ 
of  the  Resolves  of  1909y  to  investigate  the  Laws  relating  to  Taxation.  Boston, 
1909.— 80  pp. 
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taxing  machinery  for  the  promotion  of  manufacturing  enter- 
prises; in  order  to  adopt  a  proper  method  of  taxing  various  lands 
for  the  encouragement  of  timber  culture;  and  in  order  to  estab- 
lish a  more  equitable,  productive  and  enforcible  system  of  taxing 
intangible  personalty.  After  an  examination  of  these  arguments, 
the  commission  conclude  against  the  proposition.  The  evils 
of  the  present  system,  they  think,  have  been  exaggerated. 
"No  evidence  of  the  existence  of  widespread  dissatisfaction  and 
general  demoralization  has  been  produced."  They  contend  that 
"whatever  the  shortcomings  of  the  present  system  may  be, 
the  evils  likely  to  be  produced  by  the  proposed  remedy  would 
be  far  worse."  These  objections  they  sum  up  as  follows:  first, 
the  three-mill  tax  would  cause  economic  disturbance  by  un- 
settling values  and  encouraging  capital  to  seek  foreign  invest- 
ment; second,  it  would  cause  financial  disturbance  by  reducing 
revenues;  third,  the  power  of  classification  might  be  used  to 
introduce  a  multitude  of  special  taxes  with  various  rates,  thus 
threatening  the  stability  of  values;  fourth,  the  desire  to  secure 
legislative  favor,  in  the  form  of  reduced  taxation  would  produce 
constant  agitation;  fifth,  the  passage  of  the  amendment  would 
open  the  door  to  the  enactment  of  unjust,  discriminating  meas- 
ures, designed  to  penalize  wealth.  Appendices  to  the  report 
contain  provisions  of  the  state  constitutions  referring  to  classi- 
fication, and  a  synopsis  of  the  recommendations  made  by  all 
special  tax  commissions  in  Massachusetts.  The  report  of  the 
conunission  was  sufficient  to  kill  the  movement  for  classification. 

The  year  1910  opened  with  a  report  from  another  New  Eng- 
land state.  The  Rhode  Island  committee,  like  its  predecessors, 
found  conditions  most  unsatisfactory.^  "The  General  Property 
Tax  has  proved  ineffectual  in  producing  revenue;  unjust  because 
it  places  the  burden  upon  the  weak  and  unwary  and  the  con- 
scientious, while  it  allows  the  shrewd  and  powerful  to  escape; 
inadvisable  because  it  brings  the  law  into  disrepute  and  debases 
the  morals  of  the  community."  After  the  usual  figures  to  verify 
these  conclusions,  the  committee  reconunend  the  establish- 
ment of  some  form  of  effective  state  supervision;  a  classification 
of  property  with  a  low  flat  rate  on  certain  forms  of  intangibles; 
a  reform  of  the  corporation  tax  law  (Rhode  Island  being  one 

*  State  of  Rhode  Island  and  Providence  Plantations.  Report  of  the  Joint 
Special  Committee  on  the  Taxation  Laws  of  Rhode  Island.  Ftovidence,  1910. 
—183  pp. 
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of  the  few  states  which  still  clung  to  the  primitive  method  of  the 
general  property  tax  as  applied  to  corporations) ;  the  provision 
for  an  independent  state  revenue  from  corporations,  and  inherit- 
ances; and  a  separate  assessment  of  land  and  improvements. 
Each  of  these  points  is  worked  out  in  detail  with  a  wealth  of 
figures,  of  quotations  and  a  careful  consideration  of  the  argu- 
ments on  the  other  side.  The  conmiittee,  however,  do  not  go  so 
far  as  to  advocate  local  option  in  taxation  because  they  think 
that  this  virtually  means  the  adoption  of  the  single-tax  system. 
In  two  valuable  appendices  are  contained  an  account  of  the 
system  of  tax  supervision  in  each  state  and  territory,  and  a  sur- 
vey of  the  corporation  tax  in  the  most  important  states. 

Later  on  in  the  year  appeared  the  important  report  of  the 
California  commission.^  This  commission  was  originally  con- 
stituted in  1905,  made  its  report  in  1906,^  and  prepared  a  con- 
stitutional amendment  which  was  defeated  in  1908.  The 
commission  was  then  reconstituted,  with  Professor  Plehn  as 
secretary,  and  proceeded  to  prepare  a  new  amendment.  This 
provided  for  a  complete  separation  of  state  and  local  revenues, 
the  state  revenues  to  be  derived  from  taxes  on  the  gross  receipts 
of  corporations,  together  with  taxes  on  banks,  and  franchises  in 
general.  The  legislature  was  to  be  permitted  to  change  the  rates 
as  contained  in  the  amendment  only  by  a  three-fourths  vote,  and 
recourse  was  to  be  taken  to  a  general  property  tax  only  in  case 
these  revenues  might  prove  to  be  inadequate.  The  commission 
undertook  to  ascertain  in  detail  how  this  plan  would  work,  and 
entered  into  correspondence  with  every  assessor  in  the  state. 
The  result  was  an  accurate  statement  of  what  each  countv 
would  gain  or  lose.  On  the  strength  of  these  statistics  the 
commission  again  called  attention  to  the  defects  of  the  general 
property  tax,  the  real  meaning  of  separation,  and  the  objects 
of  the  new  scheme.  Incidentally  they  pointed  out  that  the 
system  of  state  equalization  makes  matters  worse  rather  than 
better.  In  a  separate  section  a  series  of  telling  quotations 
from  various  authorities  is  introduced.  It  may  \ye  added  that 
the  California  commission  made  out  so  good  a  case  tliat  the 
amendment  was  adopted  in  the  autumn  of  1910.' 

At  close  of  1910  and  the  beginning  of  1911  the  conmiissions 

*  Report  of  the  Commission  on  Revenue  and  Taxation.  Sacramento,  1910. 
-77  pp. 

«  Cf.  supra,  p.  636/ 
*Cf.  supra,  p.  372. 
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of  Delaware  and  Rhode  Island,  whose  first  reports  have  been 
mentioned  above, ^  made  supplemental  reports  for  the  use  of  the 
new  legislatures.  The  Delaware  commission^  content  them- 
selves with  repeating  most  of  their  previous  recommendations, 
but  emphasize  especially  two  points:  first,  that  no  satisfactory 
assessments  of  property  can  ever  be  made  by  local  assessors 
elected  by  the  people;  and  second,  that  it  is  highly  inexpedient 
to  revert  to  the  discredited  scheme  of  a.  direct  state  tax  on 
general  property.  The  Rhode  Island  committee^  go  more 
fully  into  certain  of  the  questions  discussed  in  the  previous 
report.  They  call  attention  to  the  fact  "that  the  general  prop- 
erty tax  under  which  Rhode  Island  operates  stands  to-day  dis- 
credited even  more  conclusively  than  a  year  ago."  The  com- 
mittee had  in  the  meantime  investigated  the  practical  w^orkings 
of  centralization  in  Wisconsin  and  Minnesota,  and  approve  of 
it  even  more  thoroughly  than  before.  They  discuss  in  detail 
the  tax  on  corporate  excess  and  conclude  that  "it  is  difficult 
to  conceive  of  a  more  complete  demonstration  of  the  unfitness 
of  our  present  system  of  taxation  to  adjust  itself  to  conditions 
as  they  exist  at  the  present  time."  A  valuable  appendix  con- 
tains all  the  important  changes  in  the  tax  laws  of  the  various 
states  during  1909  and  1910. 

In  the  year  of  1911,  finally,  the  reports  of  no  less  than  five 
commissions  were  published.  The  supplemental  report  of  the 
Rhode  Island  conmiission  has  just  been  mentioned.  But  some- 
what later  in  the  year  the  committee  made  another  report* 
repeating  its  reconmiendation  for  a  general  corporation  tax  in 
the  shape  of  a  tax  on  the  corporate  excess  of  manufacturing 
and  business  corporations.  This,  in  their  opinion,  should  be  a 
tax  on  the  excess  value  of  the  corporate  property  over  and  above 
the  assessed  value  of  its  real  estate,  tangible  personalty,  and  other 
exempted  assets.  The  committee  now,  however,  go  further 
and  recommend  the  extension  of  the  corporate-excess  tax  to 
public-utility  corxx)rations  as  well.  They  think  that  a  tax  on 
the  gross  receipts  of  corporations  in  general  would  necessitate 

*  Cf.  supTGy  p.  657. 

2  Report  of  the  Delaware  State  ReoeniLe  and  Taxation  Commission.  Dover, 
1910.— 13  pp. 

'  Second  Report  of  the  Joint  Special  Committee  on  the  Taxation  Laws  of 
the  State  of  Rhode  Island.    Providence,  191 1 . — 98  pp. 

*  Special  Report  of  the  Joint  Special  Committee  on  the  Taxation  Laws  of  the 
State  of  Rhode  Island  to  His  Excellency  the  Governor,  Providence,  1911. — 
58  pp. 


662  ESSAYS  IN  TAXATION 

many  objectionable  features  and  they  believe  that  the  corporate- 
excess  t£uc  may  be  applied  under  the  unit  rule  to  practically  all 
corporations.  A  low  rate  of  thirty  cents  on  the  hundred  dollars 
would,  in  their  opinion,  be  adequate  to  raise  all  the  necessary 
revenue  for  state  purposes,  and  they  think  that  in  this  way  a 
complete  separation  of  state  and  local  revenue  can  be  effected. 
This  recommendation  was  carried  out  by  the  legislature  early  in 
the  next  year.^ 

During  the  early  weeks  of  the  year,  there  appeared  the 
reports  of  two  tax  commissions  which  are  in  some  respects 
the  most  important  of  those  noted  in  this  chapter.  The  Illi- 
nois commission,  appointed  in  1909,  was  significant  in  count- 
ing among  its  members  and  assistants  scholars  like  President 
James  and  Professors  Merriam,  Kinley  and  Fairlie.  The 
report  proper  is  a  short  one,^  containing  the  findings  and  the 
recommendations.  But  the  material  on  which  these  are  based 
consists  of  two  large  volumes;  one  comprising  an  accoimt  of  the 
Illinois  system  by  Professor  Farlie,^  and  the  other  including 
a  compilation  of  tax  laws  and  decisions.^ 

Professor  Fairlie's  report  is  a  veritable  treatise  on  taxation, 
containing  not  only  an  historical  sketch  of  tax  legislation  in 
Illinois,  but  a  detailed  account  of  the  Workings  of  the  system  in 
every  particular.  Especially  noteworthy  are  the  discussions  of 
the  undervaluation  of  real  estate,  the  assessment  of  mortgages, 
the  taxation  of  corporations,  including  an  account  of  the 
Teachers'  Federation  cases,  and  the  subject  of  special  taxes 
and  fees.  A  chapter  is  devoted  to  a  survey  of  the  corporation 
tax  in  some  six  or  eight  typical  states  in  this  country.  On  the 
basis  of  the  conclusions  reached  by  Professor  Fairlie,  the  com- 
mission present  its  findings,  which  may  be  summed  up  in  the 
statement  that  **the  terms  of  the  revenue  law  are  unjust  in 
principle  and  unenforceable  in  practice.  The  most  deplorable 
consequence  is  the  demoralizing  influence  of  the  hiatus  between 
the  written  words  of  the  law  and  its  actual  administration." 

^  Cf.  supra,  p.  209. 

*  Special  Message  of  Charles  S.  Deneen,  Governor^  to  the  General  Assembly, 
transmitting  the  Report  of  the  Special  Tax  Commission.  Springfield,  1911.— 
35  pp. 

'  A  Report  of  the  Taxation  and  Revenue  System  of  Illinois.  By  John  A. 
Fairlie,  Chief  Clerk  of  the  Commission.    1910. — 255  pp. 

*  Compilation  of  Tax  Laws  and  Judicial  Dedmons  of  the  State  of  Illinois^ 
made  by  Albert  M.  Kale^  and  Ebner  M.  Liessmann,  under  the  direction  of  the 
Special  Tax  Commission.    Springfield,  191 1. — 273  pp. 
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The  recommendations  are  a  constitutional  amendment  permit- 
ting exceptions  to  the  rule  of  uniformity;  the  appointment  of  a 
state  tax  conmiission  with  strong  powers;  and  the  substitution  of 
county  for  local  assessors. 

Pennsylvania  has  long  been  in  advance  of  the  other  states  in 
matters  of  taxation,  but  the  need  of  certain  further  improve- 
ments in  the  system  made  itself  so  manifest  that  when  a  com- 
mittee of  the  legislature  was  appointed  to  consider  the  revision 
of  the  corporation  laws,  the  duty  of  considering  possible  changes 
in  the  revenue  system  was  added.  After  a  short  preliminary 
report  in  the  autumn  of  1910,  a  full  report  was  issued  early  in 
1911.^  The  committee  hold  that  the  existing  separation  of 
taxation  as  between  state  and  localities  "is  an  admirable 
feature  which  should  be  preserved."  After  considering  the 
questions  of  increased  revenue  for  the  state  and  of  equalization 
of  the  burdens,  they  recommend  a  direct  inheritance  tax  with 
an  amendment  of  the  constitution  to  permit  of  graduation;  a 
tax  at  a  flat  rate  on  anthracite  coal;  an  extension  of  the  mercan- 
tile license  taxes,  which  are  reported  to  work  well ;  a  repeal  of  the 
exemption  of  savings  banks  from  the  four-mill  tax;  and  a  repeal 
of  the  similar  exemption  of  manufacturing  companies.  On  the 
question  of  a  local  tax  on  the  real  estate  of  public  service  cor- 
porations the  committee  are  undecided.  Oii  the  question  of 
personal  property  taxation,  while  conceding  that  there  is  con- 
siderable evasion  of  the  law,  they  put  themselves  on  record  as 
against  the  proposal  to  return  to  a  local  personal  property  tax. 
They  think  that  the  Pennsylvania  system  of  a  flat  rate  on 
securities  works  well,  and  they  incline  to  the  opinion  that  an 
increased  centralization  in  the  assessment  of  the  remaining 
forms  of  p)ersonalty  may  accomplish  good  results.  On  this 
point,  however,  they  reserve  their  decision  and  ask  to  be  con- 
tinued in  office  to  make  a  further  study.  Finally,  they  suggest 
the  inauguration  of  a  regular  tax  conference  within  the  state. 

A  little  later  in  the  year  appeared  the  report  of  the  Vir- 
ginia commission — an   interesting   and  valuable  one.*      The 

^  Report,  The  Joint  Committee  of  the  Senate  and  House  of  Representatives 
of  the  Commonwealih  of  Pennsyltxinia  to  consider  and  report  upon  a  Revision 
of  the  Corporation  and  Revenue  Laws  of  the  CommonwedUh  to  the  Legislature. 
Harrisburg,  1911 . — ^244  pp.  The  Preliminary  Report  with  the  same  title  waa 
10  pp.  in  length. 

^Report  to  the  General  Assembly  of  Virffinia  by  the  Tax  Commission  ap- 
pointed to  make  on  Investigation  of  the  System  of  Assessment^  Revenue  and 
Taxation  now  in  force  in  this  Stale.     Richmond,  1911. — 369  pp. 
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report  posits  as  an  ideal  to  \ye  reached  the  separation  of  state 
and  local  revenues.  Owing  to  the  peculiar  difficulties  of  the 
local  situation,  however,  the  commission  hold  that  the  scheme 
is  slightly  premature  because,  in  their  opinion,  equalization 
and  uniform  assessment  are  prerequisites  to  a  complete  separa- 
tion. They  therefore  recommend  only  a  partial  separation 
for  the  present.  Of  more  inmiediate  importance  they  consider 
a  centralized  administrative  authority  in  the  shape  of  a  perma- 
nent tax  commission  to  act  as  expert  adviser  to  the  state  and 
localities.  They  think  that  all  real  estate  assessments  should  be 
made  by  trained  men  responsible  to  some  central  authority. 
To  this  central  authority  they  would  also  turn  over  the  assess- 
ment of  the  state  income  tax,  the  failure  of  which  under  present 
conditions  they  acknowledge.  Furthermore,  the  report  rec- 
ommends a  classification  of  property  and  a  separate  taxation 
at  a  low  rate  of  all  securities  and  evidences  of  debt.  With 
reference  to  the  taxation  of  public-utility  corporations,  they 
think  that  a  gross  earnings  tax  is  preferable  to  the  ad  valorem 
system.  Yet  so  far  as  railways  are  concerned  they  are 
a  little  in  doubt  as  to  the  constitutionality  of  the  earnings 
tax.^  The  system,  however,  can,  they  think,  be  applied  to  all 
.other  corporations.  The  Virginia  report  is  based  largely  on 
a  number  of  separate  studies  submitted  by  the  efficient  secre- 
tary, Mr.  Douglas  S.  Freeman,  which  cover  a  great  variety 
of  points  and  which  make  up  the  larger  part  of  the  volume. 

The  last  of  the  reports  that  appeared  during  the  year  1911 
was  that  of  Michigan.  The  commission  of  three  which  included 
Professor  Henry  C.  Adams,  is  distinguished  by  the  fact  that 
they  reported  within  the  same  year  of  their  appointment. 
A  preliminary  report  was  made  in  October,*  and  the  final  report 
carrying  the  discussion  to  the  ultimate  conclusions  was  published 
before  the  end  of  the  year.^  Michigan  has  suffered  from  the 
same  difficulties  as  all  the  other  states  with  reference  to  the 
failure  of  the  general  property  tax,  and  the  taxation  of  corpora- 
tions in  general.  The  commission  recommend  the  separation 
of  state  and  local  revenues,  although  they  recognize  the  fact 
that  their  scheme  may  not  approve  itself  to  the  legislature. 

*  These  doubts  now  turn  out  to  be  unfounded.    Cf.  gupra,  p.  270. 

^  Preliminary  Rej)ort  of  the  Commission  of  Inquiry  into  TaxcUion  of  the 
State  of  Michigan,  191 1 . — 37  pp. 

*  Report  of  Commission  of  Inquiry  into  Taxation^  Michigan.  Lansing, 
1911.— 53  pp. 
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They  therefore  advance  an  alternative  scheme,  the  mftin  feature 
of  which  is  the  application  to  corporations  in  general  of  the  Mas- 
sachusetts corporate-excess  method.  In  addition  to  these  alter- 
native plans  the  conmiission  suggest  an  increase  of  the  inherit- 
ance tax,  the  taxation  of  interurban  railway  and  of  water  power 
companies,  and  the  adoption  of  the  New  York  secured-debts 
tax  method,^  but  at  an  annual  rate.  The  conmiission  do  not 
favor  the  direct  income  tax.  Finally,  they  declare  themselves 
satisfied  with  the  present  ad  valorem  tax  on  railroads,  and 
believe  that  these  corporations  should  not  complain  even  if 
they  are  taxed  at  a  higher  rate  than  other  persons.^ 

III.  Permanent  State  Tax  Commissions  ^ 

In  the  preceding  chapter  *  we  called  attention  to  the  nature 
and  work  of  the  permanent  tax  commissions.  These  have  now  so 
multiplied  that  by  the  end  of  1911  there  were  no  less  than  twenty 
such  organizations,  with  several  other  states  preparing  to  fall  into 
line.  We  saw  that  in  the  older  states  the  reports  had  been  largely 
of  a  formal  and  statistical  nature.  This  is  still  in  the  main  true  of 
the  more  recent  reports  of  Maryland,^  Massachusetts  *  and  New 
Jersey,^  of  which  those  issued  in  1910  may  be  taken  as  samples. 
In  1911,  however,  the  tax  commission  of  Massachusetts  was 
requested  by  the  legislature  to  make  an  investigation  of  two 
subjects — the  taxation  of  foreign  corporations  and  the  income 
tax.  As  to  the  first  topic,  the  investigation  was  not  com- 
pleted in  time  to  enable  the  commissioner  to  formulate  any 
conclusions;  but  in  regard  to  the  income  tax,  the  conmiissioner 

^  \a  to  this,  cf.  swpra,  p.  639,  note  2. 

'  As  to  this  point,  cf.  awpra,  p.  252. 

'In  1910  the  Legislative  Reference  Department  of  the  North  Dakota 
Public  Library  published  an  interesting  compilation  entitled  Permanent 
Tax  Commissions.  A  Comparative  Digest  of  State  Legislation.  Compiled  by 
Sveinbjom  Johnson.  Bismarck,  1910. — 96  pp.  It  includes  accounts  of 
the  eighteen  commissions  then  existing. 

*  Supra,  pp.  642  et  seq. 

*  Report  of  the  Tax  Commissioner  of  the  Commonwealth  of  Massachusetts, 
Boston,  1910.— 593  pp. 

*  Report  of  the  State  Tax  Commissioner  of  Maryland,  Hagerstown,  1910. 
—227  pp. 

^  Tiventy-sixth  Anntial  Report  of  the  State  Board  of  Assessors  of  the  State 
of  S^ew  Jersey  for  the  year  1909.  Trenton,  1910. — 2  vols.  The  function  of 
this  board  is  limited  to  the  assessment  of  railroad  property  and  to  the  su- 
pervision of  the  capital  stock  tax  on  corporations. 
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reports  ii^  favor  of  new  legislation  calculated  to  broaden  the 
scope  of  the  existing  income  tax.^ 

In  New  Jersey  also,  it  is  to  be  noted  that  there  exists  in 
addition  to  the  state  board  of  assessors,  an  excellent  board 
of  equalization  of  taxes  (formed  in  1905  as  the  successor  to 
the  state  board  of  taxation)  to  which  is  entrusted,  among 
other  things,  the  duty  of  investigating  the  methods  adopted  by 
local  assessors  and  of  recommending  changes  in  tax  laws  to  the 
legislature.  Since  its  inception  it  has  made  many  valuable 
suggestions.  Taking  advantage  of  an  act  of  1903  the  board 
ordered  separate  assessment  of  land  values  and  of  improvements 
to  be  made,  and  have  for  some  years  been  giving  the  respective 
figures  for  each  taxing  district.  In  the  report  for  1910^  the 
board  call  attention  to  the  two  fundamental  weaknesses  in  the 
administration  of  the  local  general  property  tax:  (1)  the  use  of 
the  taxing  districts  as  the  unit  for  assessment  purposes;  and  (2) 
the  election  of  assessors.  As  to  the  last  point,  they  say  that 
"the  theory  may  be  highly  attractive,  but  it  does  not  stand  the 
test  of  practical  operation,"  and  they  demand  the  employment 
of  small,  non-partisan  boards  of  assessors  to  be  appointed  by  the 
government.  As  to  the  first  point,  they  reconmiend  that  assess- 
ments should  be  made  in  future  by  counties  instead  of  by  dis- 
tricts. In  the  report  for  1911  they  repeat  this  important  recom- 
mendation and  also  advise  the  classification  of  taxation  by  the 
imposition  of  specific  taxes  on  distinctive  classes  of  property.' 

In  the  reports  of  the  other  older  commissions  of  the  Eastern 
states  we  find  a  little  more  than  formal  discussion.  Thus  in 
New  York  the  last  report  of  the  tax  commissioners  *  deals  pri- 
marily with  the  various  theories  underlying  the  assessment  of 
franchises,  and  suggest  greater  uniformity  in  corporation  assess- 
ments, as  well  as  a  further  classification  of  personal  property. 
The  last  report  of  the  Connecticut  tax  commissioner  ^  is  also 

^  Abstract  of  the  Annual  Report  of  the  Tax  Commissioner,  Boston,  1911. 
—24  pp. 

*  Sixth  Annual  Report  of  the  Board  of  Equalization  of  Taxes  of  New  Jersey^ 
for  the  year  ending  Oct.  31, 1910.     Trenton,  1910.— 128  pp. 

'  Seventh  Annual  Report  of  the  Board  of  Equalization  of  New  Jersey, 
1911.— 123  pp. 

*  Annual  Report  of  the  State  Board  of  Tax  Commissioners  of  the  State  of 
New  York,  Albany,  1910,  321  pp. 

*  Report  of  the  Tax  Commissioner  for  Biennial  Period  1909  and  1910, 
including  the  first  Quadrennial  Statement  of  Property  exempted  from  TaxO" 
tion.    Hartford,  1910.-254  pp. 
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less  formal.  In  his  previous  biennial  report  the  tax  commissioner 
had  adverted  to  the  evils  of  the  poll  and  military-commutation 
taxes,  and  had  recommended  the  separate  valuation  of  land  and 
buildings,  an  increase  in  the  inheritance  tax,  with  the  adoption 
of  provisions  designed  to  avoid  double  taxation,  and  various 
changes  in  the  insurance  taxes.  In  the  most  recent  report,  while 
repeating  some  of  these  recommendations,  he  calls  attention  to 
the  fact  that  the  complete  separation  of  state  and  local  revenues 
has  broken  down  in  Connecticut,  in  so  far  as  the  special  taxes  no 
longer  suffice  for  state  purposes.  The  stat€  property  tax  which 
had  been  suspended  since  1890  was  again  authorized  in  1909, 
although  at  a  low  rate.  The  commissioner,  however,  adverts 
to  the  evils  of  the  old  system,  and  reconmiends  the  adoption 
of  the  Oregon  or  apportionment-by-expenditure  plan.  He 
also  urges  the  creation  of  a  state  board  of  finance  empowered 
to  pass  upon  the  appropriations  and  expenditures.  The  tax 
commissioner  of  Connecticut  is  among  the  ablest  and  most 
progressive  of  the  modern  American  officials. 

Largely  formal  in  character,  again,  are  the  reports  of  the  In- 
diana and  North  Carolina  commissions,  which  are  likewise  of 
fairly  long  standing.  The  Indiana  report  of  1907  ^  character- 
izes the  assessment  of  poll  taxes  as  disgraceful,  but  calls  especial 
attention  to  the  good  results  that  have  ensued  in  the  increase 
of  personal  property  values  from  the  annual  conference  conven- 
tions with  all  the  county  and  township  assessors.  The  1908  re- 
port of  the  North  Carolina  commission  (reorganized  in  its  pres- 
ent form  in  1905)  -  recommends  a  constitutional  amendment  to 
permit  segregation  of  revenue,  and  ascribes  the  failure  of  the 
inheritance  tax  to  bad  administrative  methods.  The  report  of 
1910,  however,  contains  nothing  but  statistics. 

We  now  come  to  a  group  of  more  recently  created  commis- 
sions, primarily  in  the  South,  where  we  find  more  than  merely 
formal  reports.  The  first  report  of  the  West  Virginia  conmiis- 
sion  has  been  mentioned  above.^  The  second  report,^  after  an 
interesting  discussion,   recommends   a   constitutional   amend- 

*  Biennial  Report  of  the  Indiana  State  Board  of  Tax  Commissioners. 
Indianapolis,  1907,  pp.  118.  Proceedings  of  the  Indiana  State  Board  of  Tax 
Commissioners.    Indianapolis,  1908. — 478  pp. 

*  Report  of  the  Corporation  Commission  as  a  Board  of  State  Tax  CommiS' 
sioners.    Raleigh,  1908. — 265  pp. 

*  Cf.  supra,  p.  645. 

*  Second  Biennial  Report  of  the  State  Tax  Commissioner  of  West  Virginia 
for  the  years  1907-1008.    Charleston,  1908.— 381  pp. 
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ment  to  permit  of  classification,  a  produ(ition  tax  on  oil  and  gas, 
and  various  changes  in  the  corporation  and  inheritance  taxes. 
The  third  report  for  1910,  makes  a  more  vigorous  demand  for 
constitutional  revision.  The  greater  part  of  the  report  is  con- 
cerned with  the  question  of  classification.  In  Texas  also  the 
tax  conmiissioner  (created  in  1905)  calls  attention  to  "the  anti- 
quated system  of  the  general  property  tax  "  and  discusses  at 
length  the  question  of  separation  and  of  centralization,  both  of 
which  he  approves.^  Incidentally,  he  calls  attention  to  the 
failure  of  the  state  intangible  tax,  first  levied  in  1907.  In  1910 
the  growing  dissatisfaction  reflected  itself  in  a  report  of  the 
Business-Men^s  Association,^  which  declared  that  "our  revenue 
system  is  rigid  and  stupid,  and  is  not  sufficiently  elastic  to  meet 
changing  conditions."  Finally,  attention  may  be  called  to  the 
Alabama  commission  which  was  created  in  1907  as  an  evolution 
out  of  the  "Back  Tax  "  conmiission.  The  findings  of  this  com- 
mission are  noteworthy  as  being  "conclusive  on  all  her  officials 
and  as  binding  unless  changed  by  a  court  of  competent  jurisdic- 
tion." In  their  report  for  1909,^  the  conmiission  state  that  the 
result  of  the  year's  work  has  not  been  altogether  satisfactory. 
In  the  next  report,  for  1910,  they  tell  us  that  the  progress  has 
been  more  encouraging.  As  a  matter  of  fact,  however,  the 
commission  seem  not  to  have  used  their  powers  very  eflFectively. 
Next  in  order  is  to  be  noted  the  Michigan  board  whose  earlier 
reports  have  been  discussed  above.*  In  their  report  for  1908  ^ 
attention  is  called  to  their  efforts  to  improve  the  assessment  of 
mortgages  by  investigation  in  the  adjoining  states.  They  sadly 
confess,  however,  that  the  evasion  is  still  very  great.  They  also 
discuss  at  some  length  the  assessment  of  vessel  property.  In 
the  sixth  report,  of  1911,  they  deal  primarily  with  the  subject 
of  railroad  taxation;  and  a  separate  paper  by  one  of  the  com- 
missioners calls  attention  to  the  fact  that  the  "ingenious  Cooley- 
Adams  method  does  not  entirely  fill  all  the  requirements  of  the 

*  Third  Annual  Report  of  the  Tax  Commissioner  of  the  State  of  Texas  for 
the  year  1908.    Austin,  1908.— lOo  pp. 

*  Tax  Revision.     Report  of  Committee  on  Taxation,    Texas  Commercial 
Secretaries  and  Business-Men^ s  Association.    Fort  Worth,  1910. 

'  Report  of  the  State  Tax  Commission  of  Alabama  for  the  year  ending  Sep- 
tember SO,  1909.    Montgomery,  1910. — 75  pp. 

*  Supra,  p.  644. 

^  Fifth  Report  of  the  Board  of  State  Tax  Commissioners.    Laziaing,  1909. 
—391  pp. 
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case."  In  the  meantime,  it  may  be  mentioned,  Michigan 
adopted  the  mortgage-recording  tax  in  1909. 

Another  and  more  interesting  group  of  reports  comprises  those 
of  some  of  the  Western  and  Northwestern  states,  where  greater 
progress  has  been  made  in  the  direction  of  centralization  of 
assessment.  Of  these  perhaps  the  best  is  Wisconsin,  whose 
biennal  reports  have  always  attracted  considerable  attention.^ 
The  report  of  1909  ^  well  maintains  the  reputation  of  the  com- 
mission. We  are  told  that  so  far  as  the  property  tax  is  con- 
cerned, local  assessments  "did  not  improve,"  and  "it  is  quite 
apparent  that  we  are  fast  drifting  away  from  the  assessment  of 
personal  property  and  towards  a  tax  on  land  only."  The  com- 
mission declare  that  there  can  be  no  material  reform  in  taxation 
methods  until  the  election  of  assessors  by  the  locality  is  aban- 
doned, and  they  state  frankly  that  the  establishment  of  the 
tax  commission  and  the  creation  of  county  supervisors  of  assess- 
ment have  not  proved  a  remedy.  "Things  are  getting  worse 
instead  of  better."  They  discuss  the  income  tax,  but  are  doubt- 
ful about  its  efficiency  for  state  purposes.  They  call  attention 
to  the  exemption  of  mortgages  from  taxation  and  recommend 
that  the  policy  adopted  in  Wisconsin  be  extended  to  all  intangi- 
ble property.  In  the  discussion  of  corporate  taxation  they 
advocate  an  extension  of  the  unit  rule.  An  appendix  by  one  of 
the  commissioners  lays  emphasis  upon  the  failure  of  local  self- 
government,  and  the  need  of  a  constitutional  amendment  to 
secure  further  centralization  in  assessment.  The  fifth  report,' 
which  appeared  just  before  the  enactment  of  the  state  income 
tax  law,  discusses  that  matter  at  some  length,  and  also  devotes 
special,  attention  to  the  taxation  of  life  insurance  companies 
and  to  the  ad  valorem  system  of  railway  taxation. 

In  Minnesota  the  first  report  of  the  commission,  created  in 
1907,  is  noteworthy  in  that  it  contains  comparatively  few  sta- 
tistics and  a  great  deal  of  discussion.^  This  is  due  largely  to 
its  chairman.  Professor  McVey.  The  report  includes  a  com- 
prehensive statement  of  the  history  and  present  methods  of 

*  Cf.  supra,  p.  643. 

*  Fourth  Biennial  Report  of  the  Wisconsin  Tax  Commission  to  the  Governor 
and  Legislature.    Madison,  1909. — 177  pp. 

'  Fifth  Biennial  Report  of  the  Wisconsin  Tax  Commission,  Madison,  1911. 
—230  pp. 

*  First  Biennial  Report  of  the  Minnesota  Tax  Commission  to  the  Governor 
and  Legislature  of  the  State  of  Minnesota.    St.  Paul,  1908. — ^279  pp. 
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the  Minnesota  system  as  well  as  a  summary  of  the  work  ac- 
complished by  the  commission.  We  find  the  usual  facts  and 
allegations  about  the  inequalities  of  the  tax  system.  Among  the 
remedies  considered,  the  commission  think  that  separation  is 
not  so  effective  as  centralization.  With  reference  to  corpora- 
tions a  special  chapter  on  railways  concludes  in  favor  of  the 
gross  earnings,  rather  than  of  the  ad  valoreniy  tax  and  holds 
that  Wisconsin  and  Michigan  have  taken  retrograde  steps. 
Among  other  interesting  discussions  are  those  of  the  timber 
tax,  the  tax  on  iron  ore  lands,  and  on  inheritances.  The  com- 
mission voice  their  conviction  "that  the  general  property  tax, 
as  applied  to  personal  property,  can  never  be  a  success  because 
fundamentally  wrong." 

In  their  second  (1910)  report,  which  is  a  volume  of  almost 
500  pages,  they  revert  to  some  of  the  earlier  discussions.  They 
frankly  declare  that  the  law  requiring  taxation  of  property  at 
its  full  value  "is  a  dead  letter,  a  still-bom  statute,  unenforced 
and  unenforceable.  Any  attempt  to  comply  with  its  provisions 
would  be  revolutionary."  Separate  chapters  are  devoted  to 
almost  every  phase  of  taxation,  including  the  income  tax. 
The  commission  conclude  that  "an  income  tax  in  Minnesota 
would  not  prove  any  more  equitable  or  satisfactory  than  the 
present  personal  property  tax."  Among  their  many  recom- 
mendations they  lay  emphasis  upon  a  change  in  the  basis  of  as- 
sessment from  full  value  to  fifty  per  cent,  and  upon  the  replace- 
ment of  local  by  county  assessors.  Two  interesting  chapters 
on  the  cost  of  government  and  on  municipal  receipts  and  dis- 
bursements are  contributed  by  Dr.  R.  H.  Hess. 

The  Kansas  commission  was  created  in  1907  and  at  the 
end  of  1908  it  made,  as  required  by  law,  two  separate  reports,^ 
one  to  the  governor  thirty  days  before  the  convening  of  the 
legislature,  and  one  to  the  legislature  on  its  opening.  The  report 
proper,  to  the  governor,  containing  an  account  of  what  has  been 
accomplished,  gives  interesting  figures  showing  that  the  re- 
sult of  the  commission's  work  has  been  to  increase  assessments 
about  sixfold.  Incidentally  they  ascertained  that  in  a  certain 
county  assessments  varied  from  2  J^  to  76  per  cent  of  the  prices 
for  which  the  property  was  sold  during  the  same  year.  As 
contributing  to  the  increase  in  assessments  the  commission 

^  First  Report  to  (he  Legislature  by  the  Tax  Commission,  State  of  Kansas^ 
January  12,  1909.  Topeka,  1908.-59  pp.  First  Report  of  the  Tax  Commis- 
sioTiy  State  of  Kansas,    Topeka,  1908. — pp.  357. 
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give  credit  to  the  conference  conventions  with  the  county 
assessors,  the  proceedings  of  which  are  published  annually.  In 
the  report  to  the  legislature  containing  recommendations,  the 
commission  acknowledge  the  weakness  of  the  general  property 
tax  but  doubt  whether  present  public  sentiment  in  Kansas  is 
quite  ripe  for  a  change.  They  take  strong  ground,  however,  in 
favor  of  classification,  and  look  forward  to  a  system  of  separa- 
tion of  state  and  local  revenues.  Taking  it  all  in  all,  the  report 
of  the  Kansas  commission  is  one  of  cheering  progress. 

The  second  biennial  reports  for  1911  are  brief  but  equally 
good.  The  report  to  the  governor  summarizes  the  work  done 
by  the  conmiission;  the  report  to  the  legislature  calls  attention 
to  the  fact  that  the  legislature  enacted  the  majority  of  the 
earlier  recommendations  but  that  there  still  remain  for  consider- 
ation the  problems  of  separation  and  of  classification.  As  to 
these  the  commission  make  as  yet  no  definite  recommendations, 
although  they  show  their  favorable  inclination.  Finally  they 
emphasize  the  great  improvement  in  assessments  that  has 
taken  place  under  the  reform  system.  Kansas,  like  Indiana 
and  a  very  few  other  states,  publishes  regularly  the  proceedings 
of  its  conference  conventions  with  the  local  assessors. 

Exceedingly  advanced  is  the  Washington  conmiission.  In 
their  first  biennial  report  of  1907  considered  at  some  length 
above,  ^  they  made  a  large  number  of  recommendations,  most  of 
which  were  adopted,  with  the  exception  of  the  constitutional 
amendment  providing  for  classification.  In  the  second  report, 
for  1908,  the  commission  revert  to  their  scheme  of  classification, 
as  well  as  to  that  of  separation,  and  maintain  that  opposition  to 
the  projects  "can  come  only  from  those  who  confine  themselves 
to  theories,  and  take  no  account  of  the  experience  of  other  states 
and  countries."  In  the  third  report  ^  they  emphasize  the  good 
results  of  the  annual  conventions  with  local  assessors,  and 
again  lay  stress  upon  the  need  for  constitutional  changes. 
"The  best,  fairest  and  most  popular  systems  of  taxation  em- 
ployed in  the  United  States  to-day  are  found  in  the  states  whose 
constitutions  are  either  free  from  any  provisions  upon  the  sub- 
ject of  taxation  whatever,  or  which  are  sufficiently  liberal  to 
permit  legislative  freedom  in  the  enactment  of  laws." 

We  come  finally  to  four  commissions  which  have  just  made 

*  Supra,  p.  645. 

*  Third  Biennial  Report  of  the  State  Board  of  Tax  Commissioners  for  the 
Period  ending  September  30,  1910.    Olympia,  1911 . — 136  pp. 
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their  first  report.  The  Ohio  report  ^  is  a  little  more  than  a  re- 
port of  progress.  The  commission,  however,  lay  emphasis  on 
the  fact  that  they  are  invested  with  the  duty  of  supervising 
the  new  quadrennial  appraisements  of  real  estate,  and  devote 
a  considerable  space  to  a  discussion  of  the  new  corporation 
tax  laws,  calling  attention  to  certain  suggested  changes.  While 
the  Arkansas  commission  ^  is  also  invested  with  the  duty  of 
supervising  and  equalizing  assessments  and  making  recommen- 
dations, it  is  perhaps  not  to  be  wondered  at  that  Arkansas  is 
not  up  to  the  level  of  some  of  the  states  in  the  Northwest. 
Although  the  report  contains  abundant  figures  to  show  the 
shocking  inequalities  of  the  existing  system,  and  is  full  of  plat- 
itudes as  to  justice  in  taxation,  the  commission  believe  that 
all  that  is  needed  will  be  new  laws  compelling  assessments  at 
full  values.  This  is  practically  the  position  taken  some  years 
ago  by  the  Kansas  special  commission.  Perhaps  after  a  few 
years'  experience  fiscal  opinion  in  Arkansas  will  approach  that 
of  Kansas,  not  to  speak  of  the  more  progressive  states. 

The  Oregon  report  is  in  some  respects  the  most  noteworthy 
of  all.'  The  report  informs  us  how  the  commission  came  to  be 
created.  It  is  well  known  *  that  in  1901  Oregon  provided  for  the 
abandonment  of  the  apportionment  of  state  taxation  accord- 
ing to  county  valuations  and  adopted  the  apportionment-by- 
expenditure  basis.  The  time  when  this  should  become  effective 
was,  however,  successively  postponed,  first  from  1905  to  1910, 
and  then  to  1912.  In  the  meantime  a  method  of  apportionment 
by  a  fixed  table  of  ratios,  based  on  the  assessed  valuations  of 
the  five  years  preceding  1901,  was  enacted  in  1907.  In  1909 
this  was  declared  unconstitutional  in  the  Yamhill  County  case, 
the  principle  of  which  substantially  included  the  apportionment- 
by-expenditure  scheme.^  It  therefore  became  necessary  to 
provide  for  an  emergency  measure,  and  the  law  of  1909  provided 
for  a  board  of  state  tax  conmiissioners  to  equalize  county 
valuations  and  to  assess  public  service  corporations. 

The  state  board  did  what  they  could  and  report  that  they 

*  First  Annual  Report  of  the  Tax  Commission  of  Ohio.  Columbus,  1911. 
—102  pp. 

*  First  Biennial  Report  of  the  Arkansas  Tax  Commission  for  the  Period  be- 
tween May  S,  1909,  and  December  19,  1910.     Little  Rock,  1911.— 85  pp. 

'  First  Biennial  Report  of  the  Board  of  State  Tax  Commissioners  to  the 
Legislative  A ssembly  of  the  State  of  Oregon.   Salem,  191 1 . — 136  pp. 

*  Cf.  supra,  p.  362. 

*  Cf.  supra,  p.  363. 
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have  accomplished,  at  all  events,  some  approximation  to  equal- 
ity. But  that  they  much  prefer  the  other  plan  is  evident  from 
their  recommendation  of  a  constitutional  amendment.  Such  an 
amendment,  together  with  another  amendment  making  possible 
the  separation  of  state  and  local  revenue  and  the  classification 
of  property,  was  defeated  at  the  autumn  election  of  1910.  The 
board  held,  however,  *Hhat  this  result  is  due  entirely  to  the  fact 
that  their  purpose  and  the  wisdom  of  their  enactment  were  not 
fully  understood  and  appreciated."  They  therefore  recommend 
a  resubmission  of  the  amendments.  Especial  attention  is 
called  to  the  adoption  by  a  narrow  majority  of  the  new  con- 
stitutional amendment  which  was  urged  not  by  the  board  but 
by  the  single  taxers,  who  made  a  remarkable  campaign  and 
who  spread  broadcast  thousands  of  copies  of  a  pamphlet  pub- 
lished under  the  auspices  of  the  Joseph  Fels  Fund.^  The 
board  inform  us  that  "this  measure  appeared  on  the  ballot 
under  an  attractive  title  and  later  discussion  discloses  that 
its  purpose  was  not  fully  understood."  They  object  to  it 
first,  because  it  deprives  the  legislature  of  the  right  to  enact 
laws  regulating  taxation  ^roughout  the  state;  and  second, 
becaase  the  so-called  "local  option"  may  lead  to  grave  dis- 
order. The  board  also  recommend  a  development  of  the  in- 
heritance tax,  the  adoption  of  the  New  York  system  of  mortgage 
registration  tax,  and  the  extension  of  the  new  system  to  certain 
other  corporations.  In  view  of  the  interesting  and  peculiar 
situation  in  Oregon,  the  report  should  receive  wide  attention. 
It  may  be  mentioned  that  in  the  autumn  elections  of  1912  the 
"local-option"  constitutional  amendment  was  repealed;  on 
the  other  hand  the  two  amendments  providing  for  apportion- 
ment by  expenditure  and  for  classification,  which  were  resub- 
mitted, were  again  defeated, — but  by  such  very  narrow  margins 
that  they  ought  to  prevail  after  a  further  campaign  of  education. 
Of  considerable  interest  is  the  first  report  of  the  New  Hamp- 
shire commission  ^  created  as  a  result  of  the  recommendations 
of  the  special  tax  commission  referred  to  above.'  Their  most 
significant  power  is  that  of  supervision  over  the  action  of  local 
officials.  At  the  time  that  the  first  report  appeared  the  com- 
mission had  not  yet  found  time  to  initiate  this  work.   They  limit 

'  People^s  Power  and  Public  Taxation. — 128  pp. 

*  First  Annual  Report  of  the  New  Hampshire  State  Tax  Commission, 
Concord,  N.  H.,  1911.-^9  pp. 

•  Supra,  p.  655. 
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themselves,  accordingly,  to  a  study  of  the  general  problem.  The 
report  emphasizes  the  fact  that  the  chief  cause  of  the  underval- 
uation of  property  is  the  state  property  tax;  and  the  conmiission 
look  forward  to  the  separation  of  state  and  local  revenues.  They 
mention  with  approval  the  recent  exemption  of  mortgages  from 
taxation,  and  consider  as  of  the  first  importance  the  adoption 
of  a  constitutional  amendment  permitting  the  classification 
of  property  and  the  introduction  of  a  graduated  scale  in  the 
inheritance  tax. 

IV.  Condusion 

From  the  above  survey  several  facts  stand  out  prominently. 
In  the  prst  place,  the  dissatisfaction  with  the  general  property 
tax  and  the  recognition  of  the  evils  connected  with  the  assess- 
ment of  personalty  have  now  become  well-nigh  universal. 
Whereas  formerly  they  appeared  in  only  a  few  states,  they 
are  now  expressed  by  every  one  of  the  special  state  tax  com- 
missions without  exception,  and  by  almost  all  the  permanent 
tax  commissions.  Since  a  recognition  of  the  evils  to  be  over- 
come is  the  first  condition  of  progress,  this  may  be  considered 
a  substantial  advance. 

In  the  second  place,  there  is  a  growing  recognition  of  the 
weakness  of  the  local  assessment  of  property,  whether  real  or 
personal.  What  Sidney  Webb  has  recently  called  the  "Ameri- 
can anarchy  of  local  autonomy"  is  slowly  being  recognized  by 
the  administrative  officials  themselves.  Nothing,  perhaps,  has 
been  more  cheering  during  the  last  few  years  than  the  progress 
of  centralization  of  assessment  and  the  creation  of  permanent 
commissions  designed  to  cope  with  this  evil.  The  movement 
has  only  just  begun,  and  from  its  continuance  much  may  be 
expected  in  the  future. 

In  the  third  place,  there  has  been  a  great  spread  of  the  idea 
of  the  separation  of  state  and  local  revenues.  In  most  of  the 
reports  we  find  a  recommendation  of  its  advisability,  and  in 
some  states,  like  California,  the  reconmiendations  have  been  ac- 
tually enacted  into  law.  The  discussion,  however,  has  not  yet 
proceeded  far  enough  to  show  some  of  the  limitations,  or  rather 
the  conditions  of  the  reform,  and  the  movement  away  from 
complete  separation  which  is  reflected  in  the  Connecticut  report, 
and  in  the  more  recent  discussions  in  Ohio  and  New  York, 
deserves  earnest  attention. 

Fourthly,  the  discussion  of  possible  substitutes  for  the  personal 
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property  tax  has  only  just  commenced.  In  several  of  the  states 
classification  is  suggested,  but  in  others  it  is  not  favored.  Almost 
all  the  commissions  in  states  with  rigid  constitutions,  however, 
are  in  favor  of  relaxing  the  constitutional  prohibition.  The 
Massachusetts  report  to  the  contrary  is  due  largely  to  local 
considerations  which  would  not  be  apt  to  prevail  in  the  other 
SLaies. 

Finally,  perhaps  the  most  encouraging  results  of  the  last 
decade  have  been  the  increasing  attention  given  to  the  problem; 
the  great  improvement  in  the  character  of  the  commissions, 
both  special  and  permanent;  the  utilization  to  an  ever  increasing 
degree  of  the  expert  and  of  the  professional  economist;  and  the 
evident  determination  on  the  part  of  the  various  commissions 
to  keep  abreast  of  the  best  action  and  of  the  best  thought  in 
the  other  commonwealths. 

It  may  indeed  now  be  said  that  the  movement  for  tax  reform 
is  en  train.  Never  before  has  so  much  attention  been  devoted  to 
it.  Never  before  has  there  been  so  intelligent  and  so  vigorous  a 
discussion.  Never  before  has  there  been  manifested  such 
anxiety  to  deal  correctly  and  yet  conservatively  with  the  prob- 
lem. To  this  result  the  annual  conferences  of  the  National 
Tax  Association  have  contributed  not  a  little,  and  we  may 
expect  to  witness  during  the  next  few  years  a  still  more  decided 
evidence  of  the  progress  which  has  now  become  so  marked  and 
BO  widespread  in  the  United  States. 
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on  which  taxes  on,  are  assessed, 
218-220;  the  franchise  tax,  221- 
238;  cost  of  property  as  a  basis 
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by  national  supervision  of  taxa- 
tion of,  345;  suitability  of  tax 
on,  for  federal  system  rather  than 


state  or  local,  380-382;  tax  on, 
considered  with  reference  to  ade- 
quacy in  tuxation,  385-386;  fed- 
eral administration  and  state 
apportionment  of  tax,  proposed, 
386-389;  evils  connected  with  ar- 
bitrary assessment  of,  395-397; 
taxation  of,  in  Switzerland,  570; 
Bastablc  on  taxation  of,  579; 
taxation  of,  in  Massachusetts, 
613-615,  638;  taxation  of,  in 
Oregon,  635;  taxation  of,  in  Cali- 
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wealth,  375 
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Cost-of-service  theory  of  inheritance 
tax,  132 

County  boards  of  equalization  of 
assessment,  22 

Cox,  R.  L.,  cited,  167  n.,  170 
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Davies,  J.  T.,  cit«d,  143 
Dazi-Oy  the  Italian,  5 
Death  duties.    See  Inheritance  tax 
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Defence,  an  essential  consideration 
in  early  theories  of  taxation,  2,  4 

Dehlinger,  A.,  cited,  145  n. 

Delaware,  railroad  taxation  in,  179, 
181;  corporation  taxation  in,  212- 
213;  taxation  of  franchises  in, 
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Diefke,  M.,  cited,  505  n. 
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Direct  inheritance  tax,  138 

Direct  taxation,  causes  of  early 
unpopularity  of,  4;  the  last  step 
in  historical  development  of  pub- 
lic revenues,  6;  evolution  of,  into 
an  ordinary  form  of  revenue,  6-7; 
arguments  for  and  against,  7-^; 
points  that  should  govern  our 
attitude  toward,  9n.;  the  forms 
of,  lOflf.;  poll  or  capitation  tax, 
10;  taxes  on  property  in  land  and 
cattle,  11;  taxes  on  property  in 
the  produce  of  land,  12;  change  in 
character  of  property  tax  with 
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on,  483;  amount  of  indirect  taxes 
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their,  151-153;  as  a  basis  of  taxa- 
tion of  corporations,  243-245 
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Dryden,  J.  F.,  cited,  166,  179 

Dudley,  A.  S.,  cited,  258 
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by,  cited,  260,  305 

Ely,  Richard  T.,  20  n.,  599-600; 
Taxation  in  American  States  and 
Cities  by,  600  n. 

Eminent  domain,  government's 
power  of,  to  secure  revenue,  401 
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Excise  tax,  applied  to  express  com- 
panies in  Massachusetts,  190 
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Fees,  beginnings  of  period  of,  3-4; 
as  a  manifestation  of  the  taxing 
power  of  the  state,  406;  distinc- 
tion between  taxes  and,  407-413; 
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Foreign  banks,  state  taxation  of,  159 
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cance of  term,  161  n. 
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tion of,  161;  reciprocal  acts  aimed 
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in,  in  later  medieval  and  modem 
times,  50-51;  literature  of,  on 
corporation  taxation,  145  n.;  tax- 
ation of  corporations  in,  261-262, 
306;  absence  of  income  tax  in, 
321;  recent  literature  of,  on  taxa- 
tion, 553-561 

Franchise,  definition  of  a,  221-222; 
the  franchise  to  be,  the  franchise 
to  do,  and  the  franchise  to  enjoy 
a  special  privilege,  222-226 

Franchises,  growing  importance  of 
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Franchise  taxation,  171,  180-181; 
in  California,  207-208,  637;  in 
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different  states,  227  ff. 
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Fuchs,  cited,  508 

GabeUef  the,  5 

Galloway,  C.  V.,  cited,  363 
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195-200;  provisions  of,  in  New 
York,  200-202;  in  Massachusetts, 
202-207;  in  California,  207-208; 
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Island,  209-210;  in  Ohio  and 
Maryland,  210-211;  taxes  akin 
to,  in  other  states,  211-214 
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the  first,  11;  change  in  character, 
with  increase  of  personal  prop- 
erty, 13-14;  replacement  of,  by 
tax  on  net  product  of  industry, 
14;  course  of,  in  America,  16-17; 
practical  defects  of,  19  ft.;  lack 
of  uniformity,  or  inequality  of  as- 
sessment, 20-22;  lack  of  univer- 
sality, 22-26;  an  incentive  to  dis- 
honesty, 26-28;  regressivity  of, 
28-29;  double  taxation  under, 
29-31;  in  the  simiming-up,  is  a 
dismal -failure,  31-32;  history  of, 
in  antiquity,  32  ff.;  early  mediae 
val  history  of,  38-45;  later  me- 
diaeval and  modem  history  of, 
45-56;  discussion  of  correctness 
of  theory  of,  56-61;  as  the  main 
source  of  pubUc  revenue  is  a 
failure  historically,  theoretically, 
and  practically,  61-62;  survives 
in  Switzerland,  Australia,  and 
United  States  only,  140;  early 
plan  of  taxing  corporations  ac- 
cording to,  146-148;  objections  to 
taxation  of  corporations  by  meth- 
od of,  148;  taxation  of  corpora- 
tions through  a,  214-215;  aban- 
donment of,  as  a  personal  im- 
post, 325;  reasons  for  decay  and 
disappearance  of,  in  Europe,  343; 
general  breakdown  of,  in  United 
States,  348-349;  effect  of  a  fed- 
eral income  tax  on,  385;  attempts 
to  supersede  the,  in  Switzerland, 
by  other  forms  of  taxation,  569; 
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shown  by  repn^rts  of  tax  com- 
missions in  United  States,  596- 
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Gottlob,  cited,  40 
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488-495.    iSee  England 


INDEX 


693 


Greece,  taxation  in  ancient,  34 

Grice,  J.  Watson,  cited,  458,  483, 
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Hurrell,  Alfred,  cited,  166 
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concerning,  in  Great  Britain, 
488  flf.;  new  British  (1909),  488  flf.; 
undeveloped-land  duty,  490-491; 
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ance tax  in,  122;  taxation  of  non- 
residents, 123;  early  corporation 
taxation  in,  147;  acts  for  taxing 
banks  in,  151,  153,  157;  taxation 
of  savings  banks  in,  159;  taxation 
of  insurance  companies  in,  161- 
162,    165;   raihx)ad    taxation    in. 


178,  181;  general  corporation  tax 
in,  202-207;  tax  on  corporat-e 
charters  (incorporation  fee)  in, 
216;  taxation  of  property  and  of 
stock  of  corporations  in,  276, 
278-279;  reports  of  committees 
and  commissions  of,  on  taxation, 
596,  597-598,  609-610,  612-615, 
637-639,  651-662,  658-669 

Mathematical  rules  in  assessment 
of  real  estate,  394 

Mathews,  J.  M.,  cited,  368 

Matricular'Beitrdge  in  Germany, 
498  ff.,  504 

Matthews,  Nathan,  Jr.,  article  by, 
104  n.;  argument  of,  against 
Massachusetts  constitutional 
amendment,  658-659 

Matthias,  cited,  35 

Mazzola,  Ugo,  discussion  of  work  on 
taxation  by,  562-563 

Meier,  cited,  263 

Meili,  G.  S.,  cit^d,  144  n. 

Menier,  single  tax  on  capital  advo- 
cated by,  67  n. 

Merchants'  Association  (New 
York),  report  of,  649-650 

Merriam,  C.  E.,  report  by,  on 
municipal  taxation,  622-623 

Merrill,  John  T.,  cited,  143  n. 

Messenger  and  signal  companies, 
taxation  of,  195 

Methodology  in  book  by  Dr.  Ump- 
fenbach,  544-545 

Meyer,  Christian,  cited,  40 

Meyer,  Ed.,  cited,  34  n. 

Michigan,  mortgage  taxation  in, 
105;  railroad  taxation  in,  174- 
175,  180;  method  of  taxing  fran- 
chises in,  230-232;  permanent 
tax  commission  in,  643-644;  re- 
ports of  tax  commissions  of,  664- 
665,  668-669 

Middle  Ages,  an  inheritance  tax  in 
the,  126 

Mileage,  taxation  of  telegraph  com- 
panies according  to,  185-186; 
taxation  of  telephone  companies 
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in,  395-396;  mortgage-tax  prop- 
osition for,  618-619;  reports  of 
commissions  of,  on  taxation,  596- 
597,  598,  605-608,  617-620,  666 

New  Yorkf  Report  of  Special  Tax 
Commission  of^  137  n.,  639-642 

New  York  Tax  Reform  Association, 
105  n.,  626,  627 

New  Zealand,  provisions  connected 
with  progressive  taxation  in,  448; 
income  tax  in,  459-461,  532, 
534  n.;  land  tax  in,  461  ff.;  un- 
founded claims  of  single  taxers 
concerning,  464-466;  later  land 
tax  reforms  in,  517-520;  exemp- 
tion of  improvements  in,  524-526 

Noble,  F.  H.,  cited,  144 

Non-residents,  taxation  of,  119, 
121,  123,  124 

North,  F.  A.,  cited,  207 

North  Carolina,  income  tax  in,  101 ; 
taxation  of  banks  in,  153,  158; 
railroad  taxation  in,  176, 179, 181; 
reports  of  tax  commission  of,  667 

North  Dakota,  railroad  taxation  in, 
180 


Nola  captiviiatiSf  3 
Noyes,  G.  H.,  cited,  169  n. 

Oberly,  J.  H.,  cited,  148,  238 

O'Callaghan,  cited,  95  n. 

Occupation  taxes,  222;  condenma- 
tion  of,  by  Louisiana  tax  com- 
mission, 654 

Occupation  theory  of  Romans,  69 

Octroi,  the,  40 

Ohio,  taxation  of  insurance  com- 
panies in,  161,  164;  taxation  of 
banks  in,  152;  raihroad  taxation 
in,  174,  179;  principle  of  "excess 
condemnation"  in,  447;  report  of, 
on  taxation  (1893),  608-609;  re- 
port of  special  tax  commission  of 
1908,  652-653;  report  of  perma- 
nent tax  commission  (1911),  672 

Oil  pipe  lines,  taxation  of,  194 

Old-age  pensions,  482,  537 

Oleomargarine,  tax  on,  an  example 
of  protective  duty  with  incidental 
revenue,  403 

0*Mcara,  J.  J.,  cited,  65  n. 

Ontario  Commission  on  Railway 
Taxation,  Report  of,  cited  and 
quoted,  231,  232,  255,  256,  257, 
258,  633-634 

Optional  Rating  Act  in  New  Zea- 
land, 524-525 

Oregon,  mortgage  taxation  in, 
105  n.;  projected  introduction  of 
apportionment  by  expenditure 
method  in,  362-363;  report  of,  on 
taxation  (1891),  604;  report  of 
board  of  commissioners  of  assess- 
ment and  taxation  of  (1906), 
634-635;  report  of  board  of  tax 
commissioners  for  1911,  672-673 

Organization  tax  on  corporations, 
171-172,  215,  216 

Pabst,  cited,  505  n. 

Parieu,  work  on  general  property 

tax  by,  34  n. 
Parlor-car  companies,  taxation  of, 

191-192 
Paulding,  cited,  436  n. 
Peck,  G.  R.,  cited,  258 
Peisker,  E.,  cited,  511  n. 


700 


INDEX 


Pennsylvania,  early  corporation  tax- 
ation in,  148;  acts  for  taxing 
banks  in,  151-152,  158;  taxation 
of  savings  banks  in,  159;  taxation 
of  insurance  companies  in,  161, 
163;  taxation  of  railroads  in,  171, 
178,  181,  182;  general  corporation 
tax  developed  by,  195  ff . ;  tax  on 
corporate  charters  in,  215-216; 
assessment  of  capital  stock  at  its 
market  value  in,  240;  taxation  of 
property  and  of  stock  of  corpora- 
tions in,  277-278;  exemption  of 
corporations  from  local  taxation 
in,  312;  separation  of  state  and 
local  revenues  in,  369;  tax-com- 
mission report  of  1890,  602-604; 
report  of  tax  conference  of  1892, 
610-612;  report  of  legislative  com- 
mittee of  1911  on  taxation,  663 

Pepys'  Diary,  cited,  435 

Percentage  taxes,  45,  47 

Perry,  A.  L.,  cited,  98  n. 

Personal  property,  first  entrance  of, 
into  assessment  lists,  13;  the 
struggle  to  evade  taxes  on,  13-14; 
escape  of,  from  taxation,  22-26, 
32-33;  dishonesty  resulting  from 
tax  on,  26-28;  as  a  part  of  general 
property  tax  should  be  abolished, 
75;  farcical  character  of,  in  United 
States,  327;  effect  of  a  federal 
income  tax  on,  385;  cvib  con- 
nected with  arbitrary  assessment 
of,  394-395 

Personal  services,  pajrment  of  com- 
pulsory contributions  in,  3 

Petty,  Sir  William,  8;  quoted,  46- 
47,  400 

Pholan,  R.  V.,  cited,  144  n. 

Philippsberg,  cited,  307 

Phillips,  cited,  54 

Physiocrats,  the,  79-80,  573 

Piornas-Hurtado,  Jos6  M.,  the 
Treatise  on  the  Public  Economy 
of,  566-567 

Pierson,  N.  G.,  Dutch  economist 
and  financier,  466-473,  564;  dis- 
cussion of  writings  of,  on  taxation, 
565 

Pillsbury,  A.  E.,  cited,  207 


Pipe  lines,  taxation  of,  194 

Pittsburgh,  local  taxation  of  real 
estate  in,  182;  report  of  tax  com- 
mission of  (1910),  651 

Plehn,  Carl  C,  cited,  22  n.,  105, 
227  n.;  articles  on  corporation 
taxation  by,  143  n.;  mentioned, 
371;  on  special  assessments 
and  fees,  421  n.;  on  terms 
"rates"  and  "prices"  for  pay- 
ments for  governmental  services, 
425  n.;  Inlroditdion  to  Public 
Finance  by,  595  n.;  secretary  of 
California  tax  commissions,  635, 
636,660 

PlcydeU,  627 

Pohlman-Hohcnaspe,  A.,  cited,  510 

Police  power  of  the  state  vs,  the  tax- 
mg  power,  402-406,  41 1-^12 

Political  allegiance,  as  a  basis  of 
taxation,  111-112,  114;  the  prin- 
ciple followed  in  international 
relat  ions,  118-119;  departure 
from  principle  in  case  of  resident 
aliens,  119-122 

Political  defects  of  the  single  tax, 
77-79 

Political  Science  Quarterly,  articles 
in,  on  taxation  of  corporations, 
144  n. 

Pyfl  tax,  the  first  stage  of  equality 

/in  taxation,  10,  18;  in  colonial 
America,  16;  in  ancient  Rome, 
36,  37;  in  medisevisd  England,  38; 
in  mediseval  German  t^wns,  40 

Poor  rates,  British,  53,  55,  438-439 

Portuguese  literature  in  t^ixation, 
566 

Powell,  H.  M.,  cited,  143  n.,  202 

Power  companies,  taxation  of,  193- 
194 

Powers  of  government  to  secure 
revenue,  401  ff. 

Precarium,  the  term,  5 

Precision  in  assessments,  390  ff . 

Premiums  tax  on  foreign  insurance 
companies,  161  ff. 

Prices,  term  for  payments  for 
certain  governmental  services, 
421  ff.;  gtuisv-pnyAte  and  public, 
defined,  432 
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Private  property,  rise  of  taxation 
with  development  of,  3-4 

Privilege  tax,  on  railroads,  176,  177; 
on  telephone  companies,  187;  ap- 
plied to  parlor  and  sleeping  car 
companies,  191;  gas  and  electric 
companies  subject  to,  194;  fran- 
chise taxes  included  in,  in  the 
South,  222;  distinction  between 
license  fees  and,  411 

Probate  duties,  126,  453 

Probate  fee,  view  of  inheritance  tax 
as  a,  132 

Probjm,  cited,  54 

Procter,  J.  P.,  cited,  207 

Production  and  exchange,  dangers  of 
system  of  taxation  resting  on,  231 

Progressive  taxation,  131-132;  as 
applied  to  income  tax,  137; 
spread  of  principle,  as  applied  to 
inheritance  tax,  138-140;  prin- 
ciple of,  in  English  estate  duty, 
455-456;  in  New  Zealand,  462- 
464;  m  HoUand,  470-473;  in 
Prussia,  476  ff.;  in  England,  476- 
488;  in  Australasia,  516-522;  in 
Switzerland,  571 

Property,  as  an  index  of  ability,  57- 
62 

Property  taxes,  the  first,  11.  See 
General  property  tax 

Prostitutes,  Roman  tax  on,  36 

Protection  and  taxation,  437-438, 
593 

Protection  to  home  industry,  aboli- 
tion of,  were  the  single  tax 
adopted,  77-78 

Protective  tariff,  the,  383 

Prussia,  differentiation  of  taxation 
in,  101;  tax  reforms  in,  473-480; 
reform  of  local  revenue  system  in, 
477-478;  lumpnsum  system  of  in- 
come taxation  in,  485;  latest  tax 
reforms  in,  497  ff.    See  Germany 

Public  price,  definition,  432 

Public  purpose,  doctrine  of,  in 
America,  437 

Public-service  corporations,  taxa- 
tion of,  148-149,  182-195,  225- 
226;  definition  of,  in  different 
states,  183,  184 


Purdy,  LawBon,  apportionment-by- 
expenditure  method  urged  by, 
359;  work  of,  as  secretary  of  New 
York  Tax  Reform  Association, 
626,  627 

Puritanism,  relation  between  com- 
mercialism and,  9 

Quarta,  Oronzo,  cited,  262 
Qi*<wi-private  price,  426,  427,  431, 

587;  definition,  432 
Queensland,  recent  tax  reforms  in, 

522-524;    income    tax    in,    532, 

533  n. 
Quid  fro  quo  theory.    See  Benefit 

theory 
Quincy,  Josiah  P.,  cited,  98  n. 
Quit-rents,  16 

Rae,  John,  article  on  ''Betterment 
Tax"  by,  449  n. 

Railways,  early  taxation  of,  145  ff.; 
progress  in  movement  toward  sep- 
arate assessment  of,  by  special 
board,  148-151;  state  boards  for 
assessing,  149;  ad  valorem,  system 
of  assessment,  150;  the  unit  rule 
in  assessing,  150,  151;  history  of 
development  of  taxation  of, 
170  ff.;  actual  conditions  as  Xa 
taxation  of,  177-182;  definition 
of  net  earnings  of,  246-249;  taxa- 
tion of,  in  New  Jersey,  632-633; 
taxation  of,  in  Ontario,  633-634. 
See  Corporations 

Raleigh,  Sir  Walter,  quoted,  46 

Rates,  defined,  438,  442-443 

Raynaud,  A.,  558 

Real  estate,  evolution  in  method  of 
assessment  of,  326-327;  local 
taxation  assuming  more  and  more 
the  form  of  a  tax  on,  343;  tax  on, 
unsuitable  for  general  revenue 
system  and  being  relegated  to 
local  jurisdictions,  379;  evib  of 
arbitrary  assessment  of,  393-394. 
See  Land  tax 

Receipts.    See  Earnings 

Receipts  tax,  advantages  of  preci- 
sion in  assessment  secured  by, 
396-397 
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Reciprocal  acts,  providing  for  taxa- 
tion of  foreign  insurance  com- 
panies, 162 

Reciprocity  theory,  the,  693 

Recoupment,  446-447 

Reeves,  W.  P.,  cited,  516  n. 

Regalia,  the,  399,  407 

Regressive  nature  of  general  prop- 
erty tax,  28-29 

Regressive  taxes,  28,  132 

Regulation,  state's  power  of,  or 
police  power,  401-402;  state's 
power  of,  V8.  the  taxing  power, 
402-406 

Rentals  tax  in  Canada,  395 

Rent-charges  in  mediaeval  times, 
39,  41^2 

Rents  and  movables,  grants  of,  in 
mediaeval  England,  41 

Repair  of  bridges  and  fortifications, 
liability  to,  3 

Reports  on  taxation,  596-675;  bibli- 
ography of,  676-682 

Residence,  place  of,  and  taxation, 
110  ff. 

Res  mancipi,  35 

Responsibility  of  citizens,  lessening 
of  sense  of,  under  the  single  tax, 
78-79 

Reversion  duty  on  land  in  Great 
Britain,  492^93 

Rhode  Island,  railroad  taxation  in, 
149,  179;  definition  of  public- 
service  corporations  in,  183;  taxa- 
tion of  street  railways  in,  192; 
general  corporation  tax  in,  209, 
210;  reports  of  tax  conmiissions 
of,  659-660,  661 

Ricardo,  67,  572,  573 

Ricca-Salerno,  G.,  writings  on  taxa- 
tion by,  562 

Ripley,  W.  Z.,  cited,  207 

Ritchie,  Natural  Rights  by,  70  n. 

Rittcnhouse,  E.  E.,  cited,  167  n. 

River  improvement  companies,  tax- 
ation of,  194 

Road  companies,  taxation  of,  195 

Robinson,  C.  F.,  cited,  106 

Rodbertus,  cited,  11,  34  n.,  36  n. 

Rogers,  Thorold,  cited,  54 

Roguin,  cited,  298 


Rome,  taxation  in  ancient,  35-37; 
an  inheritance  tax  in,  126 

Ropes,  J.  C,  cited,  98  n.,  104  n. 

Roscher,  mentioned,  548 

Rosewater,  Victor,  monograph  on 
Special  Assessments  by,  414  n.; 
quoted,  449-450;  cited,  449 

Ross,  Peter  V.,  Inheritance  Taxa- 
tion by,  126  n. 

Ryde,  W.  C,  cited,  55  n. 

Sacrifice  theory  of  taxation,  338, 
339,496    ' 

Saladin  tithe,  the,  41 

Salaries,  Uability  of,  to  income  taxa- 
tion in  Australasia,  535 

Sanction,  government's  power  of, 
and  fiscal  importance,  401-402 

Savigny,  cited,  36  n. 

Saving,  criticism  of  property  tax, 
as  a  penalty  on,  59 

Savings  banks,  taxation  of,  159-160 

Savings  banks  deposits,  taxation  of, 
233 

Sawyer,  Ellen  M.,  Bibliography  of 
Works  on  Taxation  by,  63  n. 

Sax,  cited,  413 

Schaffle,  Albert,  on  double  taxation, 
109  n.;  discussion  of  writings  on 
taxation  of,  552,  553 

Schanz,  G.,  cited.  111  n.,  144  n., 
272,  274,  275,  279,  295,  303,  304, 
305,  306;  consideration  of  his 
Taxation  in  Switzerland,  568-672 

Schdtzung,  the,  6 

Schmoller,  cited,  44,  51  n. 

Schttnberg,  G.  von,  cited,  40 

Sckot,  the,  45 

Schrammler,  W.,  articles  by,  506  n. 

Schreiber,  cited,  117,  295,  303 

Schumann,  Fritz,  cited,  501  n. 

Scotf  significance  of  the  word,  6 

Scot  and  lot,  6,  38 

Scotland,  early  general  property 
tax  in,  44;  history  of  general  prop- 
erty t£ix  in,  49,  50;  development 
and  history  of  local  property  tax 
in,  55,  56;  land-valuation  bills 
for,  489 

ScutagCy  38 

Secured-debts  tax   in   New   York, 
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639,  649;  recommended  by  Michi- 
gan tax  commission,  665 

Seligman,  articles  by,  cited,  12, 
19  n.,  43  n.;  The  Income  Tax  by, 
cited,  15,  16,  47  n.;  51  n.,  58,  66, 
67,  322,  383,  475,  482,  486,  497; 
Progressive  Taxation  in  Theory 
and  Practice  by,  cited,  34  n.,  73, 
113,  132,  137,  339,  342  n.,  487, 
516  n.,  532,  565;  Shifting  and 
Incidence  of  Taxaiion  by,  cited, 
66,  68,  92,  104,  108,  323;  articles 
by,  in  Political  Science  Quarterly^ 
on  taxation  of  corporations,  144  n. ; 
article  on  "Franchise  Tax  Law  in 
New  York"  by,  cited,  226 

Separation  of  state  and  local  reve- 
nues, 347  fif.;  meaning  of,  352; 
advantages  of,  352-357;  objec- 
tions to,  357-368;  the  history  of, 
368-372;  ultimate  outcome  of 
process,  372-376;  reforms  in 
Prussiaix  system  which  brought 
about,  477-480;  spread  of  idea 
of,  as  shown  by  reports  of  tax 
commissions,  598,  603, 604  fif.,  674 

Settlement  estate  duty  in  England, 
454 

Seward,  G.  H.,  625 

Sewers  rate,  English,  439-440 

Shareholders,  taxation  of  corpora- 
tions and  of,  297  fif. 

Shearman,  T.  G.,  cited,  20  n.; 
quoted,  89  n. 

Sherman,  Isaac,  land  taxation 
scheme  of,  67 

Shields,  Robert  H.,  cited,  230 

Shipgeldy  38 

Shortt,  Adam,  article  by,  143  n.; 
mentioned,  633 

Sinclair,  cited,  29,  40 

Single  tax,  the,  defined,  66-68; 
general  theory  on  which  demand 
for,  is  based,  68,  69;  identity  of, 
with  labor  theory,  69,  70;  theory 
of  benefit  in  doctrine  of,  71-74; 
principle  of  privilege  in  doctrine, 
74;  conclusion  as  to  inadmissi- 
bility of  demand  for  on  land,  74; 
practical  defects  as  a  method  of 
tax  reform,  75  fif. ;  fiscal  defects. 


75-77;  political  defects,  77-79; 
ethical  defects,  79-83;  economic 
defects,  83  fif.;  inadequacy  of, 
in  new  and  in  poor  conununities, 
83-86;  efifects  of,  on  farmers 
in  general,  86-91;  economic 
efifects  of,  in  urban  communi- 
ties, 92-95;  and  the  exemption  of 
improvements  from  local  real 
estate  tax,  93-95;  efifects  of,  in 
cities,  92-95;  lack  of  efifect  of,  on 
wages,  95;  a  wholly  mistaken 
scheme  as  a  method  of  tax  re- 
form, 97;  two  prime  mistakes  of 
supporters  of,  340;  reference  to, 
444-445;  claims  of,  concerning 
New  Zealand,  464-466;  move- 
ment away  from,  in  Australasia, 
534,  535 

Single  Tax  League,  platform  of, 
quoted,  69 

Sleeping-car  companies,  taxation  of, 
191,  192 

Smith,  Adam,  quoted,  47  n.;  objec- 
tion tq  inheritance  tax  by,  136; 
on  the  necessity  of  precision  in 
assessment,  390,  393;  classifica-^ 
tion  of  methods  of  securing  reve- 
nue suggested  by,  400;  distinction 
drawn  between  fees  and  taxes  by, 
407;  mentioned,  544, 572,  573,  577 

Snider,  G.  E.,  quoted,  253  n.;  cited, 
258 

Snyder,  W.  P.,  cited,  144  n. 

Social  considerations  and  the  faculty 
theory,  338-342 

Social  vs.  fiscal  principles  of  finance, 
316-317 

Social  theory  of  finance,  342 

Social  utility  theory  of  property,  70 

Socialistic  theory  concerning  in- 
heritance, 130-132 

South  Australia,  land  taxes  in,  516, 
519,  520;  exemption  of  improve- 
ments in,  526,  527;  income  tax  in, 
531,  533  n. 

South  Carolina,  definition  of  public- 
service  cor[X)rations  in,  183,  184 

Spain,  recent  literature  on  taxation 
in,  506,  567 

Special  assessments,  system  of,  96, 
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399;  a  specifically  American  de- 
velopment, 413;  definition  of, 
414,  432;  the  theory  of,  415  ff.; 
wherein  difference  lies  between 
taxes  and,  415-418;  distinction 
between  fees  and,  418-421;  in 
Germany,  507;  system  of,  termed 
"betterment  tax"  in  England, 
433 

Special  taxes,  416  n.,  438 

Speculation  and  the  single  tax,  81- 
82 

Speiser,  P.,  cited,  117,  295,  298 

Spirituous  liquors,  tax  on,  in  Ger- 
many, 501,  502 

Stamp  tax,  development  of,  in  Hol- 
land, 9;  a  single,  proposed,  66 

State  boards  of  equalization,  21- 
22,355 

State  finance,  relations  of  federal 
finance  and,  344-345,  377-389; 
in  Australasia,  535-538 

State  and  local  revenues,  separation 
of,  347  ff .    See  under  Separation 

State  tax  commissions,  permanent, 
642-647;  reports  of  (1908-1911), 
648,665-674 

Steamboat  companies,  taxation  of, 
194 

Steiger,  J.  S.,  cited,  505  n. 

Steiger,  P.,  cited,  117 

Steinitzer,  E.,  cited,  145  n.,  263 

Stents  in  Scotland,  49-50,  55 

SteueTy  the  German  term,  5 

Stevens,  W.  B.,  cited,  153 

Stewart,  W.  D.,  530  n. 

Stock,  taxation  of  corporate,  and  of 
property  represented  by,  276-280 

Stock-exchange  tax,  334,  639-640 

Stockholders  of  corporations,  taxa^ 
tion  of,  108,  123-124,  285  ff. 

Stoppage-at-source  system  of  in- 
come taxation,  160,  485-486 

Story,  Conflict  of  Laws  by,  cited,  114 

Stourm,  R6n6,  cited,  51;  writings  on 
taxation  of,  559,  560 

Street  railways,  methods  of  taxation 
of,  192,  193 

Strutz,  Dr.,  117, 610  n.,  511  n. 

Subsidy,  original  significance  of 
word,  5;  the  first  general,  in  Eng- 


land, to  supplement  the  fifteenth 
and  tenth  (1514),  45 

Succession,  view  of  inheritance  tax 
as  a  charge  on  privilege  of,  132- 
133 

Succession  duty  in  England,  453, 
455 

Sugar,  taxation  of,  in  Germany,  501, 
502 

Suitabihty  in  taxation,  principle  of, 
379  ff.;  tax  on  corporations  con- 
sidered with  reference  to,  380- 
382;  the  inheritance  tax,  382;  the 
income  tax,  382-383 

Super-tax  in  England,  486-487 

Supplementary  property  tax  in 
Germany,  497 

"Supply  without  Burden,"  Ben- 
tham's,  127 

Supreme  Court,  decisions  on  taxa- 
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THIS  new  volume  by  Professor  Seligman,  the  well-known  author  of 
"Essays  in  Taxation'*  and  "Shifting  and  Incidence  of  Taxation,"  ex- 
plains the  reasons  of  the  modem  trend  toward  an  income  tax  and  discusses 
the  principles  involved. 

Professor  Seligman  gives  in  the  first  book  a  detailed  account  of  the 
income  tax  in  Great  Britain  with  special  references  to  its  parliamentary  and 
literary  history  and  to  the  recent  changes  in  legislation. 

The  second  book  deals  with  the  income  tax  in  the  important  countries 
of  Europe,  a  chapter  being  devoted  to  the  German  system,  another  to  the 
P'rcnch  discussions,  while  a  third  chapter  endeavors  to  ascertain  what  can 
be  learned  from  the  experience  of  Italy,  Austria,  and  Switzerland,  respec- 
ti\^»ly.  The  next  book  deals  with  the  American  situation.  In  a  survey  of 
the  history  of  income  taxes,  a  study  is  made  of  the  constitutional  questions 
involved  and  especially  of  the  income  tax  cases  and  the  pending  constitu- 
tional amendment.  Attention  is  called  to  the  administrative  features  of  the 
income  tax  that  have  exist (hI  in  this  country  and  a  special  study  is  made  of 
the  problem  of  a  Federal  versus  a  State  income  tax. 

Finally,  in  a  conclusion,  when  the  teachings  of  European  and  American 
experience  are  summarized,  the  arguments  for  and  against  the  introduction 
of  an  income  tax  are  marshalled. 

The  opinion  of  the  author  is  that,  whether  we  want  it  or  not,  an  income 
tax  is  reasonably  sure  to  come;  and  an  attempt  is  made  to  suggest  the  lines 
on  which  alone  a  relatively  successful  income  tax  will  be  possible. 

"By  far  the  best  writer  on  American  taxation.  His  work  is  among  the 
very  strongest  in  any  country.  With  such  scholarly  leadership,  reform  may 
come  in  a  conser\'ative  and  rational  rather  than  in  a  revolutionary  way." 

—Bibliotheca  Sacra,  Chicago. 

"The  volume  constitutes  the  most  important  contribution  to  the 
science  that  has  yet  appeared." — Annals  of  the  American  Academy, 
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